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JN purſuance of the undertaking of compiling a Sur- 


PLEMENT to Mr. VIxER's ABRIDGMENT, and of the 


plan propoſed on occaſion of the late republication. of 


that work, engagements have ſome time ſince been 


entered into with ſeveral Gentlemen of experience and 
approved ability in the reſpective branches of the pro- 


feflion e, as the obvious means of effecting that purpoſe 
in the moſt ſpeedy and comprehenſive manner. Seve- 
ral unforeſeen circumſtances have hitherto retarded- the 


complete execution of that object but from the preſent. 
tate of forwardneſs of the remaining materials, and from 
the operation of further arrangements which are now 


adopted to prevent delay, the Proprietors on the preſent 
occaſion of the publication of the two firſt volumes of 


— * „ 
* . 


It may be neceſſary to obſerve, that the ſeveral Titles executed 
by the reſpective Gentlemen are diſtinguiſhed by an appropriate Signa- 
ture Letter affixed in the Margin at the commencement of each Title ; 


which will be more fully explained in a general account of the work, 


intended c 
taking. 5 
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Given by « wrong Nawe, und the Offence of perſon- 
ating another. _ . 
Liable, in what Caſes, 64 how far.” „ 0 
Of aſſiguidg of the Bail - . Wm 8 8. 
Of ſoing the Bail. N. Ft n 
Sci. Fa. againſt the Bail. "Procectiags therein, U, 
Remedy for the Bail, and Stay'of Proceedings, A 


- what Caſes. = | 
How, and when the Bail are diſcharged, lo. X. 
8 by Death of the Principal. 3 1 
Of the Bail's rendering the Principal. At 3 Time. A, a. 


- Puniſhment of refufing Bail where it ought to be 


-— or FR inſufficient Bail, . B. a. 
Deel 


376 
376 


376 
378 
378 


- 


vo of - > < > Pur 7 


„ eb SS ys =p. 


Wich-their Diviſions and Subdiviſions. 


Bail. Ip «105 in Page 
Declaration. 5 ©, | eto 8 . | D. 4. 441 
Pleadings in general. . . - RS. 4. 44 
Pleadings. 37 * n F. 2. 443 
In Criminal Caſes. 8 - 8. 444 

* the Habeas Corpus AR. . — Fl. a. 456 

litt cet 
Vide Account, Maſter and * dans, * Rota 
other proper Titles. 460 
In bat Caſes the Bailee is . 5 A. 460 
Bailee who, and his Power and Intereſt. Fe 3. 


l Si 


Var. (one Adios where a Bar of another Aion of | | 
the like Nature). 7 RE 462 
© Where bringing an Action of one Nature ſhall be a 4 | 

Bar to bringing an Action of another Nature, A. 2. 463 
Action (Jadgment in one Action where a Bar in an- 
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trays a 6 By Act of che Party. 5 — 


1. NME plaintiff declared againſt a feme ſole, who appeared by 8. C. Lord 
3 another name, and after verdict for the plaintiff, ſhe and 2 
her huſband (whom ſhe had married fince the commencement of (aur, A. 
the action) brought error, and aſſigned for error that ſhe had ap- ter being 
peared and pleaded as a femę ſole ; whereas, at the time of her 2 
28 and plea, ſhe wag covert. Sed per Cur., This is to abate court, mar- 
plaintiff*s writ by the act of the defendant which was never ried, and 
allowetl; it muſt be taken that at the time of bringing the action — — 
the defendant was a feme ſole, becauſe they pretend to carry it by bas. corp, 
back no further than the appearance. And plaintiffs would be into the 
in a bad condition, if after a woman be arreſted, ſhe ſhall be al- Plaz, and 
lowed to overthrow the proceedings by a ſubſequent marriage. pleaded co- 
King et Ur. v. Jones in Error, Trin. 2 Geo. 2. Str. 811. —— 


N . ; abatement z . 
but the court ſet aſide the plea. Haddock v. Howard, Hil. 20 Geo. 2» Barnes's Notes, 355. 


(C) By other Action. WE 

. T treſpaſs for taking cattle, the defendant pleaded in bar 
that he diſtrained for rent, and that plaintiff levied a plaint 
in replevin before the ſheriff of the county, and that the proceſs is 
ſtill depending in the county court. Demurrer inde, and it was 


— 


inſiſted, that the plea was bad; becauſe a ſuit depending in an in- 


ferjor court cannot be pleaded iti bar to an action in C. B. and that 
if it could be pleaded, it ought to have been in abatement. The 
court, however, were of opinion that they could give a proper 


judgment for the plaintiff, although the defendant's plea concluded 


improperly. - White v. Willis, Eaft. 32 G. z. 2 Will. 87. | 
2. On indictments or informations for crimes,-the pendency of Thereporter | 
another proſecution for the ſame offence cannot be pleaded as it m — 
may to informations for penalties. Per Wallace, Solicitor Gene · „. Stratton, 
ral in arguendo, in the King v. Stratton and others, Mich. 20 G. 3. N 
Douglas, — * N * | ? Pleas of the 
Crown, L. 26. 6 63., who fays, that it ſeems „wherever any ſuit ſtatu be (ai 
arg dag bet By — de pleaded —.— of a Fo bp nord — — 


averred to be for the ſame offence ; neither will it be any.exception to ſuch a that che vffence in 


the ſubſequent ptoſecution is laid on a day different from that in the former; neither doth a miſtak* in 
Vor-. I, "4 8 - ſuck 


\ 


+ AD informations be exhibited on the very ſame day, it ſeems that they 2 
on another, becauſe there is no priority to attach the right of the ſuit in one informer 


be ſo far faid to be depending before any proceſs ſued upon them, that they may be pleaded in abatement 
of any other ſuit on the ſame ſtatute ; and for the ſame reaſon, it ſeems alſo, that a writ of debt may be 


fo pleaded after it is returned, becauſe then it ſeems to be agreed that it may properly be ſaid to be de- 


in the ſection above quoted, ſpeaks only of informations qui am, and ſays nothing on the ſame point as to 
other informations; but in the ſame book, c. 34. ., be fays; that it hath been bolden, that it is 
no good plea in abatement of an indiQtment, as it is of an appeal or information, that there is another 
indictment againſt the defendant for the ſame offence, And by referring to the ſection above quoted, 
the reporter of the caſe of the King v. Stratton obſerves, that Hawkins probably means only gui tam 
informations. Douglas, 240. (n. 1.) þ | 

F. and J. were indicted for the murder of A.; S. for giving the mortal wound, and J. for being 
preſent, aiding, and abetting ; and they both pleaded not guilty ; but their trial was poſtponed, In the 
mean time; the attorney-general, who had received orders to proſecute at the net of the crown, 
was ſatisfied. from the evidence laid before him, that & was in the actual ſervice of the deceaſed at the 


time the murder was committed, or at leaſt when the deſign was firſt laid ; he therefore thought it ad- 


wiſcable to prefer another bill againſt them for the parts they reſpectively took in the fame murder, 
charging S. with petty treaſon, and J. with murder. Accordingly at the next affizes ſuch bill was pre- 
ferred and found, and the priſoners were arraigned upon it. The priſoners pleaded in abatement ore 
tenus, that another inditment was depending for the ſame offence, and pleaded over to the treaſon and 
felony. The counſel for the crown demurred ore tenus. But the court was of opinion, that the charge 
in the bill laſt found, muſt be anſwered, notwithſtanding the pendency of the former, for auter foits ar- 
raigh is no plea in this caſe. Perhaps the bill laſt found was better adapted 


anſwer the ends of public juſtice. But at the ſame time, the court muſt take care that the priſoners be 

not expoſed to the inconvenience'of ing two trials for one and the ſame fact. But in this caſe 

- "the former indiftment was quaſhed by conſent, Caſe of John Swan and Elis. Jefferys, Lent Affizes, 
3752. Foſter's Crown Law, 1044 Eft | * | 


( F) By Miſnoſmer. ; ' 


1. II was determined by the whole court, that if a defendant 

A plead in chief, he is precluded from taking advantage of a 
miſnoſmer, and cannot move it in arreſt of judgment, he ought to 
n plead it in abatement. Aldridge V. Wood, Trin. 5 G. 2. 4 ract᷑. 
Reg. C. B. 7. | ; a 


I Viner 7. 


2. Defendant, ſued by the name of Chriflopher Matteur, pleads 
in abatement, that he is called Jabn Mether, and by the ſame name 


and ſurname was always known and called, ab/que hoc, that he is 
named by that name and ſurname of Chriffopher Matteur, or by the 
fame name or ſurname was never known or called. And up 

demurrer it was objected, iſt, That this is a double plea, becauſe 
here are two matters put in iſſue, viz. Whether his chriſtian name 
be John, and whether the ſurname be Mether ? 2d, If the plea is 
not double there is no variance in the ſurname, for both ſound the 
ſame, and where the variance is in the chriſtian name, defendant 
ought to ſet out the place where he was baptized, and aver that he 
was baptized by ſuch name, which is not averred in this plea, and 


4. not 


ö to the nature of the caſe 
than the former, and the king's counſel muſt be at liberty to proſecute in ſach manner as may beſt 


." therefore the plea is bad, But the court held, that the plea was 


other. Allo it ſeems, that an information or bill, the ſame day that they are filed may 


> 


— IT 


— 
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not double but well enough, in both reſpects. Read v. Mather, \ 
Win. 9 G. 2. Rep. Temp. Hart. 286. . 0 * di 

3: One indicted for an aſſault and battery pleaded miſnoſmer But vide _ 
of 


is ſurname, in abatement, and for want of a replication by the 2 Hawk 
es coroner, judgment was entered, that he- be diſmiſſed and 
diſcharged from the premiſes ſpecified in the indictment, and that faid that no 


| take any 
Rep. Temp. Hardw. 303. | N | advantage 
of a miſtaken ſurname in the indictment, either by plea in abatement or otherwiſe, notwithſtanding 
ſuch ſurname hath no manner of affinity wich his true one, and he was never known by it. And in 
this reſpect an indictment differs from an appeal, whereof it is certain that a miſnoſmer of a ſurname 


may be pleaded in abatement, as well as any other miſnoſmer whatſoever. But every other miſnoſmer - 
of. the defendant, except that of ſurname, and alſo every defective addition, are as fatal in an indict» 
_ ment as an appeal, - : » % 


4. The plaintiff brought treſpaſs and falſe impriſonnient by the 
chriſtian name of Archibald. The defendant juſtified under a ca. 
/a. upon a judgment againſt Arthur, and averred that the plaintiff 


in this action was the ſame perſon who was ſued by the name of 


Arthur; and on demurrer the court held it a good plea, the de- 
fendant having miſſed his time for taking advantage of the miſnoſ- 


mer, which ſhould have been by pleading it in the firſt action. * 


In the caſe of a bond given in a wrong name, he muſt be ſued by 
that wrong name, and the execution muſt purſue it. Crawford vs. 
Satchawell, ' Mich. 18 G. 2. Str. 1218. W e 
. If defendant be ſerved by a wrong name, but appears by his 
right, and the plaintiff declared agaioft him by that right name, 
the court will not, on motion, ſtay proceedings. Hole v. Finch, 


Hil. 9 G. 3. 2 Will. 393- | "I" 


6. Miſnoſmer is pleadable in abatement, but cannot be moved 
in arreſt of judgment, for per De Grey, C. J. if matter which 
atiſes on the face of the record be matter of abatement, and plead» 
ed as ſuch, it ought to be taken advantage of in the firſt inſtance, 
and not be moved in arreſt of judgment. Clert- of the Truſtees of 
Taunton Market v. Kimberley, Mich. 17 G. 3. Blackft. 1120. 

7. The declaration was againſt the defendant by the chriſtian / 
names of James Richard, to which there was a plea in abatement, 


that he was baptized by the name of Richard Famer, to which 


there was a general demurter and joinder. And per Cur., The 
objection cannot be got over; the miſplacing of the names makes 
them as different from the real names as the ſubſtitution of any 
other inſtead of theſe. Jene v. Macguillin, Eft. 33 G. 3. 5 Term | 
Rep. B. R. 195. "Ri 


8. The defendant pleaded thus: and the 3410 Richard, againſt $oie ts. 
whom the ſaid plaintiff hath exhibited his ſaid bill, by the name 2 plea of _ — 


of Robert, in his own proper perſon comes, and pleads that he was — 2 | 
baptized by the name of Richard, and hath always been called by ning thus: 
that name; traverſing, that he was called by the name of Robert, &c. © And the 
To this there was a ſpecial demurrer, and the plaintiff aſſigned for Sho is foei 
cauſe, that the ſaid Richard, by his 2 aforeſaid, admitted himſelf by the nam 


to be the perſon named, the defendant in and by the aforeſaid bill . f., 


and declaration of him the faid plaintiff; Er. and a re/bondeat ouffty Tuned 5s 


B 2 was 


P.C. BE. 


he dnp without day. Rex v. Sherman and another, Trin. 9 G. 2. ee can. 


, 
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| — ve-pana admitted: himſelf to be the perſon ſued, 
fon A N 34 G. 3. 5 Term Rep. B. R. 487. 


ben e. wag awarded ; forthe defendant, by N the, word a 
Eres v. 1 a. 


was mentioned in the declaration, and therefore the plea was repu þ ics eh tobe ps | 


ported, by -infeſting,” that the words © the aid” were only ſurpluſage; but the court thought 
and the plea was allowed to be amended. Jackſon v. Ford, Eaſt. 13 C. 3. 3 WII. 413· ro 4 


LA. 4 | . 8 (8) By Matter ſubſequent, 
OY 1. PHE plaintif became abankrupt between the interlocutory and 


| ages of. the defendant was taken in execution, and afterwards obtained a 
Biddins rule to ſhew cauſe why he ſhould wot be diſcharged, on the ground 


Dieter, that the afſignees ſhould have ſued out a /ti. fa. to revive the judg- 


v. Mantell, ment, and then have charged the defendant in execution, But 
Wilmot, C. the court ſaid, that the bankruptcy of the plaintiff did not abate 


E the ſuit, and that they had in ſeveral inſtances,” permitted the 


foundation aàſſignees to continue a ſuit commenced by a bankrupt, in his name, 
way that." and they diſcharged the rule. Waugh v. Auftens, Mich. 30 G. 3. 


ruptcy was 3 Term Rep. K. * 437. | 1 Ul . 
an abatement of the ſuit ; for ſuppoſe the effects of the bankrupt ſhould amount to pay twenty ſhillings 
in the pound and more, ſurely he might afterwards proceed to judgment. And Bathurſt, Juſtice, 
_ was of the ſame opinion, ſaying, that the action certainly doth not abate upon the plaintiff 3 becoming 
| @ bankrupt, not doth it abate if 4 defendant becomes a bankrupt.” 2 Will, 374, 5. 


1 Viner 18: (O) By want of proper Parties. Plaintiffs or 


Defendants. 


WET FF the defendant in debt upon a bond would take adrantags of 


another's being jointly bound, he mui\plead it in abatement, 


and cannot demur upon yer, for if he does, the court will * .: 


ſume that the other did not ſeal it. Gilbert v. Bath, Hil. 8 
Str. go. 7% | 2p SRI we 


2. It was held, that if there be ſeveral partners, and one alone | 
brings an action, if it be aſumpfit it may be taken advantage of at 
© -the trial, for it would not be the ſame contract; but in the cafe 


of a tort it ought to be pleaded in abatement. Legliſe v. Chan- 
pante,, Mich. 2 G. a. Str. 8209. 7 


np." ſhip, which two and thirtieth part belonged to the plaintiff, 
Hardw.271. whereby the ſhip was detained, and he was put to expence, the 
; defendant pleaded in abatement, that there were other part owners 
not joined in the action, who were injured as well as the plaintiff. 

Sed per Cur., The giſt of this action is the ſuit in the Admiralty, 


Which was againſt the plaintiff only, and therefore the reſt of the 
part owners could not join, and there muſt be a reſpondes ouſter. 


Smith qui tum v. Gibſon, Trin. 9 G. 2. Str. 1045. 


: 


final judgment, and ſued out the execution in his own name; 


S.C, and 3. To an action upon the ſtatutes 13 R. 2. c. 5. 15 R. 2. c. 3. 
ene and 2 H. 4. c. 17. for impleading the plaintiff in the admiralty, 


ed, Rep. for a matter at land, and arreſting the two and thirtieth part of a 
tem 


— 4. An 


a 
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4. An action was brought againſt one partner only, upon à To an ac- 
partnerſhip account, and at the trial, upon evidence being given — 
that there was another partner not joined in the action, the plain- deſendant 
tiff was noſſſuited, which nonſuit was afrerwards ſet afide ; for pleaded an 
defendant ought to plead ſuch matter in abatement, he then muſt of ye 
ſay who the partners are. If the defendant does not take advan- found it to 


tage of it at the beginning of the ſuit, and plead it in abatement, de tbe den 


it 18 a waiver of the objection. Neither if the plaintiff know that I ” 


there are other partners will-it be different; Rice v. Shute, Baß. ts arreſt 


10 G. 3. Burr. 2611. | Ons 


bd CV | 1 N Ty ; upon 
face of the declaration, which was accordingly done; though it was acknowledged that it could not have 
been moved in arreſt of j if it had not appeared. upon the face of the declaration z but it there 


* the obligation, and both were living. Horner v. Moor, Mich. 240. 2. | 
B | | 


urr. 2614. 


In a caſe which was argued and determined in the Common Pleas upon this point, it was held, (upon 


the authority even of cates in the year-books,) that it ſhould be pleaded in abatement. And in giving 
13 De Grey, C. J. obſerved, that this was not a novel doctrine or invention, in proof of which 


cited Trin. 9 E. 4. 24 b. 10 E. 4. 5. a. and poſt, 36 H. 6. 38. and Brook Brief, 37. ; and he 
5 noticed alſo the caſe of Rice v. Shute. Abbot v. Smith, Eaſt. 14 G. 3. Burr. 264. 


5. To an action of treſpaſs, defendant pleaded in bar, that one PYuaLum, 
of the plaintiffs, at the time of exhibiting the plaintiff's bill, was 1641. 


covert with one R. M. then and yet her huſband, and living, to 


which plea there was a general demurrer. In ſupport of the plea, 
it was inſiſted, that though the huſband might, yet he was not 
compellable to join with his wife, therefore, the defendant could 
not give a better writ. Sed per Cur., The defendant by his plea 
imputes to one of the plaintiffs a perſonal defect; now in general 


- perſonal diſablities muſt be pleaded in abatement ; it is laid down 


as'a general poſition in Com. Dig. (title Pleader, 2 A. 1.) that co- 

yerture in a woman, when either plaintiff or defendant, muſt be 

pleaded in abatement. 'They therefore, on that authority, as well 

as of a caſe in the year books, 39 E. 3. 32. b. determined that the 

coverture ſhould be pleaded in abatement. fihner v. Milnes, 

Eaſt. 30 G. 3. 3 Term Rep. K. B. 627. | at l 
6. To an bon on the caſe for negligence, brought againſt Io ſuch a 


| ſeveral partners, the defendants pleaded in abatement, that there de it is 


were ſeyeral other partners, by whom the grievance, if any, was — 1 


committed with them jointly, and that it was not by the defend- tort be com- 
ants only. To this there was a general demurrer, and on argu- Ped. by 
ment, judgment for the plaintiff; it being a doctrine clearly ant or his 


- eſtabliſhed, that if the cauſe of action ariſe, ex contraftu, the ſervant, be- 
plaintiff muſt ſue all the contracting parties; but where it ariſes te be. 


ex delecto, the plaintiff may ſue all or any of the parties, upon each 372 _ 


of whom individually a ſeparate treſpaſs attaches, Mitchell v. facit per ſe + 


Mitchell v. Tarbutt. 


(N) By Surpluſage. 55 ” x 1 Viner 29, 
1. JN an aftion of debt uport a judgment by default, jt was ſet 
out, that the plaintiff recuperet delictum ſuum pred. to wit. 
12001, and dampria ſua ad 507. 4 habuit 2 detentionts debiti 
| 3 ullius 


Adatement. „ 


7 » 


„ 
S. C. and 2. The proceſs was to anſwer the plaintiff qui tam pro domina 


| -Abatement. | 
ut promific et cuſtagiit, without the particle &, on nul tiel record 
pleaded, the ee was only of a judgment of debt af 


1200. and 505. pro damnis occaſiome detentionis debiti illius: and this 
was objected to as variance, but per tot. Cur., N $6 et cuſtagits 


| is ſurpluſage, and ought to be rejected, and 
fo Whitney v. Mulcaſter, Mich. 5 G. 2. Forteſ. 354. 


wy 


2 Viner 31. (* By Bis petitum, Ge. or demanding, Oc. the 


ſame Thing twice. 


3 tag 17 was holden, that there was no objection to a bir petitum, 
in an ejectment. Doe ex Dem. Savill v. Borlace, Trin. 9 G. 2. 


630. 


1 Viner 35. (E. a) By Variance between the Writ and den. 


8. P. Lloyd 1. AMI of Middleſex was to anſwer to the weavers company, 
=. and the declaration was in the name of the company ui 


where the fam for themſelves and the poor of the pariſh where the offence 


capias did was committed. It was moved, therefore, to ſtay the proceed- 
not expreſs ings, becauſe the declaration differed from the proceſs ; but the 
plaintiff court held it right, it not being uſual to inſert in the bill of Mid- 
ſued gui en, dleſex, on what account, or in what right the party ſue, as in the 

caſe of executors, adminiſtrators, and aſſignees; the caſe of a 


2. bail bond, and the like. The Weavers Company qui tam v. Foreſt, 3. 


0 2p Trin. 18 G. 2. Str. 1232. ; 
rity of the caſ: in Strarge, beld it well enough, and diſcharged the rule to ſhew cauſe. Mich. 11 G. 3. 
Blackft. 722. 5 Will. 141. And the diſtinction ſeems to be, that where a variance of this kind tends 


to narrow the plaintiffs demand, it is not fatal; otherwiſe where the demand is cularged, vide 


— 


8. T. 4, e quam pro ſeipſo ſequitur, and the plaintiff declared in his own 
The maſter name only, omitting the gui tam part; and the court held the va- 
he riance to be fatal. Canning v. Davis, Eaft. 9 G. 3. Burr. 2417, 


| ſeemed to 3gree,, that the converſe of the caſe of Canning v. Davis would have been otherwiſe, namely, 


that if the bad been to anſwer the plaintiff ſingly, be might have declared ram pro ſeipſ quam pro 
domino rege. | Burr, 2418. The practice of both courts is uniform in this ref; ide 3 Morg. 
"Vad. Mec. 193. 1 NT 2 | | 2 


| 1 Vine 47. F. a. 2) By V ariance in the Names of the Plaintiff 


754 or Defendant, 
I. Uros a motion to ſet aſide the proceedings for irregularity, 


” 


the objection was ſtated to be, that the declaration was 


5 againſt the detendant by the name of Thomas, and the writ with 
which he was ſerved was ſued out in the name of John, To this 
| | . * | 7 it 


it no variance. 


in Cam. Scace. cited per Deniſon J. in Cattingham v. King, Burr. 


»” 


. 


» SS O1 0707 .es 


K * 
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it was anſwered, that as common bail was filed 2 right name 


of Thomas, the plaintiff might declare againſt defendant by | 
that name; but it was replied, and ſo held by the court, that it 
would be ſo if the defendant had filed common bail himſelf, but 

as the plaintiff had filed common bail for him according to the 


ſtatute, it was not competent to him thus to rectify his original 


miſtake z and this diſtinction having been always obſerved in 
practice, the proceedings were ſet aſide. Doo v. Butcher, Eaft. 
30 G. 3. 3 Term Rep. K. B. 611. 

2. In an action againſt two defendants for an act done by them 


ns juſtices of the peace, the /atitat. againſt one of the defendants 


was by the name of William, and the alias by the name of Fohn ; 
the former was ſued out in due time, but not the latter; the court 


thought the proceedings irregular, and ſet them aſide as to this 


defendant. Corbett v. Bates and anather, -Eaft. 30 G. 3. 3 Term 
Rep. K. B. 660. f 2 


(. a) Variance between Writ and Recorl. 45: 


Is 1 was moved to quaſh a writ of error, which deſcribed the 
. ſuit to be between the plaintiff and one Fobn Aleberry, alias 
dict. Jubn Aleberry of Waltham-abbey, and the alias dict. was 

in the record, and it was ſaid that in an aliar dict. the court has 


always obliged the party to deſcribe the ſpecialty /teratim. But 
the court thought the words both properly uſed, they. being often 


ſpelt differently, and if there were occaſion they would take the 
latter as an e of the former. Aleberry v. Walby, Mich. 

6G. 1. Str. 231. It | | | 

2. Sci. fa. againſt bail upon a recognizance in which it was An 48: ts 
N. armiger, and in the record of. judgment it was gent. But n purin 
is was held no variance, and could not be pleaded in abatement, jj... por. 
Mam v. Francis, Trin. 4 G. 2. Forteſcue, 354. deſe. 354+ 


(I. a) By Death of the Plaintiff. g 


1. PRoceedings on an information in nature of a quo ware 
| ranto are not abated by the demiſe of the crown. Rex 
v. Powell, Mich. 1 G. 2. Str. 782. | 


2. Where the king brings error in a civil ſuit, the writ of error e. 8. P. 


ſhall abate by the demiſe of the crown. Rex v. the Archbiſhop of Forieleue, 


Armagh and another, Trin. 3G.2. Str. 837. 1 


is ſaid to be, becauſe the king himſelf was a party plaintiff, and ſo not within any of the ſavings of the 


' ſtat. 1 Ann. © B. Fi. or ftat. E. 6, . the intention was andy that the ſubject ſhould not be hurt 


by the demiſe of t crown, and e no original writ ſbould abate by the king's death between 
party and party ; but if the plaintiff died, the ſuit muſt abate, notwithſtanding the caſe of Rex v. Eyre, 
Str. 40. was cited, which was a ſci. fa. to repeal a patent for keeping a fair, but there it was returnable. 


before the, death of the queen. | 
3. The general rule of abatements is, that if the depend- 
ing continues after the death of * of the — 2 2 


o 1 * * 
| 
: . 
, F 
* 


und as before ſuch death, then the death will not make an abate- 

| ment. In the cafe of coparceners, though there be a ſummons 
| and ſeverance of one of them, and that coparcener dies, there 
> ſhall be an abatement, notwithſtanding the ſummons and ſever- 
\ __ © _. ance; and yet, if an executor: be ſummoned and ſevered and 

k EIS a thdl-be-20 abeietent 2s naaigiead in Revd nnd: Bcd 
of. mans caſe; but the reaſon of the difference is, that where the 
754+ coparcener dies, the ſurvivor is entitled to recover the whole, and 


plaintiff may have a new writ the abatement ſhall be, he means a 
writ that varies in its demand from the other. But where there 

is a declaration on prohibition by the huſband and wife, ſuppoſe 

the writ to abate by 'the death of the huſband, the wife cannot 
proceed in any other manner. Indeed the might have a new 
writ, but muſt be exactly in the ſame way as the former, which 

. differs entirely from the cafe where plaintiff may have a new writ 
of a different form, notwithſtanding there be a ſeverance. The 
. — diſtinction too, where the writ is to, demand ſomething, and 
Where only to ſue for a diſcharge, is very material; and there 
fore, though in a writ of efibe; Wi being to have reſtitution, the 
death of one will abate it, yet in an audita-quere/a/ſuch death will 

be no abatement ; becauſe that is conſidered only as a ſuit for a 
diſcharge. But the act 8 & 9g V. 3. c. 11. extends generally 

to all plaintiffa where the cauſe of action ſurvives. Per Lee, 

C. J. un Middleton v. Croft, Mich. 10 & 11G. 2. Rep. Temp. 

: | Handen. 398. 2 | a — ' * x 


—— (M. a) By Death of the Defendant, 


trial at niſ prius, and before the day in Bank one of them 


each of them, and is different from a contract which is entire 
and cannot be ſevered in judgment. So in replevin againſt two 
bailiffs for taking a diſtreſs; and in conſpiracy againſt two, if one 
die the action does not abate, and yet the action lies not againſt 
done ſingly. Harris v. Phillips and Brees, Mich. 1659. Hardreſc, 
161. cited per Lee, C. J. in Middleten v. Croft, Rep. Temp. Hardzw. 


lop y. Ir- revive the ſame, it was referred to the maſter, who reported, that 
25 Geo. 2. the declaration was delivered the gth of June, the rules to plead 
1 Wil. 315. were on the 13th June, a ſummons taken out before a judge at 
his chambers the 18th June for time to plead, becauſe the de- 
| fendant was ill at Bazh, and time given to plead to the 25th ; but 
iin fact the defendant died at Bath on the 18th, though the attornies 
knew nothing of it; and therefore the defendant's attorney did not 


judgment, and afterwards ſued out a /ci. fa. againſt the executors. 
= b * - 6 q E 4 Wt 


* 


therefore ought to vary her writ; and where Lord Coke ſays, if the 


I. I an action againſt the ſheriff of Landes for an eſcape after | 


Aied, and it was held to be no abatement, for an eſcape is in the 
nature of a treſpaſs and a*tort, und is committed by both and 


_-» 


| plead within the time given, and on the 26th the plaintiff figned his 


S. P. Wa- 2. Upon a motion. to ſet aſide a judgment, and a /cire facias to 


Upon 
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out. 
the caſe at 


1 f = 
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Caſes the Writ {hall abate by Death of either. | 


1. PN prohibition by baron and feme, baron died before judg- 8. P. Rep. 


ment, and it was inſiſted, that by his death before judg- sauf. 
ment the ſuit was abated. But the court were clearly of opinion, — — 4 
that it was no abatement of the ſuit by the rules of the common 8. c. but 
law; becauſe if the ſuit was abated thereby, the wife could not 2278. F. 


Kel. 248. - ' , 


have a different writ as to form, or proceed in another manner 2 Bamand. 
than ſhe did before; and that there was a material difference be- 351. 2Atk. 
tween this and the caſe of coparceners, where if one dies, though rec 


there was ſummons and ſeyerance, that will be an abatement; wes. P. is 
and the reaſon is, becauſe the ſurvivor hath now the whole de- mentioned 
ſcended to her ; whereas before ſhe was entitled to a moiety, and —— 


therefore her writ varies. Another difference is, where an action note at the 
or ſuit is brought for ſomething, and where it is only to diſcharge end of the 
the parties; in which laſt caſe the death of one is no abatement.” n - = 

But if it were abated by the common law, yet it ſurvives by the In treſpats 
ſtatute 8 & 9 . 3. c. 11. ſince the caufe of action ſurvives (for r<jeAment 
the wife in this caſe was ſubject to penance and excommunica- dun ta- 
tion). And where huſband and wife are proceeded againſt ron and 
criminaliter, they are real parties, and as much diſtin as two 2 


- other perſons. Middleton v. Crofts, Mich. 11 G. 2. Andrews, 57. pad te 


law, if the baron dies, the ſuit ſhall proceed againſt the wife, per cur. in Harris v. Phillips and Biggs, 
Hardreſs, 161. cited by Lee, C. J. in Middleton v. Croft, Rep. Temp. Hardw. 39999 


(S. a. 5) Abatement in Part or in all. Where the : vs 6. 


Action is brought for ſeveral Thing. 


1. IN an action of debt to recover 1066 J. as in the 
writ, the firſt count in the declaration was for 1000/. bor- 
rowed by defendant of the plaintiff and one J. M., whom the 
plaintiff had ſurvived ; the ſecond count alleged that the deſend- 
ant was indebted to the plaintiff in the further ſum of 66 “/. for 
legal intereſt, due and payable from the defendant to the plaintiff 


upon a certain other ſum of money before that time lent and ad- + 


vanced by the plaintiff and J. M., r. The defendant pleated 
_ in 


0 | Abatement. 

WER in abatement and pra udgment of the writ, becauſe the faid 
ſum of money in Re Kal 9 — and thereby ſuppoſed 

to be e from the ſaid plaintiff and J. A. in his life-time, 
was borrowed of them by the defendant and five others (naming 
them) jointly, and not by the defendant only, as by the ſaid writ is 

| Satoh poſed. The defendant demurred, and aſſigned for cauſes, 

that ths 008 although pleaded in abatement of the whole de- 
mand of the plaintiff, did not apply to the whole of the money 
above demanded by him; that it did not extend to both the cauſes 
of action above ſpecified, but only to one of them, and that the 
defendant had not pleaded in abatement of the declaration or 
count of the plaintiff, but in abatement of his writ merely, and 

had nevertheleſs relied upon matter appearing only in the decla- 
ration or count, without ſhewing any TA in the writ. And the 
court thought that though the plea profeſſes to be a plea to the whole 
of the plaintiff's demand, it certainly did not amount to that; 
for it was in terms confined to the firſt count only, which was 
for money borrowed, and could not be extended to — * _— 

which was not for money borrowed ; and there havin als Farm 

doubt entertained, whether the ſecond count was in ny 

- court ſaid, that if the defendant doubted of 8 he ſhould on 
demurred to the ſecond count. Judgment quod re 1 eri ouſter. 


Herries v. . Eaft. 34 G. 3. e B. R. 55 3. 


"x Vines. (B. b) What Pleas hall be ſaid e! in Abatement. 
| And what in Bar. | 


Upon a plea 1. 1 a the defendant pleaded, never tenant of the free- 

hold in abatement, and the plaintiff refuſed to accept the 

be found for plea ; but the court. ordered it to be received. It cannot be 

the defend- pleaded otherwiſe than in abatement. Burnand v. Standing, Hil. 
——_— 8G.2. Barnes, 332. | 


Wr but the demandant may enter, Com. Dig. title Abatement, (F. 14.) 


2. It was moved to plead non eft foctum & coverture in 
tiff to an action of debt on bond; but the court refuſed it, be- 
cauſe one is in bar and the other in abatement. Holt v. Mabber- 
4%, Trin. 8 G. 2. Rep. temp. Hardw. 135. 
3. Cepit in alis Joco to declaration in replevin is a plea in bar, 
not in abatement; it requires no affidavit, nor need it be pleaded 
within the time preſcribed for pleas in abatement. Builythorpe 
5 Eaft. 17 G. 2. Barnes, 353. 


1 Viner 85. 


(C. b) Concluſion of Pleas in Abatement. 


1. PLEA to a bond, that the original was taken out be- 
fore the day of payment in the condition, without any 
introduction, but 52 conclude per” judic me breve caſo; 


5 


FR 7 


Rae 177 — 


ao? 


(D. b) Rules as to Pleas in Abatement, and what is : 


_ confine the affirmance of the plea to the oath of the party, but 


ther action depending for the ſame matter, and in ſetting out the 


oppoſition to which it was inſiſted, that a plea in abatement was 


12G. 1. Proc. Reg. C. P. 21. 


| Abatement. 11 
and held well. Pickering v. Simonds, Eaft.. 5 Geo. 2.  Portef- 
Ke 4; 8 was a demurrer to a plea of miſnoſmer in abatement, 
which concluded with praying / the bill, and that the ſame may 
be quaſhed ; the cauſe aſſigned was, that the defendant did nat 
pray judgment of the bill. And the court ſaid, that in dilatory 
pleas the greateſt preciſion was required; and that as the defend- 
ant had not in his plea of abatement complied with the neceſſary 
terms, the plaintiff might take advantage of it on a ſpecial de- 
murrer, and adjudged quod re/pondeat ouſter. Hixon v. Binns, Eat. 
29 G. 3. 3 Term Rep. 185. , 


to be done. Y 


1. THE defendant was ſued as executor, and pleaded in abate · ide De la 
ment, that there was another executor, but did not annex Ten 

an affidavit of the truth of his your the plaintiff __ judgment, Mich.” © 

and it was held regular. Wilſon v. Palmer, Mich, 12G. 1, 10 .. 


Pract. Reg. 
Prac. Reg. C. P. 4. N 22 N | 
mead and others Execytors v. Star, Trin. 5 C. 2. Bid. 5, Anonymous in the Treaſury, Mich. 
2 G. 2+ Ibid. 282. | | F wind SA 


2. An action was by original in B. R. The defendant on eyer 
"pleaded in abatement that the writ was never returned, and upon 
motion to ſet aſide the plea, becauſe there was not an affidavit to 
verify it, it was ſaid on the other fide, that the act did not 


to any other probable cauſe. Sed per Cur., Whether the writ be 
returned or not is a matter of fact, wherein the plea not being 
verified by affidavit, it muſt be ſet aſide. Sherman v. Alvarez, 
Mich. 12G. 1. Str. 639. | 

3. The defendant pleaded in abatement, that there was ano- 


record, inſtead of ſaying non fait culpabilis, by miſtake it was ſaid 
non fuit capitalis, and it was moved for leave to amend the plea, in 


not amendable, becauſe it muſt be pleaded without an impar- 
lance, and an amendment is in nature of an imparlance. And 


the court aſter conſideration refuſed the rule. Lyde v. Heale, Eft. 


4. An affidavit, “ that this is a true plea,” not © that the plea is S. C. and 
true, is bad, Onflowv. Booth, Trin. 12G. 1. Str. 70s. S. P. For- 
There muſt be an affidavit to a of privilege. Stiles 

NY jeant Mead, Hil. 13 G. 1. Str. < 6 3 

6. The defendant pleaded coverture as the wife of John Thomp- 
ſon, in this manner, (via.) And the aforeſaid Sarah Ve - 
Her afhdavit was in the ſame ſtile, but ſigned Sarah Thompſon. 
Plea fet aſide. Raine v. Spencer, Mich. 9 G. 2. Barner, 224 he 

| ; th 


* 


— 


C. Pra.” 5. The attorney ſwore to the trutli of a plea in abatement, and 


e 


— 


it was objected that the defendant ought to have made oath him- 
ſelf; but the rule was diſcharged, for probable cauſe was'ſhewn, 
which is all that is required by the ſtatute. Lumley v. Foſter, 
Mich. 13 G. 2. Barnes, 344. 2 "aA 

8. Where defendant pleads miſnoſmer in abatement, the affi- 
davit and the plea muſt be properly intituled; for where the de- 
fendant was ſued by the name of Finis Dinas, and he pleaded that 


| tis name was Phineas, but both the plea and affidavit to verify it 


were intituled, * In a cauſe between Chxby plaintiff and Fints 
Dinas defendant ;” a rule to ſhew cauſe why the plea ſhould not 
be ſet aſide was made abſolute. Clixby v. Dinas, Mich. 15 G. 2. 
Barnes, 348. 8 # KY Go OO SEW 10 
9. IK elk in abatement was put in to an information in nature 
of a guo warranto, and ſet aſide for want of a title to the affidavit 
annexed to it; the practice in the Crown: office being fo, does 
not alter the act of parliament. Rex v. Jones, Hil. 15 G. 2. 


SES Str. 1161. 


dhat at the time of taking the 
the ſaid defendant was, and ever ſince hath been, and till is in- 


ane The plea to an indictment was, that therein he was called 


by the name and deſcription of 7 G. late of the pariſn of K.; but 
aid indictment, and long before, 


habiting, reſident, and commorant in the pariſh en ur hoe, 
that he was inhabitant, reſident, or commorant at the pariſh. of &. 
et boc paratus, c.; the objection was, that the plea was a dila- 
tory one, and yet was not verified by affidavit, and the ſtatute 
4 & 5 Ann. c. 16. F 11. was relied on. For the defendant 

cited the 7th. ſection of the ſame ſtatute. But per Lord Matufeel, 
the jth ſection does not extend to the 11th. It is uſual to annex 


affidavits to pleas of this ſort in the Crown-office, And the rule 


1 


but the court did not enter into 


_ was made abſolute to ſet aſide the ow: for want of an affidavit; 


e merits of the plea, Rex v. 


Grainger, Hil. 5 G. 3. Burr. 1617. 


afl. 16 G. 3. Blackt. 1094. 


11, The defendant pleaded ancient demeſne, without an afh- 
davit to verify the fact, upon which a peremptory rule to plead 
was moved for, and had. Per Cur., An affidavit is neceſſar 


. wherever 2 plead to the juriſdiction of the court. Hatch v. 


Cannon,  Zaft. 10 G. 3. 3 Vi. 51. rb I 
12. Every dilatory plea is held ſtrictly to certain rules. They 
muſt be offered in the firſt inſtance, and pleaded without * 
pugnancy. Per De Grey, C. J. in Grant v. Ld. Sonder, 12 
16 G. 3. Blackft, 1096. _ | CE. YO 
13. If a defendant appear by attorney, he cannot afterwards 
plead to the juriſdiction in his proper perſon. Grant v. Ld. Sondes, 


| 


\ 


it was in the plaintiff's power to prevent its being a bar by diſ- 


22. Iney 


* Eclarations in ejectment were delivered before the eſſoĩgn- 


. * 1 F 
: 2 * % 
. oF 
© N 7 
, 0 


(E. b) Where in Pleas in Abatement the Defendant eg. 
muuſt give the Plaintiff a better Writ. | | 


1. IN a2 7 original againſt two, the plaintiff ſhewed that 
| Pac 4 Rab, pany them; and the other. pleaded in. 
bar that his partner {6 butlawed was beyond ſea at the time of the 
outlawry. And == demurxer it was objected that this could 
not be pleaded in bar; to which it was anſwered, that it could 
ot be pleaded in abatement, becauſe the defendant could not give 
the plaintiff a better writ, and the court would take notice that 


continuing. Sed per Cur., If this matter is ever to be pleaded, 
there will be an end of ſuing partners, whilſt any one is abroad. 
However, it can never be good as a general bar; for though the 
defendant cannot give the plaintiff a better writ, yet he might de- 
mand judgment (it there was any thing in the merits) whether 
the court would (as the record ſtands) compel him to give any 
further anſwer. Judgment was given for the plaintiff. 

v. Parmenter, Trin. 21 G.,2. Str. 1269. 


| court. Per 
Lord Thurlow, C. in the Nabob of Arcot v. the Eaſt India Company, 3 Brown's Rep, in Chancery, 301. 


3. A plea in abatement is bad in ſubſtance if it does not give. 
the plaintiff a better writ, but tends to ſhew that he can maintain, 


no action. Per Buller, J. in Evans qui tom v. Stevens, Eaft. 

31 G. 3» 4 Term, Rep. 227. 5 : x ; 
- ; | b 9 8 — ' EPs | h x Viner 92. 
(F. b) When to be pleaded (a). . 


ante (D. b). 


day of Eaft. Term; and in Trin. Term defendants ap. 
peared, and moved for leave to plead to the juriſdiction, that 
lands lay in the county palatine of Cher. And becauſe defend- 
ants came in voluntarily before they could be obliged, (ſince they 
had no need to have appeared till four days after Trinity, ) the 
court gave leave. Doe ex. dem. Ducheſs of Hamilton v. Robbinſon. 
and others, Mich. 13 G. 2. Str. 1120. _ 
2. When the rules to plead ran for eight days, the courſe of 8. GC. and 
the court was to allow the four firſt only for. pleas in abatement ; . 
but as to pleas in chief, it was ſufficieat. if they came in at any uy ok 
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Fryer, Eat. time before judgment figned. In Tr. 6G. 2. the time for pleads 


$ Geo. 1. 3; | | | Ws eo). Se 8 
P He ing was ſhortened to four days, but no proviſion for any diſtincs 
— tion between the two ſorts wy leas; In-a caſe before the court, 


v. Bad- a rule was giver-on the 7th 


a> png (no judgment being ligned the defendant on the 16th put in a 
Str. 1268. plea in abatement, notwithſtanding which the plaintiff ſigned his 


S.P. In judgment; & per Cur. he had a right ſo to do. Whilſt the eight 
| — — Arb rule ſtood, the plaintiff was not obliged to regard a les in 
pleaded in abatement that did not come in within the four days, but might 
abatement ſign his judgment as if there was no plea at all. Now when the 
— Peat general time of pleading was ſhortened, it cannot be imagined 
 expited, and that it was intended to enlarge it as to dilatories ; they {ti Rand 
on motion u ſtrict rule of the court, and muſt come within the four 
Daene days and cannot be received after as pleas in chief may. Tang 
plea. Heath v. Maler, Trin. 16 G. 2. Str. 1192. x 


v. Badon, & 
Hil. 13 G. 1. cited in Long v. Miller, 1 Wilf. 23. It cannot be pleaded after a generil iniparlance, 
wide Evans gui tam v. Stevens, 4 Term Rep. K. B. 224. 7 * 


Adilatory, 3. Defendant pleaded a miſnoſmer in abatement, after an im- 
cannot parlance; but it appearing on the record to be thus entered, 

| be pleaded Pa . 8 | 
aftir a gene- and the [aid A. B. who was arreſted by the name of 4. C. comes, 
ral impar- &c, which the court held tantamount to a ſpecial imparlance on 


lance, be- the authority of Keilway 93. b. Judgment pro defendant. Brews 


you alk a {er v. Capper, Hil. 23 G. 2. Blachſt. 51. | 7 

favour, and gain time, you admit all before to be right. To avoid the injuſtice that might ſometimes 
happen by adhering too ſtrictly to this rule, two ſpecial manners of imparling are allowed, there being 
three kinds of imparlances in all. The firſt fort of ſpecial imparlances ſave to the defendant the right 
of excepting to the writ and count; and theſe are granted of courſe upon application at the office. The 


other ſort of ſpecial imparlance (which ſaves all manner of exceptions, and amongſt the reſt the excep- 


tion to juriſdiQtion) is diſcretionary, it muſt depend on particular circumſtances, which are left to 
gecifion of the court. Per De Grey, C. J. in Grant v. Ld. Sondes, Eaſt, 16G. 3. Blackſt. 1094+ 


4. Proceedings had been ſtayed on the common terms of the 


defendant pleading iſſuably, &c. She had then an attorney on re- 
( cord, and now comes and pleads in propria perſona that A. the 
wife of D. J. whois ſued by the name of 4. i non aſſumpſit. It 


was inſiſted that this was an abuſe of the rule, tending in effect 


| to introduce a plea of coverture ; and the court ſet aſide the plea, 
2 and directed her to plead non aſſumpſit by attorney. Con well v. 
| Thomas, Mich. 11 G.3. Blackft. 124. © 
F. The declaration was delivered on the 16th of May; on the 
tiff and the 20th defendant pleaded in abatement, upon which the plaintiff 
were both ſigned judgment, which was held to be regular. And Buller, J. 
- amtromiesof read the following note, Every plea to the juriſdiction of the 
the court of « court or in abatement, muſt be pleaded before the rule for 
the plainti © pleading is out, and cannot be pleaded after an imparlance (a), 
ſued the de- © unleſs the declaration is delivered ſo late in term that the de- 
fenden by « fendant is not bound to plead to it in that term, or is delivered 
of privilege, ** after term; in both which caſes the defendant may withiri the 


and arreſted (c four firſt days incluſive of the ſubſequent term plead any plea 


neten. on © in abatement, or to the juriſdiction as of the precedent term (i), 
the 8th May e whether a rule be given or not (2), and Sunday is one (3).“ 


ay, which expired the t ith, and 


* 


Abatement | T1 
, 8 ' * * 

Note, The firſt and laſt of the four days are both to be included. 'was deliver. 
eleven o'clock at n a plea of privilege in abatement was delivered at the plaintiff 's houſe, which the 
48 j RENT Files in the commen them, and as ſoon as the time was expired, 
figned judgment. It was moved, to fer afide the judgment, with coſts, for irregularity ; and infiſted, 
that the plea in abatement was well delivered, and that the defendant had all the day of the 12th of 
May to deliver it contra, it was infifted, that ſuch a plea could not be delivered after the 11th, for that 
in caſes of pleas in abatement the four days were reckoned inclufive, and that the defendant ought to 
deliver it at a reaſonable time in the evening, and not at midnight. In many caſes the courts have held 
nine o'clock late enough for the delivery of pleadings or other proceedings. Willis, J. concurred in 
both theſe objeAtions. A Ming 0 
other reſpects, viz. in being delivered, whereas it ought to have been filed, the court rejected tue mo- 
tion made by the defendant, and the judgment ſtood. Gawler one, &c. v. Hendy one, c. Eaſt. 
15G. 3 r. 6 

(a) Curwen v. Fletcher, Str. 520. , though the imparlance be a ſpecial one, Barker y. Forreſt, Str. $32. 
( The declaration was delivered as of Trin. term, before the eſſoizu day of Michaelmas, with notice 
to plead within the four firft days of Mjchaelmas term. Defendant pleaded within that time in abate- 
ment, without either a ſpecial imparlance, or intituling his plea of the preceding term ; the plaintiff 


z per Lord 
Kenyon, C. J. in Milner v. Milnes, 3 Term Rep. 631. The reporter of that caſe (h We 


anſwer to an 


632. 
(H. b) In what Caſes the Defendant may plead . 
ſeveral Pleas to the Writ one after another. 


I. I is ſaid that a defendant may plead as many different pleas 
I in abatement in ſucceſſion as he pleaſes, under theſe reſtric- 
tions: 1. That he do not invert the eſtabliſhed order; 2. That 
that latter plea be not repugnant to the former z and, 3. That the 
latter be not ſuch as was waved by the former. Com. Dig. tit. 


Abatement, (I 4) 8vo. edit, 


(k. b) Ex Officio. In what Caſes. 


1. A Plaintiff cannot make a demand of any thing due jure al- S. c. Su. 
terius & in proprio jure in the ſame declaration. There» 7. 
fore where an executrix ſued for a debt due as executrix, and in 
another count for one due to herſelf ; and the defendant ſuffered _ . 
judgment to go by default; the court upon error ſet aſide the 
judgment: and it was ſaid that the court would upon fight of ſuch 
| | | | a record 


— — — 


ed ; and on 


And on the Maſter's telling Lord Mansfield, C. J. that the plea was irregular in | 


1 Viner 100. 


75 


% 


reve or that the defendant's plea bei 


„iure, The Upon a 
ra wherever a man pleads a fact that he knows to be falſe, and a 


> 
N 


„ tible 


+ demands in one and the fame ſuit. We r , 
D ee ININs- f 


—. 


* 
4 1 


: Ley (Lb) Where it is uy in . or peremptory- 


<q 


1. 8 in abatement, that there is no ſuch 

ang; in rerum natura ; plaintiff replies 

- that app is, 12 on eftminſler, Defendant demurs ; plaintiff 

BY... in demurrer, and pra Ar udgment and his damages, which 

1 it ought to be that he may anſwer 
Anonymous, . AGE - HE Wa: 302- 

_ Action on the caſe upon 4 Are for goods ſold, tc. the 
ant plead a defendant pleaded miſnoſmer in his chriſtian name in abatement ; 
E- replication, that the defendant was called and known as well by 

— A. L. as by the name of B. L., and thereupon iſſue 
r 22 and verdict for plaintiff, but the jury did not aſſeſs 
""__— any damages. Afterwards it was moved on the behalf of the 
might iſſue to aſſeſs the damages, 
found to be falſe, the judgment 
4 'to.he,giren.agaiult bin in-this cx e muſt be ptory and final. 
the whole. For the defendant it was ſaid, that although in real a 
Bari is 3 


i ae, iſſue is joined upon a dilatory plea and tried by Ya} 
I Sid. 25 2. 


nan 


that a writ of inquiry 


which can-. ment ſhall be final acco L 163. 
perſonal action as this was, tracted Ar ramen d. 3 an 
therefore a writ of inquiry of damages cannot be awarded. But 
ber Cur., We ae all of opinion that the judgment muſt be pe- 
remptory z for there is no difference whether the iſſue. be joined 


1 act in the plea in abatement, or in a plea in bar; for 


leben verdict be againſt him, the judgment ought 10 be final, and 


ations, every 

2 falſe; but upon. a demurrer to a plea. in abatement, there ſhall be 

= a reſpondeat ouſter e copy on RC NN reſumed to 
know. the matter 0 law, which he leaves to the judgment of the 

where he court. Eichorn.v. Le Maitre, Hil. 8 G. 3. 2 Fi. 367. 

is demanded us debt, th: 3 ot in dete, if iſe e joined eres dg in ple in r prrge 20 


verdict thereon for the tiff, the 
([) Baker v. my ' Judgment is peremptory, n. 1 Cromp. Pract, 129+ 


yet in a 


man muſt be preſumed to oh. whether his plea be true or 


(B) What Things may be, of ſhall be fald to be in ez 
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SE t6 A. and B. and the ſurvivor of them, and the heirs of In Fearve's 

' ſuch furuiuor, in truſt to ſell. Lord CR. Talbot held that the — ang | 
ee was in abeyance; it being uncertain which would be the ſur- 3 5 
vivor; that the truſtees joining in a fine might make a good title er mak- 
to a purchaſer by way of eſtoppel; and that the heirs joini 


ing ſome 2 
would have no other effect chan that of ſupplying the . ——— | 
upon the 


proving the will. Vit v. Edwards, 3 P. Wms. 372 9 


in the above ſtated caſe, bee . authority of it has introduced the habit 
of conſidering a deviſe of lands to treftees; and the ſarumor of them, and the beirs of ſuch 
truſt to ſell, &c. as giving ſuch truſtees a Joint eſtate for life, with a contingeat remai in 
the ſurvivor of them ; together wirh the conſequent practice of requiring a fine from them, to bind ſuck 
contingeat intereſt by way of eſtoppel, But the operation of ſuch a deviſe, be adds, in giving the 
truſtees only an eſtate for life, with a contingenc fee to the ſurvivor, and the neceſſity for a fine from 
them, ſeems at leaſt problematical; conſidering the ſtrong ground afforded by the nature of the 
truſt, for eonftruing the fee to paſs to the truſtees abſo/utely, even without any words of limitation 3 
according to the general doctrine of the fee's ig by an indefinite deviſe, where the extent and ex 
Sue of the tre muthid hi bole N, u that A ſale and diſpoſition of the lands clear L 
Mr. Fearne then adds, that he is in poſſeſſion of the note of a modern caſe, where, even in a de- 
viſe to three *, (n@ as truſtees, but beneficial deviſes, ) the apparent intent that they ſhould take 
thi fee Jointly, ruled the conſtruction ; notwithſtanding the fee was expreſaly limited only to the ſur- 
viyor z it was, he ſayt, a deviſe to three perſons, to have and to hold to them as jeintenantr, and the ſur- 
vivors and ſurviyor of them, and the beirs and of fuch ſurvivor for ever. And the court of King's 


1 
fee ta 


Bench held it to be a jointenancy in fee, Goodtitle v. Layman in K. B. Trin. Term, 12 C. 3. See 
vie - 


Butl. Notes Co. Lit. 197. a, 26. 4. 'Catter v. Barnardifton, ſtated in x Vin. 107. pl. f5., and 
Edw. Clerc's caſe, fate 22+ J. 249. pl. 3» You! * a 9 
Mr, Fearne, in p. 526., of the ſame eſſay, after dbſerving that he had thitherto confined, his obſerva- 
tions on the doctrige — the ——.— in the grantor and his heirs of ſo much 3 an 
was updiſpoſed of dy him, inſtead of its being in ubcyance, to cooveyances by way ef diſpoſitions 
2 n that this doctrine prevails equally — — low; and cites the 
ing caſe : - | 


A. Makes 4 leafe for ie, on conditivn that if the leſſbe has ifſie'in his life the land (hall remain to 


. in fes. A. recovers againſt the leſſre in a writ of waſte, and has execution ; leſſee has iſſueg and 
dies. No action of formedon accrues to ., becauſe the |fee,remained 'in A. until leſſee bad iſſue, and 
titen the recovery in walte defeated the firſt limitation, Read. on Stat. Lim. 84. "A 


[See Elfates,. Jointenants, Remainder, Uſes, and ocber | 


proper Titles, ] 


7 
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) Of Plaint or Demand. 
| $25 Actions. | | 
Ir there be a general demand of tithes and a general replication 

7 put in, if the plaintiff, upon the commiſſion, gives notice, that 

© _ - hewillproccet only as to ſuch and ſuck particular matters, it is as 
wells if the demand had been — tir the replication. (Sd 
dme, | Anonymbice, Fil 36. 1. Bund. 22. +14 FP 


In what Caſes. or 


— - 9 1 
- . * . 1 1 * 10 * 1 " 

lt ai a "7 SET} lk 22 n "KMS LACS FEY 8 OT ES — "+44 LATL 1 | 4 — 
* CE” * — 


N n 
\ 


»” 


L $54 . * — N 5 2 | . 41 ; ” * 
f 5 
* 1 a ? 3 | ; 5 
152. ---  Acceſfary 
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2 (A) Statutes relating to Aeceſfaries. 

1-DY flat. 4 G. 1. c. 11. “ Perſons convicted of receiving or 

2 © buyi ſtolen goods, ing them to be ſtolen, may 
er upon the Vina pleafure be 2 for 14 years, or for fach | 

4 other terra as ſhall be particularly ſpecified by his majeſty.” 
| 2. By ſtat. 25 G. 2. c. 10. f. 3, it wenaCted, That all and every 
. perſon who ſhall buy or receive any, wad or black cawke com- 
. monly: called black lead, knowing the ſame to be unlawfully 
c taken and carried away in manner in the faid ſtatute mentioned, 
 \# fall n-dmmmad;cnd conftrued to be. guiley of $cjouy, aud being 
. convicted thereof, ſhall: be liable to all the pains and ties 

„ which by the laws and ſtatutes of this realm, perſons are liable to, 

* ho buy or receive ſtolen goods; knowing them to be ſtolen.” 
' 2, By ſtat. 29 C. 2. c. 30. f 1. it is enacted, « Thar every perſon 
«tis Watt Guy or de 407 lead, Ton, copper; Trab, bel 
4 metal, or ſolder, knowing the ſame to be unlawfully come by, 
4 or ſhall privately.buy or receive any ſtolen lead, iron, copper, 
« braſs, bLewa, or ſolder, by ſuffering any door, window, or 

2 ſhutter, to he left open or unfaſtened between ſun ſetting and 
ec ſun rifing for that purpoſe, or ſhall buy or receive the ſame, or 
. « any of them, at any time, in any clandeſtine manner, from any 


43 perſon or perſons whatſoever, ſhall, being thereof convicted by 
” ___«« duecourſe of law, although the principal £:lon or felons has not 


* 


ES 


—_— — . 
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| * 6c « or or they ſhall be tried, ſhall think fit to inflict, although the <q 


. 0 


i or have not been . 


* for 14 years.” 


tat, 10 C. 3, c 48, it is enaQted, «That every perſon 
66 « 2575 ſhall buy or 3 any ſtolen jewel or jewels, or any ſtolen 
Id or ſilver, plate, watch, or watches, knowing the ſame to 
1 lave been ſtolen, ſhall in all cafes, where ſuch jewel or jewels, 
40 er gold or filyer plate, ſhall have been feloniouſly ſtolen, accome . 
nied with a burglary actually committed in the ſtealing the 
4 me; or ſhall have been feloniouſly taken by a robbery on the 
7 highway, ſhall be triable as well before the conviction of the 
— pal felon, in ſuch felony and burglary, or robbery, whether 
9 „EI ſhall be in or out of cuſtody as after 444 conviction: and if 
2 on ſo buying or receiving ſuch jewel or jewels, or gold 
late, ſhall be convicted thereof, he ſhall be adjudged | 
felony and be tranſported for the ſpace of 14 years," | 
| ps By ſtat. 22 G, 3. c. 58. f. it is enaQted, That in all eaſes n 
a 3 where any goods or chattels (except lead, iron, 373-4 | 
« per, braſs, bell-metal, and ſolder) ſhall haye been felonioully 
e taken or ſtolen, other the offence of the perſon or perſons ſo 
* taking or ſtealing the ſame, ſhall amount to grand larceny or 
« ſome greater offence, or to petit larceny only; (except where the 
6c perfon or perſons actually committing the felony ſhall have been 
« already convicted of grand larceny or of ſome greater offence ;) 
4 eyery perſon who ſhall buy or receive any ſuch goods and chat- 
te tels, knowing the ſame to have been ſo taken or ſtolen, ſhall be 
„ held and deemed guilty of and may be 23 for a miſde- 
4 meanor, and ſhall be puniſhed by fine priſonment, or whip- 
ping, as the court of quarter ſeſſions who are hereby em 
try ſuch offender, or as any other court, before which he, ſhe, 


elon or felons be not before convicted of the ſame fe 
2 11 * he, ſhe, or they, is or are ameſnable to juſtice & . 
tec not, any law or "ſtatute to the contrary notwithſtanding : and in 
& caſes cj Fe the felony actually committed ſhall amount td grand 
4 larceny or to ſome greater offence, and where the perſon or per. 
cc ſons actually committing ſuch felony ſhall not be before con- 
s victed, ſuch offender or offenders be exempted from being 
tc pyniſhed as acceſſary or acceſſaries, if ſuch e, felon or 
« felons ſhall be 9 convicted. | 


4 1 lb) Who. LE 


Sb two. or more are to be brought to juſtice for age 
and the fame f , they are conſidered in the light 

On of principals in the f 4 cee, as having actually and with 
own hands committed the Ber; or of . in the a 

nar hos » as haying been preſent, aiding, and abetti 

commi an of it, or of acceſſaries before'or after the f . f. 

— — cipals in the firſt and ſecond 3 or 


to "xm more rol N. 98 the courſe and order of proceeding againſt 


d een Wegner e have "Dore ite: 
C 3 known 


- 


' kills D., or 


Acceſary; 


the perſons preſent, aiding, and abetting, in no other light than as 
accefſaries at the fact, and-conſequently- not liable to be brought 


to trial till the principal offenders ſhould be convicted or out- 


| lawed. Foſter's Crown Law, 347. 


PE The ſole motive to this al ede ſeemeth to have been, that 


aiders and abettors preſent might be brought to their trials while 

the fact was recent and moſt capable of proof, though the actual 
immediate perpetrators ſhould not be then ameſnable: and this 
opinion is ſtrengthened by what is diſcloſed in many caſes to this 
point in the year-books wherein this matter came under conſider- 
V. 40 R. ationꝰ. The perſons who gave the mortal wound (for they were 
June all cafes of murder) were fled from juſtice, and only the perſons 
340. b. Preſent and abetting ameſnable; and probably in two other caſes + 
245. the fad might be ſo, though the reporters are ſilent as to that cir- 
46 3% cumſtance. For it is clear that the diſtinction between principals 


21 F. 4. was eſtabliſhed affect the life of the party upon a conviction, ſnce 
7 H. 2. All were at that time alike liable to ſuffer death, from the principal 
18.2, in the firſt degree, to the acceſſary in the loweſt, unleſs the privi- 
13H.7- lege of clergy, which in thoſe days was founded ſolely on the cle- 
88 rical ſunction or capacity of the delinquent, interpoſed. Fofter, 359 


But in the conſtruction of ſtatutes, which take away clergy, 


queſtion at preſent, whether principal or acceffary is a matter of 


extreme conſequence to the priſoner; it is liſe or death to him; 
and had a departure from the antient rule ſo far affected the pri- 
ſoner's life upon a conviction, it is likely the judges would ſtill 
have adhered to it, notwithſtanding the inconveniencies mentioned; 
till the legiſlature ſhould have thought proper to interpoſe and 
provide a remedy. Feſter, 359, 360. * 


. 2 N "x pg © 
Lord Chief 2. If the principal totally and ſubſtantially varieth from the 


th P. C. 617 terms oſ inſtigation, it being ſolicited to commit a felony of one 


hath this kind, he wilfully and knowingly committeth a felony of another, 


caſe: If 4. he will ſtand ſingle in that offence, and the perſon ſoliciting 


2281 will not be. involved in his guilt z for on his part it was no more 


C., and B. than a fruitleſs, ineffectual temptation. The fact cannot with 


_ by miſtake any propriety be ſaid to have been committed under the influ- 
eie ia Kk. ene of that temptation. Wo 1 bn we 
ing at C. But if the principal in ſubſtance complieth with the tempta» 
— 8 tion, varying only in circumſtance of time or place, or in the 
I. is noe. manner of execution; in theſe caſes the perſon ſoliciting to the 
gecefary to offence will, if abſent, be an acceſſary before the fact; if preſent, 
the 1 A | prigeipa} 3 for the ſubſtantial, the criminal part of the tempta- 
cauſe it aif. tion, be it advice, command, or hire, is complied with. A. com- 
er in the mandeth B. to murder C. by poiſon; B. doth it by a ſword or 
e e, de or by any other means. A. is acceſſary to this 
475. Sam. Murder, for the murder of C. was the object principally in his 
eres caſe, Contemplation, and that is effected. +, 


| Vpon this" So, Where the principal goeth beyond the terms of the ſoli⸗ 


paſſage in 


Hite, Mr. . Citation, if in the event the felony committed was a probable 


* ” 
* 4, 
- - 
a * 


Juſtice Foſ-. conſequence of what was ordered or adviſed, the perſon giv 


6 2 


known to the moſt ancient writers on our law, who conſidered 


and acceffaries of any kind did not at the time the preſent rule 


370-1. Vie Saunders's cale, 15 Vin. Ab. 5112. 8 


he, have been otherwiſe if they had all come thither with a ge- 
neral reſolution againſt all oppoſers. This oircumſtance, ſas 
Mr. Juſtice Fofer, I think, have ſhewn that the murder 
1 3 


een ee KE 


, : 


= 


_ "Accelſary, 8 


* 


duch orders or advice will be an accefſiry to that felony. A., up- that this is 0 


on ſome affront given by B., ordereth his ſervant to way-lay him merciful 


and give him a ſound beating; the ſervant doth ſo, and B. dieth dot, che, 
of this beating: A. is an acceſſary to this murder. . 

A. adviſeth B. to rob C.; he doth rob him, and in ſo doing, ink ha. 
either upon reſiſtance made, or to conceal the fact, or upon any Szunders 
other motive operating at the time of the robbery, killeth him ; cited in ſup- 


| : : | port of it, 
| A. is acceſſary to this murder. Ev 


Or, A. ſoliciteth B. to burn the houſe of C.; he doth it, and mant the rule 
the flames taking hold of the houſe of D., that likewiſe is burnt; in the lati- | 
A. is acceſſary to the burning of this latter houſe. \ _ oP. 
+ 'Pheſe-caſes are all governed by one and the ſame principle. It however 
The advice, ſolicitation, or orders in ſubſtance were purſued, and ſuggeſteth a 


were extremely flagitious on the part of 4. The events, though bent which 
-Zofibly falling our beyond his A intention, were in the or · 1 
dinary courſe of things the probable conſequences of what B. deration. 
did under the influence and at the inſtigation of A.: And, there- 2 
fore, in the juſtice of the law he is anſwerable for them. F an utter 


ter's Crown Law, 369-70. : the perſon 


of C.; A. therefore taketh upon him to deſcribe him by his ſtature, dreſs, age, complexion, &c. and 
acquainteth B. when and where he may probably be met with. g. is punctual at the time and place 3 
and D., a perſon (poſſibiy in the opinion of B.) anſwering the deſcription, unhappily cometh by, and is 
- murdered, upon a ſtrong belief on the part of B. that this is the man marked out for deſtruction. 
Here is a lamentable miſtake 3 but who is anſweraole for it? B. undoubtedly is; the malice on his 
part egredirur perſoram. And may not the ſame be ſaid on the part of A. The pit which be with a 
murderous intention dug for C., D. through his guilt, fell into and periſhed. For B., not knowing 


. , the perſon of C., had no other guide to lead him to his prey than the deſcription A. gave of him. B., 


in following this guide, fell into a miſtake, which it is great odds any man in his circumſtances might 
- have fallen into. I, therefore, as at preſent adviſed, conceive that A. was anſwerable for the conſequences 
of the flagitious orders he gave, ſince that conſequence appeareth in the ordinary courſe of things (© have 
been bighly probable. But the caſe of Saunders differeth widely from that I have put, and ſo doth ano» 
ther ſtated by Plowden. A. adviſeth B. to burn the houſe of C., which houſe B. well knoweth ; he 


- ſpareth the houſe of C., and burneth the houſe of D. A. is not acceſſary to this felony, The differ. * 


_ ence of the caſe, ſays Mr. J. Foſter, I conceive, lieth here: There was no miſtake on the part of the 
father in Saunders's caſe, or of the incendiary in the laſt caſe quoted, for which their adviſers could he 
any ways reſponſible. In the former, the father toad by and ſuffered the child to eat the poiſon pre- 
- pared for the mother ; in the latter, the incendiary wilfully and knowingly varied fam his orders, and 


. Iparing one houſe, deſtroyed the other. But in the caſe | have ſuppoſed, the aſſaſſin, not knowing the 


man marked out for deſtruction, was miſled by the directions A. gave him. I believe the following 
criteria will let the moſt inquiſitive reader into the grounds upon which the ſeveral cafes falling under 


this head will be found to turn, Did the principal commit the felony, he ſtandech charged with under 


the influence of the flagitious advice ; and was the event in the ordinary courſe of things a probable 
conſequence of that felony ? Or, did be, following the fuggeſtions of his own wicked heart, wilfully 
and knowingly commit u felony of another kind, or upon a different ſubje& ? Foſter's Crown Law, 


3. Three ſoldiers went together to rob an orchard, two got 'F 
upon a pear-tree, and the third ſtood at the gate with a drawn 


- ſword in his hand, The owner's ſon coming by, collared him at 
the gate, and aſked him what buſineſs he had there? and thereupon 


the ſoldier ſtabbed him, It was ruled by Halt to be murder in 
him, but that thoſe on the tree were innocent; they came to 


commit a ſmall inconfiderable treſpaſs, and the man was killed 


upon a ſudden affray without their knowledge. It would, faid 


bs - 


was 


n 
1 


— — 


/ 


8. c. 120. 


8 


Dit committed in proſecution of their original purpoſe, but that 


[.7 * | Al. 


not appearing to have been the caſe, thoſe on the tree were to be 


. confidered as mere treſpaſſers; their ce could not be con- 


nected with that of him who committed the murder; Anorymovs, 
Sarum Lent Aſſizes, 1697. Fler 333 
4. Four perſons, viz. Macdaniel, Zagen, and Salmon, 
were indicted as acceſſaries before the fact in robbety upon the 
ſtatutes 4 & 5 Ph. & M. . 4. and 3 4 & MH. c. ga and 


upon the trial « ſpecial verdict was found, which ſtated that be- 
fore the robbery all the priſonets, and one Blee, in order to pro- 


cure to themſelves the-rewards wow by act of parliament for ap- 
2 robbers on the highway, did meet and agree, that 
lee ſhould procure two perſons to commit a robbery on the high- 


way at Deptford, upon the perſon of the priſoner Salmon, and for 


that purpoſe Blee ſhould inform the perſons ſo to be procured 


that he would albſt them in a robbery of a different nature. In 
: 2 of this agreement, and with the privity of all the pri- 


ers, Blze engaged E. and X. to go with him to Deptford, in 


, order to ſteal linen, but did not at any time before the rob 


inform E. and X., or either of them, of the intended robbery. 
That in conſequence of the ſaid agreement, and with the privity 
of all the ptiſoners, Bler, E., and K. went to-Deptford, and there 
meeting Salmon, who was waiting for them, they aſſaulted and 


tobbed him. None of the priſoners had any converſation with 


E. and K. previous to the robbery, but Macdaniel, Eagen, and 
Berry faw and approved of them as perſons proper for the pur- 


- poſe of robbing the ſaid Salmon. One of the points made upon 


this caſe was, whether ſuppoſing that E. and XK. were guilty as 
principals in the robbery, the fats found would warrafit the 


Tourt in paſſing judgment upon the priſoners, or any of them, 


Salmon, one of the priſoners at the bar; and that the priſoners 


the indictment, which charged that at the general gaol- | 


delivery holden at Xaidfone in the county of Kent, on, &c, E. 


nnd K. were by due courſe of law convicted of a felony and rob- 


committed by them in the king's highway in the pariſh of 
BP. Deptford; in the county of 8 the perſon of 7. 


Macdanizl, Berry, Eagen, and Salmon, before the ſaid robbery did, 


in the pariſh of St. A. H. feloniouſly comfort, aid, aſſiſt, abet, 
dounſel, hire, and command the ſaid: and &. to commit the ſaid 


felony and robbery, 


As to Salmon, the judges, upon conſid eration of the ſpecial i 


0 in 


verdict, were unanimouſly of opinion, that he could not be guilty 
within the indictment ; for unleſs he had been party to the agree- 
ment, there could be no colour to involve him in the guilt of E. 
and L. On the other hand, if he did part with his money and 
of that „it could not be ſaid that 


in legal conſtruckion he was tobbed at all; ſince it is of the eſ- 
ſence of robbery aud larceny, that the s be taken againſt the 


will of the owner. For 
may make himſelf an acceflary after the fact, to a larceny of his 


own goods or to a rohbery on himſelf, by harbouring or conceal - 
F N | | 7.” 7, "9 


h it been holden that a man 


. F LTF Art 


* 


S's 


83245 4 


conſequence of it, be ſulicient to make them ztceffaries,” The gv. 
- ſtatutes 4 & 5 Pb. & M. and the 3&5 4 W.& M. were relied (c) A. - 
upon by the counſel for the priſoners; the words of the former, 9 | 


* 


. 
* 


prot ith 


cumitances 


never heard of 
on his own perſon. | a man may - 
be guilty of larceny in Realing bis own -goods, or of robbery in taking his on property from the per 


charge B. wi 
ſervant to carry to ſome diſtant place, diſgui 


As to the other priſoners, Macdaniel, Berry: and. Eagen, the judges (i) The 
were unanimouſly of opinion that, ſuppoling a robbery had been 90842 were 
committed (5) on Salmon, the facts found by the ſpecial verdict dt it aig, 


were ſufficient to charge them as acceſſaries in the manner they not fr 


were charged in the indictment. For the verdict found that every ”_ — 
circumſtance attending the fact, was ſettled and agreed upon by in der. 
the priſoners previous to the commiſſion of it, and in conſequence 4iR, that . 


#3 


* 


thereof, it was committed. As to the circumſtance that none of = wy 


the priſoners had any converſation with E. and K. previous to the nd goats - 
robbery, and that Bes true deſign was not known to E. and K., from Janos 
it appeareth manifeſtly, by the facts found, that it was part of the 2 6; 96 


original agreement, that the true deſign ſhould be concealed from amount to 


them, and that they were to be drawn to the E of action = robbery in 


under another pretence; this circumſtance, therefore, being part 1 


ol the original agreement, the priſoners could not avail themſelves off 


of it, if the agreement upon the whole, and what was done in 8 
4. 


which are deſcriptive of the offence are, * if any perſon ſhall ma- comm, 
liciouſly counſel, hire, or command,” the latter retaineth the no matter 


words, counſel, hire, or command, and addeth others, © ſhall 2 p . : 
corafort, aid, abet, or aſſiſt;: from which it was concluded on their n furn. 


part, that without a_perſonal immediate communication of coun- ethbiawich 


Fas, intentions, and views, from the ſuppoſed. acceſſaries to the 1 
rincipals, there can be no acceſſary before the fact. But the pn; ue 
dges were of opinion, that whoever procureth a felony to be ſervant pes 

committed, though it be by the intervention of a third perſon, is eight 's 


an acceſſary. before the fact, and within theſe ſtatutes. For what „em . 


is there in the notion of commanding, hiring, counſelling, aiding 2 — *. 


or abetting, which may not be affected by the intervention of a . l 


third perſon, without any direct immediate connection detween no 4, who 
the firſt mover and the actor (c)? | | . 2 


mqver or contriver of the murder, an acceſſary before the fat? It would be a reproach to the juſtice 


of rhe kingdom to ſuppoſe he is not. Foltery, 125. 

It is a principle in law, which can never be controverted, that . 
he who procureth a felony to be done, is a felon. If preſent, he is 
a principal; if abſent, an acceſſary before the fact. hy 


Ihe beſt writers of the crown law agree, that perſons, "I 
or eren conſenting before hand, are acceſſaries before the fat. > 
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mare, it ap- 


ede 
mare by an 
handker- 


eleven 


thought the 


Feta the 


words of the ſtatute are to 


” 
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was made, that petial ſtatutes are to be 
great ſtrictneſs, and that the words, procure or 


To an objection which 
conſtrued with 
conſent, are not to be found in either of the ſtatutes upon which - 
the inditment was formed; it was anſwered by the court, that 
the principle is true, that in ecutions on penal ſtatutes, the 

purſued. But it is equally true, 
that we are not to be governed by the ſound, but by the wells 
Enown true legal import of the words. Some of the words made 
uſe of in the indictment, and in one or other of the ſtatutes upon 


de 


with force, feloniouſly did begin to demoliſh and pull down a 


defendant did not with force begin to demoliſh or pull down, or 


et privilegii clericalis, to be conſtrued literally and ſtrictly ; now thi 

man did not actually aſſiſt, but only encouraged by expreſſions to 
ncite, That aiding and aſſiſting ought to be 4299 found, 

Abetting is only encouraging; it may be innocent, for it may be 

het | i 4 2 ; wi out 


i Actellar g. 23 
| without effect; aiding, indeed, cannot be innocent, but abetting way from 
may. But the abetting found, was confined to ſhouting, and uſing 0 
expreſſions to incite the perſons ſo to do; that is, to ſhout, for ſhout- n f 
ing is the laſt antecedent. Lord Mansfield, in delivering the opi- diffaeat* + | 
nion of the court, ſtated the queſtion to be, whether perſons 3 
preſent, aiding, and abetting the others unknown, iu beginning to caſe, Glou- 
' demoliſh and pull down the dwelling houſe-(who are called prin- pp 09255998 , 
cipals in the ſecond degree) were within the ſtatute ? Which the c 79% 
court were all of opinion they were, and then the queſtion was, Lord Mans- 
whether the fact of aiding and aſſiſting was at all found by the field. _ | 
verdict as it was worded, the words of it going no farther than he bade 
encouraging and abetting ? And the court were all of opinion that reported in 
the verdict was ſufficient to make him a principal in the ſecond 8 
3 Aiding is an equivocal term, but abetting 1 * bd owe 
the detendant a principal. Rex. v. Royce, 7G. 3. his differing 
Burr, 2073. oe 7. Boe with the other judges. 
6. In an indictment againſt one for murder, ſeveral others were To render a 
charged with being preſent, aiding, and abetting, the jury found a Prion a 
ſpecial verdict, ſtating the whole circumſtances of he caſe, and * 
concluded with finding that the deceaſed received a blow on the degree, l. 
head from one of the priſoners with a large wooden ſtick, (but from Put we pre- 
which of them they the jurors were ignorant,) and that the blow — | 
was the cauſe of his dich, As none of the priſoners could be tion, other- 
conſidered as principals in the ſecond degree, the jury not having gin de 
found who it was that gave the blow, it was inſiſted for the pri- 3 | 
ſoners that the verdict was defective in not ſtating them to have cellary be- 
been preſent, aiding, and abetting. To which it was anſwered, that —— — 
thoſe technical words were not neceſſary in a ſpecial verdict as b 
they are in an indictment, and that enough was found for the court cial caſes, 
to imply either, 1ſt. an actual, or 2dly a conſtructive preſence, and un n 


and 


that an actual preſence was not neceflary. The court after con- political zur 
ſideration were all of opinion that the verdict was ubſtantially tice, cht 
deſective. As to the firit point, in fo penal a caſe as this, where the —— 
preſence was of the effence of the crime, the court would not public ne. 
reſume it. It is true that technical words are not neceſſary to / - 
uſed in a ſpecial verdict; it is not _— ſay that the s 


aſſiſting, it 
maintains / 


the ipdi d ment, and judgment ſhall be given againſt them all; for its only a cixcumſtantial variance; 0 


7 . 2784, 2 


Wheie the law requires the preſence of an lice at the Ala & theft; in order 
render him a principal, it doth not require a ſtrict, a0 j ate preſence, ſuch a b as 
mike him an eye or ear witneſs of what paſſeth. Several perſons ſet out „ or in ſmall 
p 'rties, upon one common deſign, be it murder or other felony, or for any other purpoſe unlawful in 
aielf, and each taketh the part aſſigued to him; ſome to commit the fact, others to watch at 
. proper diftances and ſtations, to preſent a ſurpriſe, or to favour, if need be, the eſcape of thoſe who are 
more immediately engaged. They are all, provided the fact be committed, in the eye of the law pre» 


dent at it ; for it was made a common cauſe with them, each man operated in- bis ftation at one and 


the fame inſtant towards the ſame common end, and the part ench man took tended to give counte- 
nance, encouragement, and protection to the whole gang, and to enſute the ſucceſs of their common 
. Entuxprile. . Foſter, 349, 350 | 


- In February. 7. A priſoner was indicted on the ſtat. 3 V. & M. c. 9. $44 
Seflions and 5 A. c. 3 (5. as an acceſſary after the fact, in receiving a 
- prifoner-was quantity of flour knowing it to have been ſtolen. It r In 
indifted as one of the principals had been convicted of the felony on the 


— evidence of another who was concerned in it. At the trial the 


fat, in pro- record of the principals conviction was produced, but on the au- 
<onng one thority of Macdaniel's caſe, the court permitted the priſoner to 
—_ aan controvert the propriety of that conviction by viva voce teſtimony, 


haifpenny. and it appearing that the proſecutor had intruſted the principal 
Phe record felon with the flour, in ſuch a way as to make the converſion of it 


— = a breach of truſt only, and not a felony, the priſoner was acquitted. 
produced, , Smith's (Caſe, Old Barley, December 1783. Leach's Crown Caſes 
| _ * 237. | | : "x ty * | 3 
Mr. Joſt. Gould, upon the authority-of Foſter, that the record of the conviction of the principal was 
not conclifive evidence of the felony againſt the acceſſary, and that he has a right to controvert the 
iecy of ſuch conviRtion ; for a record is only conchufive evidence againſt thoſe who are parties to 
/- "But he gave no poſitive opinion on the point. Ptoſfſer's caſe, Leach's Crown Caſes, 237. (n. a.) 
Mr. Juit. Fotter, in his Di.courſe (365.), on this ſubjeR, ſays, When the 2 is brought to bis 
trial after the conviction of the principal, it is not neceſſary to enter into a detail of the evidence on 
_ wvhich-the conviction was founded. Nor doth the indictment aver that the principal was in fact guilty. 
At is ſufficient if it reciteth with proper certainty the record of the conviction. This is evidence 
againſt the acceſſary ſufficient to put him upon his defence; for it is founded upon a legal preſumption, 
that every thing in the former ings was rightly and properly tranſacted; but a preſumption of 
this kind muſt give way to facts manifeſtly and clearly proved; as againft the acceſſary the conviction 
of the pr ncipal will got be concluſive; it is, as to bim, res inter alias acta. And, therefore, if it 
Hall come out in evidence upon trial of 
the offence of which the principal was convicted did not argount to felony in him, or not to that ſpe. 
' cies of felony with which he was charged, the acceſſary may avail himſelf of this, and ought to be ac- 
quitted ; this was the caſe of Macdaniel and others. The princi were convicted of the robbery, 
deing totally ignorant of the conſpiracy mentioned in the report of that caſe, took no advantage of it, 
and were convicted upon full legal evidence; but when the whole ſcene of villainy came to be diſcloſed 
upon the trial of thofe miſcreants, they were diſcharged from that indictment upon this Gngle objec- 
tion, that the offence of the principals did not in the eye of the law amount to robbery.— 4. is in- 
diet: d for ſtealing a quantity of live fiſh, the property of B. A. 3 guilty upon his arraignment, 
is immediately burnt in the hand, and diſcharged. At the next ns C. is indicted as an acceſſary to 
i in this felony, after the fact, as the receiver knowingly. A. is produced as a witneſs againſt him, 
and in che courſe of his evidence proveth that the fiſh were taken in a river of which B. had the ſole and 
ſepa ade fiſhery, or in a large pond upon the waſte of B. Might not C., if be bad been fo adviſed, 
| have infifted, that the filh being at their natural liberty, B. had no fixed property in them; and that, 
conſequently, the taking them in that tate could amount to no more than a bare treſpaſs? Undoubtedly 
he might . Foſter, 360. * N 
Hale, it is true, doth in his Summary ſay, that taking fiſh in a trunk, net, or pond, is felony ; 
but in the work he intended for publication-he is-expreſs that larceny cannot be commirted of fiſh ina 
river or pond. If,“ ſaith he afterwards in the ſame page, in a trunk or net, larceny may be com- 
mitted of them.” See to this point Owen, 20., and.g G. 1. c.22., which makes it felony under ſome 
ſpecial circumſtances to ſteal iſh in a pond. Foſter, 366.; n. refers to 1 Hale H. P. C. $14. 
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the acceſſary, as it ſometimes hath, and frequendy may, that 


— ASS co 


au- 


er ikke et 


(o) mn what Cafes. Winans. 


1 Gfiveral were indicted upon the Rat. 8 Ez. c. 4. for privately With regard 


ſtealing a bank note from the perſon of J. T. and in evi- RE 


dence, it appeared, that the note was loſt during a druken ſcuffle ted by as. 


at a tavern, and that it was impoſſible to aſcertain which, if any, of tutes which 
the priſoners had ſtolen the note. But the ſtatute upon whi : 

this indictment was founded, takes away the benefit of cl * rg 
from thoſe who ſhall be found guilty of privately ſtealing from the ſhall be 


on; and as it is totally ſilent reſpecking aiders and abettors, it £19 in 


| muſt be conſtracd to extend only to principals in the firſt degree. ner and un- 


It follows therefore, that the hand alone which takes the property der ſuch 


enn be guilty of the offence, and as it was uncertain which of the dcn. 


priſoners took the note, it was impoſfible to find any of them are — 


; Na! of the capital charge. Inmys caſe, 0. B. April 1731. Loa ro 


% Crown Caſes, 7. | ee 

mention of aiders and abettors, or any words which manifeſtly extend to them, whether mere aiders 
and ubettors, ſhall likewiſe in the conſtruction of ſuch ſtatutes, be ouſted, is a point which deſervetk 
great configeration. And the queſtion will not turn barely upon any general rules of law touching 
aiders and abettors, but upon the ſpecial penning of the ſeveral ſtatutes, and the rules of lav which enter 
into the conſtruction of them. Foſter, 455, . *** 
At the Old Bailey, in September 1787, H. S. was tried on the ſtat. 5 Elis. c. 4, for privately ſteal» 
ing a badge called a George from the perſon of bis Grate the Duke of Beaufort. The property was 


found upon the priſoner ; but it appeared that he had an accomplice, and it was uncertain which of 


them had talen it, The court informed the jury; that the conſtruction of this act had always been, 
that che hand alone which takes the goods is guilty of the private fteazing. And the priſoner was accord- 
iogly r of the capital part of the charge. Sterne's caſe, Leach's Crown Caſes, 8. (n. a.) \ 

In caſes of larceny, clam et ſecrete a perſona, upon the Rat. 8 Elia. the perſon who actual y doeth the 


hand to take off che booty, this ſort of theft ſeldom ſucceedeth. For, ſaith Hale, "this ature 


fict is ouſted, not he who ts preſent, aiding, and aberting, though without ſome accomplice TR 
ſhall be 
taken literally. Foſter, 356. | | 3 


A. was indicted for privately ſtealing from the perſon of Sir 
G. P. one filk handkerchief value 124. and E. for feloniouſly re- 
ceiving the ſame, knowing it to be ſtolen. A. was found guilty to 
the value of 10d. and ordered to be tranſported for 7 years. E. 
was likewiſe convicted of receiving the goods knowing them to be 
ſtolen, but judgment reſpited as to him, upon 'a doubt, whether 
ſentence. of tranſportation for 14 years can be given againſt him 
upon the ſtat. of 4 G. 1. c. 11., in regard that the principal felon 
was found guilty of petit larceny only. And the judges were 
afterwards-of opinion und voce, that no judgment could be given 
againſt E. For though the ſtatute 4 G. f. c. 11. is expreſs, that 
perſons convicted of. buying or receiving ſtolen goods, knowing 
them to be ſtolen, ſhall be tranſported for 14 years, yet ſtill it 


' muſt mean perſons legally convicted; perſons convicted as acceſ- 


faries after the fact, under the ſtatutes of 3 & 4 VM. cg. and 


| 1 c. 31. But E. ought to have been acquitted, the principal 


ing convicted of petit larceny only, and indeed the indictment 


| againſt A. being for 32 larceny, E. ought not to have been put 


upon his trial; for that act which made regeivers of ſtolen goods 

knowingly acceſſaries to. the felony, muſt be underſtood to make 
them acceſſaries in ſuch caſes only, where by law an acceſſary may 
W . at: be z 


. 
, 
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(50 39 Elis. 
S 
| G6) 1 A. the term counſellors, aiders, and abettors, or barely aiders and 


'_ - _ deſcriptive of the ſame offence, one may ſafely conclude 


92 Nu, bez and there can be no to petit larceny (a). Abraham 
» Buanrscaſe, O. B. May 1749. ; Fofter's Crown Law, 73. 


22 6. b 


7 Pay of ante letter (A), pl. 5. 6 | Fen | 
; rp Got 3. In an indictment on the ſtatute 11 G. 1; c. 21% which en- 


plains the ſtatute 4 G. 1. c. 12. Which enacts that if any owner, 

captain, maſter, or other officer belonging to any ſhip, ſhall wil- 

fully caft away, burn, or otherwiſe deſtroy the ſhip, c. he ſhall 

ſüuffer death without clergy, one T. P. was charged as an acceſſary 

before the fact, for counſelling, adviſing, Sc. others to burn 

_ and deſtroy a certain ſhip. The jury found ſpecially that the de- 

fendant, before the felony was committed, did ſtir up, counſel, &c. 

* but that he was neither owner, maſter, captain, or mariner, of 

the ſaid ſhip, and the court were of opinion that he was not an 

. offender within the act. Pow's caſe, O. B. February 1754. 
Teach Crown Caſes, 41. 5 * 


1Viner 1 17. | IE . 7 (D) Before, or after . j | 
(x) EE. COME ſtatutes (1) make uſe of the word acceſſaries, ſingly, 
3 ud without any other words deſcriptive of the offence. Others (2) 
42 23 H.. have the words abetment, procurement, helping, maintaining, 


c. 1. . 3. and counſelling ; or (3) aiders, abettors, procurors, and coun- 


7 


Si kae. ſellors. One (4)defcribeth the offence by the words command, 


* py counſel, or hire; another (5) calleth the offenders procurers, or 


P. & M. acceſſaries. One, (6) having made uſe of the words comfort, aid, 
abet, aſſiſt, counſel, hire, or command, immediately afterwards, in 
< 9. f. 2. deſcribing the ſame offence in another caſe, ufeth the words 

* counſel, Fire; ot command only. One ſtatute (7) calleth them 


& 4. 
&M. counſellors and contrivors of felonies, and many others make uſe of 


a. ©g- abettors. From theſe different modes of expreſſion, all yay 

at in 

the conſtruction of ſtatutes, which ouſt clergy in the caſe of par- 

© ficipes criminis ; we are not to be governed by the bare ſound, but 

by the true legal import of the words ; and alſo, that every perſon 

who cometh within the deſcription of theſe: ſtatutes, various as 

they are in point of expreſſion, is, in the judgment of the legiſla- 

ture, an acceſſary before the fact, unleſs he is preſent at the fact, 

and in that cafe he is undoubtedly a principal. Fofter's Crown 
Law, 130. 2 | | * 


We. (G) Arraigument of Acceſſaries. In what Caſes, 
Theoffence' 1. NM oO verdict can paſs againſt the acceſſary till the truth of the 


ON _ ſingle fact, that the felony charged upon the principal hath 


different from been committed by him, ſhall have been legally eſtabliſhed either 


} 


4 that of the by the conviction of the principal, if he continueth ameſnable to 


5 juſtice, or by judgment of outlawry if he abſcondeth or fleeth; 


| judgment unleſs the acceſſary chooſeth to wave the benefit of the law, and 


ade con- to ſubmit to a trial. Foſter's Crown Law, 343. 
it, and cannot ſubſiſt without it ; and in conſequence of this connection, ny Alan, wo. 


Principal offender, ſhe could be found guilty upon the indictment 


inquire firft of the principal; and if they are ſatisfied of his guilt, then of the acteffary ; but that if the 
2 ve plain and univerſally acknowledged, and 


proof vr illuſtration; Foſter s Crown Law, 360. 
But notwithſtanding the conneQion between principals and 


be is nada code guilty 


2. Ned be indicted as accefſary to two or monte 


jury find him acceſſary to one, it is a good verdict, and jud 


may paſs upon him. "And therefore, the court in their diſcretion, 


may arzaign him as acceflary to ſuch of the principals who are con- 
victed, and if he be found guilty as acceflary to them, or any of 
them, judgment ſhall paſs upon him: But on the other hand, if 
he be acquitted, that acquittal will not diſcharge him as acceſſary 


to the others, and when they come in, and are convicted and at- 


tainted, or if judgment of outlawry paſſeth againſt them, he ma 


arraigned de nu as accefſary likewiſe to them; althou 
(according to Hale) it be the ſafer courſe to reſpite the arraigu- 


Law, * 2 | | 

3. acceſſary may be brought to juſtice, notwithſtanding 
the principal hath been admitted to clergy, or obtained a pardon 
afte viction and before attainder; aud very properly ; for in 
the ſcale of ſound ſenſe and ſubſtantial juſtice, the only queſtions. 


ment of the acceflary till all appear or are outlawed. Fofer's Crown . 


Vide 1 Ann. 
Sell. 2. c. 9. 


in which acceſſaries can have any concern in common with the 
pres are, whether the felony was committed, and committed 


principal. The facts, the conviction of the principal 


hath eſtabliſhed with certainty, at leaſt ſufficient to put the ac- 
ceſſary to his anſwer, and therefore in what manner the principal 
may have been treated after his conviction ſeemeth to be'a mats 
ter perfectly foreign to the queſtion, whether or when the ac- 
ceſſary ſhall be brought — * ial; whatever notions of con- 
gruity and proportion in point of puniſhment founded in the con- 
nection between them may have been formerly entertained. F 
ter's Crown Law, 364. : 


4. If the principal and acceſſary are joined in one indictment, Th 


and tried together, which ſeems the moſt eligible courſe where both 
are ameſnable, there is no room to doubt whether the acceſſary 
may not enter into the full defence of the principal, and avail 


himſelf. of every matter of fact, and every point of law, tending: 


to his acquittal ; for the acceſſary in this caſe is to be conſidered 
as particeps in lite, and this ſort of defence neceſſarily and directly 
tendeth to his own acquittal. Foſter's Crown Law, 365. 


8. A caſe was reſerved for the opinion of the judges, whether, | 


where the evidence clearly proved one who had been arraigned 


as an acceſſary in murder before the fact, guilty (if at all) as a, 


_ 1 


\ 


5 im neceffiry before che fact? but they were unanimouſiy of 
Me opinion that the could not, and ſhe was accordingly diſcharged 
from it. Wizifyed Gordon's Cafe, Spring Auer 1789. Leuch: 
Crown Cafes, 41 2. | e 


Jo 


* 


” * . 


re 1. FF 4. de indifted 2s principal, and acquitted, be ſhall not be 
the law, the |. indicted as accefſary before; and if he be, he may plead 


the principal his former acquittal in bar, for it is in ſubſtance the ſame offence, 
and acceſ- Hl H. P. C. 626,, cites Stamf. P. C. lib. 2. c. 36. fo. 10 „ . 
1 2 E. 3. Corus. 190. & 282. ; but ſays the ancient law was 


5 2 P. C. lib. 2. c. 36. 
We And ſo it i if he be indicted as acceffary before, — * 


ted, yet for the ſame reaſon he may be indicted as acceffary 

\ Hale H. P. C. abi ſupra. RY” I” W 
4. In caſe the principal be erroneouſly attainted, and the ac- 
8 thereupon brought to trial, convicted, and attainted z 
and the attainder of the principal be afterwards reverſed for error, 
this reverſeth the attainder of the acceffary. It hath been holden 
that the aeceſſary cannot take advantage of the error by wy of 
he cannot aver againſt the record of the attainder whilft it 
ndeth unreverſed : but Brooke, perhaps the moſt judicious of 
all the abridgers, after citing the cafe, addeth Judes tamen debet 
- Were diſcretronem & equitatem. The acceſſary ought to have had 
a reaſonable time to procure, if poſſible, a reverſal of the attain» 
der ; as, where a prifoner pleadeth a charter pardon, which upon 
inſpection appeareth not to reach his caſe, the court, prefuming 
that the crown intended an effectual pardon, will give him a 

reaſonable time to obtain one, Fifer's Crown Law, 366. 
5. How far the accefſary can avail himſelf in point of fact, by 
ſhewing that the principal was totally innocent, is a queſtion of 
difficulty, and ſhould be handled with great caution ; becauſe 


facts, for the moſt part, depend upon the credit of witneſſes, and 
when the ftrength and hinge of a cauſe happeneth to be diſcloſed, 


- as it may be by one trial, daily experience convinceth, that wit. 
nefſes for very bad es may be too eafily procured. But if 
it ſhall yg 9 in the courſe of the acceffary's trial, that 

in point of prineipal was innocent, common juſtice 

ſeemeth to require that the acceffary ſhould be acquitted, A. is 

convicted upon circumſtantial evidence, ſtrong as that fort of evi. 
. fence can be, of the murder of B.; C. is afterwards indicted ag 
28 10 | acceſſary 
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 gccefſary to this murder; and it cometh out upon the trial 
by — * evidence, that B. is ſtill living; is C. to be con- 
victed or acquittad? The caſe is too plain to admit of à doubt. 
Or, ſuppoſe B. to have been in fact murdered, and that it ſhould 
come out in evidence, to the ſatisfaction of the court and jury, 
that the witneſſes 1 A. were miſtaken in his perſon; if the 
court and jury are ſatisfied upon this evidence that A. was inno- 
cent, natural juſtice and common ſenſe will ſuggeſt what is to be | 
done in the of C. Fofter, 366-7-8. | Prat ls gh 
6. In caſes not with any ſtatute, an accomplice who fully and 8. c. 
diſcloſes the joint guilt of himſelf and of his companions, 22 | 
and truly anſwers all Legere that are put to him, and is ad- cafes, 510. 
mitted by juſtices of the peace as a witneſs againſt his compa» - 
nions, and who when called upon does give evidence accordingly, 
and appears under all the circumſtances of the cafe to have acted 
a fair and ingenuous part, and to have made a full and true in- 
formation, ought not to be cuted for his on guilt fo diſ- 
cloſed by him, nor perhaps for any other offence of the fame kind 
which he may accidentally and without any bad defign have 
omitted in his confeſſion. But he cannot by law plead this in 
bar to any inditment againſt him, nor avail himſelf of it upon 
his trial; for it is merely an equitable claim to the mercy of the | 
© crown, from the magiſtrate's expreſs or implied promiſe of an in- — 
demnity upon certim conditions that have been performed. It 
Ry ORIEL NOW by way of application to pat off 
the trial, in order to give the priſoner time to apply elſe where. 
Rex'v. Rudd, Tria. 15 G. 3. Cowp. 331. 4 


For more of Acceſſary, ſee other proper titles. 
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(A) What Accord ſhall be a Bar to Actions. es. 


1. JF Ndebitatic aff for 151, the defendant pleaded that he; But it ſeems 
* plaintiff a promiſſory note for 50. in fatisfaCtion, and u this 
tint. * received it in ſatisfaction. After judgment geg bern 
for the plaintiff, and error brought, it was inſiſted that the denied to be 
plea was ill, it appearing chat the note for 5̃ l. could not be u ſa- ne, uren 
tiofaction for 151. And of that opinion was the court; and it chat wberg 
was ſaid, that as the plaintiff had a good cauſe of action, it could the party 


only be extinguiſhed r 


/ 
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be lockes not the plaintiff s agreement alone that is ſufficient, But it miſt 
wpon appear to the court to be a reafonable ſatisfaction, or at leaſt 


ba the contrary muſt not appear. Cumber v. Mane, Trin. 5 G. 1. 
nen. V Str. a6. | So 97k? 040 ho 2 
what is ſaid by counſel in argvendo, and by Buller, J. in the caſe of Heathcote v. Cvocſhank, Trin. 
27G. 3. 2 Term Rep. B. R. 24. where the caſe of Hardcaſtle v. Howard, Hil. 26G. B. R. is cited 
as over-ruling that of Cumber and Wage. PR | 


e . In debt the plaititiff declared upon a writing between bim 


$Mo4-292-» and the defendant, containing an agreement for the transfer of 


pole ta Kt ſtock. The defendant pleaded, a feoffment in ſatisfaction. But 
cauſe it was agreed. on all hands that the plea was bad. Shelburne v. 


„L be Stapleton, Mich, 11 G. Str. 615. ; 


Houle of Lords, and the judgment in the King's Bench reverſed, but tn another point.. 


3. To an action of debt upon a bond, the defendant pleaded 

accord and ſatisfaction, vis. that he releaſed to the plaintiff all 

his equity of redemption of certain tenements in ſatisfaction of 

all bonds wherein he was bound to the plaintiff ; and upon de- 

murrer judgment was given for the plaintiff, becauſe a releaſe of 

an equity of redemption is nothing at all in the eye of the law. 

Preſton v. Chriſtmas, Haft. 32 G. 2. 2 Wil. 8666. 

4. If a man brings an 00 for goods fold, and two days after 

' bringing. it he receives the money, Lord Mansfield,” C. J. ſaid, 

he ſhould have no doubt, if this appeared at the trial, that he 

ſhould not recover. Vide in Bird v. Randall, Mich; 3 G. 3. 
Black|t. 389. vey ip ke RIA Fs 

: F. To an action upon a promiſſory note, and for money, had 

and received, the defendant pleaded that he, being indebted to 

tte plaintiff and ſeveral other perſons; and unable to pay and fa- 


tisfy te full amount of thoſe . debts, it was agreed between the 


* plaintiff, thoſe other creditors, and the defendant, that they, tha 
plaintiff and the other creditors, ſhould and would: accept the 
payment of 5s. 6d. in the pound on the amount of their re- 
ſpective debts, ſuch payment to be made within a reaſonable time, 
in full ſatisfaction and diſcharge of ſuch their debts; and averred, 
that within a reaſonable time next after the making the, ſaid 

ee he the ſaid defendant tendered and offered to pay to 
the plaintiff a certain ſum; being ſo much as amounted to 55. 6d. 
in the pound, which-the-plaintiff refuſed to accept. And upon 
demurrer the court determined the plea ro be bad, and the pro- 
miſe of the · plaintiff to be nudum pactum from its creation. Here 
the debt was 20 l, and a promiſe by the plaintiff to take 5 /. only, 
which is in effect a promiſe to give the defendant 15/ for a 
promiſe to forgive is fimilar to a promiſe to give; but ſuch a pro- 
miſe is a nudum pactum for want of a conſideration, and there- 
fore is not binding unleſs it be executed. A tender is not in all 


caſes equivalent to payment; for if a tender be pleaded in bar of 


a promiſe, it is not taken as a payment, but as a bar to the action; 


and as the agreement was not followed up by an actual accept- 


ance, it was not obligatory. And per Buller, J. If the fact had 


been, that by this agreement the debt had been n | 
e N 6 - 2 


| * 


4 , b * a . 0 * . 
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kund provided tor the 1 all the creditors bounds 


forbear, it might haye been a plea ; but the reverſe appears 
by the plea. Heathcote and o v. Crookfhanks, Trin. 27 G. 3. 
2 Term Rep. B. R. 24 * | - 1 w 4 
6. To treſpaſs for breaking and entering the plaintiff's cloſe, 
, the defendant 7 that in Zafter term, c. the plaintiff de- 
= 12 clared againſt | 


defendant in that cauſe for the ſeveral treſpaſſ 
of ſuppoſed to have been done by the defendant, and that aft 
it Wards, and before plea pleaded, to wit, on, Sc. it was agreed 
between them that the defendant was to pay 1 J. Is. on account 


of the barley and fields in diſpute, and the plaintiff was to pay 
the charges of the law then lately commenced between them; 


bk and further, it was ſtrictly agreed between the ſaid parties, that 
4 whatſoever diſputes, or any thing whatſoever that HE was, or 
* had been, or might be in being, touching ſuits or actions in law 
of whatſoeyer, to the day of the date of the ſaid agreement, to ceaſe 
* and terminate for ever; and the ſaid parties did further agree to 
1 bind themſelves in the ſum of 100/. whoever of the ſaid parties ; 
N dat would commence an action in law, or ſuits, or any trouble 
X whatſoever in reſpect to any thing in being to the then preſent 
+ day: With an averment that the ſaid action in the ſaid agreement, 8 
J and the then preſent action were the ſame, The plaintiff de- 
8 murred, and had judgment, becauſe no ſatisfaction was ſhewn, 
. and a plea of accord without ſatisfaction cannot be ſupported, 
James v. David, Hil, 33 G. 3. 5 Term Rep. B. R. 141. : 
4 7. In afſumpſit for goods ſold and delivered, the, defendant 
0 pleaded that he being the payee of a promiſſory note before the 
of time for payment thereof, for and on account of the plaintiff's 
8 demand, indorſed the ſaid note, and delivered it to the plaintiff, 
1 and that the ſaid plaintiff accepted and received the ſaid note for 
70 and on account of the ſum due to him. The 2 demurred 
5 generally, but the court were of opinion that the plea was 
& * Kearſlale and another v. Morgan, Hil. 34 G. 3. 5 Term 
d, B. R. 5 13. f 1 | 5 f 4 
id 7 3 8 7 
7 (C) The Form and Manner of Pleading. zVinerr32, 
mn We | 3 
1. EBT on bond; the defendant after oyer, by which it ap- 1f a man 
i | D peared that he and two other . to pay = 2 
ney at a future day, pleaded payment at the day by the two oe 
P obligors, and an acceptance by the plaintiff in ſatisfaction; the another 
* plaintiff, proteſting that the two other obligors did not pay, replies, ue 
* that he did not receive in ſatisfaction modo et forma, and upon count, e 
1 iſſue a verdict was found for the plaintiff. It was moved, that a be pays me 
4 repleader might be awarded, for that this is an immaterial iſſue, — bs 
58 the payment, and not the receipt, being proper to be put in iſſue, ir «> which 
— and that the action againſt the defendant was gquatenus upon a I vill; and 
4 ſingle bond, and then this payment will amount to no more than — cf 
"i a payment by a ſtranger. Bur the court ſaid, that although pay- Ftisfackion 
4 ment by a ſtranger be not a legal diſcharge, yet acceptance in of the bea, 
Vor- I. 8 ſatis faction 


"Account. 
fatiefaftion is. There are two -requilites to work a diſcharge 4 


1, Payment; 2d. Acceptance; and a traverſe of the acceptance 
oe 9 * 8 dental of payment. There can be no pay- 1 
_ . diſchargeof ment in ſatisſaction without an acceptance in ſatisfaction 3 and if fig 
3 — the plaintiff ſays that he did not accept in ſatisfaction, the con- „ 
| fore in ſuch Tequence is, that it was not paid in en: and judgment was 51 
caſes the ; for the plaintiff. | Hawkſbaw V. Rawlings, Hil, 3 G. 1. Str. 23.2 de 
5 5 | ane 3 


acceptance | | 
the clearer iiſue. Per Parker, C. J. Str. 24. 


2̃. In an action upon a promiſſory note, the defendant pleaded 
the delivery of 20 hogſheads of claret in ſatisfaction, and which 
ipſe præd the defendant (inſtead of the plaintiff) accepted in ſa- 
tisfaftion, On a general demurrer it was objected, that the 15 
averring the delivery was not ſufficient without 2 the plain- 


tiff's acceptance, which was wanting in this caſe, the defend - in 
ant's name being put inſtead of the plaintiff s; and judgment for cat 
the plaintiff, Paine v. Maſters, Mich. 10 G. 1. Str. 53. the 
23. To an action of debt upon a bond, the defendant pleaded the 
accord and ſatis faction, viz. that he releaſed to plaintiff all his evi 
N equity of redemption of certain tenements in ſatisfaction of 3h 
6 + all bonds wherein he was bound to the plaintiff, And upon de- - a 
6 Rep.43- murrer judgment was given for the plaintiff; becauſe this being tru 
Sa fc.“ debt upon an obligation without any condition appearing upon abl 
— the record, ſatis faction muſt be pleaded. to be by deed; for i 
wherever a debt is created by deed, it cannot be diſcharged but 
by matter of as high a nature, and not by an accord or matter in to 
| pais, Preflon v. Chriſtmas, Eaft. 32 G. 2. 2 Will. 86. ( 
I 4 For more of Accord in general, fee other proper titles. 
— —— 2 N 


a1 Account. 


Wenge. (K. 2) Joint Bailiffs. Charged or diſcharged, How: 
93 4 And Fleadings. Hi 


f I JOINT factors or co-bailiffs are like co-obligors, and are an- 
:  J ſwerable'for one another for the whole, Pr if none were 
anſwerable but the factor who embezzles the effects, it would be 
the ſame as if that one were only entruſted; therefote a plea be- 
fore auditors that the defendant was joint bailiff with A., and | 
mat with the conſent of the plaintiff he delivered over to A. all | 
me effects, is bad; becauſe by making them joint: bailiffs * 3. 
e ee 88 
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5 Artount. 1 oF h - 35 
ntiff gave ſuch conſent originally, and conſent is nothing un«. 

eſs the Ir. had diſcharged him of the account. Every con- 
men 


ſign to two factors jointly imports a conſent by the confignor 
for them to/ truſt one another, but both are anfwerable and ac- 


countable for the whole; they have a right by the contract to 


deliver over to one another. £ Godfrey, v. Saunders, £oft. 10 G. 3» 
3 Wilſe ga. eee | c 


u) What Pleas ſhall be in Bar of the Account. Wings 


1. Er in caſe of à releaſe or plete computavit, if the 

party is once chargeable and accountable; he cannot plead 
in bar, but muſt plead before auditors. Theſe exceptions are be- 
cauſe a releaſe, and having fully accounted, are total extinctions of 
the right of action, which the court is to judge of; and even in 
thoſe caſes they muſt be pleaded ſpecially, and cannot be given in 
. on ne unques receiver. Godfrey v. Saunders, Eaft. 10 G. 3. 
7 g. if a defendant has paid over as a truſtee, he has executed a 
truſt, and then it is a bar to the action, he never was account- 
able. Godfrey v. Saunders, Eaft. 10 G. 3. 3 Will. 94- 


(0) What ſhall be a good Diſcharge (or Plea) before sss, 
: . Auditors. | PRs f 


; tc. x JPON demurrer it was determined to be a good diſcharge- 


in account that the defendant carried the goods to P. B., 
and in order to keep them ſafe till he had a convenient opportu- 
nity to ſell them, put them into a warehouſe, and that the ware- 


houſe was broke open by enemies, and that part of the goods 


were taken away and loſt, and the other part had likewiſe been 


taken away ni an Engliſbman had claimed it as his, and that the 


defendant was forced to come away before he met with the Zng-. 

liſhman to get it again; for if the warehouſe was not a place of a 

cuſtody, that ſhould have been replied; a robbery there is the 

ſame as if from his own perſon, for a bailiff ad mercandizandum - 

is not obliged to keep the goods always about him. Goſwill v. 

Duzkley, Hil. 12 G. 1. Str. 8606. * | | 
2. Whatever matter can be pleaded in bar to the action, muſt Al the caſes 

be ſo pleaded ; and whatever matter may be pleaded in bar, can- erz. 

not afterwards be pleaded before auditors ; the reaſon. for which 3 ew" 

is, to avoid trouble and charge to the parties. Godfrey v. Saun- ed before 


ders, Eaft. 10 G. 3. 3 Wilk. ga. N auditors, 


2 , were, be- 
cauſe they inight have been pleaded in bar, you all not lie by and plead before auditory what you might 
have before pleaded in bar. Per Wilbot, C. J. in Godfrey v. Saunders, 3 Wilſ. 94. 


3. Nothing can be pleaded before auditors contrary to what 
has been pleaded. before, and * bas been found by Nee ; 
7 + 2 e —-= becauſe 


\ 
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becauſe it would introduce either contrary verdicts, or two vers 
difts of the ſame, which would be abſurd. Godfrey v. Saunders, 
E. 3 G. 3. 3 Via. | ; | | 
4. It is a good plea in diſcharge before auditors that the de- 
fendant by the command of the plaintiff delivered over to a 
r the effects 3 becauſe this is tantamount to accounting 
with the plaintiff himſelf. Godfrey v. Saunders, Eaft. 10 G. 4 
| : p woo plea before auditors contradicts the verdict of the jury 
1 lit is bad for if it were allowed to ſtand, and iſſue were to be 
= taken thereon, and it ſhould be found contrary to the former 
verdict, it would be attainting the firſt jury. Godfrey v. Saunders, 
aft. 10 G. 3. 3Wilf. ga. | th 


2. U Proceſs and Pleadings before or after Judgment 


to Account. | 3 
S. C. & S. p. 1. IN account the defendant pleaded quod plene computoſſet ; 
r which iſſue was joined, and a verdict ſound that he had 


294. not accounted, and the jury alſo found damages; whereupon the 
1 plaintiff — ——— and ſued. out a 55. fa. for the 
damages. And it was moved to ſet aſide the, execution, and to 
have the money levied reſtored; and it was urged that the plain - 
tiff was not entitled to a judgment for damages, but only to a 
judgment quod computet ; the execution here is taken out in the 
| middle of the ſuit, which cannot be done. On the other fide it 


TITS DD eres TELE USNT 2.2 an 


was inſiſted, that it was to be conſidered as a final judgment, by eſt: 
reaſon of che defendant's falſe plea, and therafore it was good the 
for the damages. But the court were clearly of opinion, that the an 
judgment was wrong, and that the plaintiff was only entitled to of t 
a judgment quod computet, which is interlocutory only. They - 0 


were alſo of opinion, that the execution ought not to be ſet aſide 
whilſt the judgment remained, and that the judgment being irre- 
gular, it might be ſet aſide on motion. And a rule was made to 
fet aſide as well the judgment as the execution. Haghes v. Bur- 
g#f5, Trin. 10 11 G. 2. Andrews, 19. 25 


[CJ] C. a) Account in Equity. In what Caſes, and 
2Viner 132. againſt whom: And herein alſo, in what Caſes 
the Court refuſes to decree an Account. | 


1. R Being ſeiſed in fee of the manor of I, &c., and having 

, one fon by his firſt wife, upon his /econd marriage in 

165 7, ſettled the manor of I., Sc. to the uſe of himſelf for life, 

remainder (as to part) to his firſt and other ſons in tail, remainder to 

| dis own right heirs; and as to other part, to the iſſue of the ſecond 

marriage, as the father ſhould appoint; remainder to the heirs of 

ite father. In 1673, upon the marriage of R, the eldeſt /en of 

Xs tte father's ſecond marriage, the manor, &c. was ſettled by the 
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colliery, w 


father and Ton to R. the father for life, remainder to R. the ſon 
for life, and for default of iſſue male of R. the ſon, in truſt to 
raiſe portions for daughters, remainder to the iſſue of the mar- 


riage of R. the ſon in tail, remainder (ſubject to a power of a 


pointment) ta the heirs of R. the « The father died, _ 
R. the ſon died without iſſue, no appointment was made, 
Upon the death of the ſon, the heir of K. the father by his f 
wife, entered upon the manor, Cc. and continued in ee till 
bis death. Upon his death, a grandſon of the father by the ſecond 
marriage, claimed under the uſes of the ſettlement of 1657, and 
brought a bill againſt the adminiſtrator of the heir 3 for 
an account of the rents and profits of the manor, c. Hard- 
wicle, Chancellor, held, that the plaintiff's bill for an account was 

the poſſeſhon never having been recovered from the deferid» 


| premature, 
ant's anceflor, the heir of the father; that even ſuppoſing the an- 


ceſtor had no right, yet as he tas in poſſeſſion, claiming the eſtate in 
his own right, and inſiſting on his own title, the court could not de- 
cree an account, without regard to the recovery of the poſſeſſion. Bill 


diſmiſſed. Ai. 1737, Norton v. Frecter, 1 Att. 524. 


2. The defendant lived with a woman thirteen years, and had 
ſeveral children by her, the afterwards married the plaintiff, and 
{he and her huſband brought a bill againſt the defendant, for an 
account of the rents and profits of an eftate belonging to her, which 
the defendant had received during the cohabitation. Defendant 


brought a croſs bill for an account of the money expended by 


her, ſetting up an agreement in writing, by which he zva to heave 
ber by his will, ſo much as he received of the rents and profits of her 
eſtate, deducting thereout what ſhe ſtood indebted to him. Upon 
the hearing, Lord Hardwicke ſaid, there tuere ſeveral caſes, wherein 
an immediate atc: mnt muſt be taken, notwithflading by the contract 
of the parties, the payment muſt be poſfponed. Account decreed for 


the plaintiff in the original cage. Rattray v. Darlay, 2 Vez. 424. 
th 


3. Plaintif claimed an eighth part of a colliery, and now brought 
his bill againſt he perſon entitled to the other ſeven eiglith parts, who 


FR. 


— 


, 


. , 


Le of the wyhole, for an account of rents and profits. 
c 


Was in 

The defendant pleaded a fine and non-claim, and that he was a 

e for valuable conſideration, without notice. Per Lord 
rdwicle, Though the plaintiffs is a legal title, yet he is proper 


in 8 into equity, becauſe this is not a title of land, but of @ 


ich is a kind of trade, and therefore an account may be 
taken of the profits in this court. There is not a ſufficient denial of 
notice, becauſe it is not averred, that the purchaſe money was paid 


= notice, but only that the purchaſer had na notice at or before the 


of the execution of the deeds. The plea ordered to ſtand for 

an anſwer till the hearing, /ave as to matters of account. July 30, 
1743, Story v. Lord Windſor, 2 Ath. 60. 1 
4. The plaintiff brought his 57% for an account, of coals dug, and 


| to aſcertain the boundaries between the plaintiff's and defendant's 
colliery. Lord Hardwicke, Chancellor, ſaid, be could not decree an 


eccount of the profits of a colliery, for a perſon who did not ſbew 


Mon. without which a bill in equity could not be maintained 


D 3 for 


The learned 
reader will, 


no doubt, be 


aware, that 
in the two 
laſt caſes, it 
is very dif- 


ficult to re- for rents of an- eſtate, whether land or a colliery, there not be- 


xy 5 8 veg ing à title to recover them till poſſeſſion. That the defendant 


wicke is re- having; got poſſeſhon, the Proper remedy was by ejectment. That 


puns the only - ground. for relief was from the confufron of boundaries, to 

ve ns aſcertain which, it would be neceſſary, after the ejeFment, to re- 
tion of fort back to equity. That it was difficult to go through with an 
ing in Action at law, in caſe of an account of the profits of a coal mine, 
equity for and therefore the court would go farther than in other caſes, but 
of the pro- that if war the ſame ar a bill for an account of rents and profits 
ts of a col- of an effate, which could not be maintained merely on a legal 
nen en title, unleſs infancy, or ſome thing in the way, fo that no reco- 
- However, very could be maintained without it. Had the bill been merely for 

without an account of the profits, it muſt have been diſmiſſed. Bill retained 
Aber ue. for a year, with liberty to bring an ejectment. Sayer v. Pierce, 
ther Mr. 1 Ve. 232. 1 May 1749. 0 


+ Atkins has been corre&, in Rating Lord Hardwicke to have ſaid, in Story v. Lord Windſor, ber the 


intiff mat right in coming inte a coart © ity, fer that it woas not a title of land, but of & culliery 3 
5 3 Veley ſtates bis lordſhip to A a, 44 ſubſequent deciſion 47 Sayer v. Pierce, ſureiy 
ſeems more intelligible, and more conformable to modern caſes ;, viz. that it was the ſame as a bill fur 
an account of the rents and profits of an eftate ; for it ſeems very difficult tq point out, why a court of, 
equity is to refuſe to take cog ce of a c/oim, where the parties have to try a queſtion vpor a legal title to 
lands under which there is not any coal-mine, and to depart from that rule in a caſe, where the queſtion 
as to the title to the land, is of the ſame nature, via. purely legal, merely becauſe that land bappens ts 
bave a coal-mine under it, | 971 


F. A bill was brought 2 the determination of the tenant's in- 


tere (he having aſſigned his term) for an account and ſatisfaction, 
for waſte, in cutting down trees, but the bill did not pray an in- 
function. For the plaintiff was cited Biſhop of incheſter v. Knight, 
1 P. Wms. 406. Ld, Hardwicke, Ch. ſaid, the bill was impro- 
Pers that an action of trover was the remedy. That where the 

ill was for an injunction, and waſte had been committed, the court 
would decree an account and ſatigfactian, to prevent a double ſuit. 


Bill diſmiſſed, without prejudice. to the plaintiff's remedy at law. 


Jiaſis College v. Bloom, 3 Att. 262, Mich. Term 1745. | 
' 6. Plaintiffs, who were legatees, brought a ſupplemental bill, (af- 
ter a decree at the Rolls,) charging defendant, who was an execu- 
tor, but who had not proved the will, with the receipt of 25001. for 
a mortgage made to the teſtator, and praying an account. When the 
defendant put in his anſwer to the original bill, he had in fact re- 
ceived this ſum of money, but that did not appear at the hearing 


of the cauſe. Defendent now admitted the receipt of the 2500/7. 


and intereſt, but objeZed, that he was accountable only to the executors, 
vb proved the will, he himſelf never having acted. Upon the hear- 
ing of the ſupplemental cauſe, Ld. Hardicke ſaid, that the plain- 


- tiffs were certainly entitled to have that part of the perſonal eſtate 


applied according to the will. That though the executor might ſue 


the defendant at law, yet, on account of the power reſerved to him, 


he might come in and prove the will at any time, that this was 


new matter, which exiſted when the original cauſe was heard, but 


had been fince diſcovered ; that the account would have been di- 


rected, if it had then appeared, and his lordſhip decreed the ac- 
R Nb 
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g. Plaintiff brought a bill to injoin defendant from proceeding 


. 
' 


8 A 

ah The Slaatif wh remainder-man in tail, and the defendant was 
tenant for life, but without power to cut timber, notwithſtanding 
which he had felled timber, which he had ſold for 665/. Ld, Thur- 
low, Ch. was of opinion, that if a party cuts timber on an eſtate, 
on which he is not entitled ſo to do, it will draw an account, 
That ſuch party muſt ſuffer himſelf to be conſidered as bailiff of 
the remainder- man; on the other hand, the remainder-man muſt 
take the money he got for it. The 665/. was ordered to be 
paid to the plaintiff without coſts. Lee v. Alſton, 3 Br. C. C. 37. 


in an action at law commenced > 25 him, for 160/.. borrowed 
by the plaintiff of defendant. . The bill ſtated a partnerſhip to 
have exiſted, and alleged, that, on taking an account, it would 


be found, that nothing was in fact due to the defendant, and the 


bill called for an account of ' the partnerſhip tranſafions. Defendant 
by his anſwer ſtated an agreement between him and plaintiff, that 
if at the end of fix months it appeared, that plaintiff had managed 
the trade to advantage, he ſhould be allowed one-third of the profits. 


And defendant denied that plaintiff had any other concern in the buſi- 


neſs, or was liable for any of the tranſactions thereof, (ſave for 
miſconduct a a ſervant,) or that there was any other agreement 
between them, or that they had any connection in buſineſs, other 
than as before ſtated. That the 1001. was borwwed by plaintiff 
of defendant, in order to aſſiſt his fiſter. That plaintiff had left 
defendant at the end of nine weeks, and then wrote a letter to 
defendant, promiſing that he would ſend him the 1004. in a few 
days. To this anſwer exceptions were taken, becauſe defendant had 
not ſet forth any account, or what balance was due to him, and 
how he made out the ſame. Per Lord Chief Baron Eyre, The 
plaintiff is not entitled to an account, unleſs there be a partnerſhip, 
and what is required goes much too wide. There may be caſes where 
the court bill order an account, although the principal point in the-bill is 
denied; but not in a caſe like the preſent. Exceptions over- ruled. 
Jacobi v. Goodman, Exchequer, Nov. 1991, 3 Br. C. C. 487. n. 


9. A bill was brought to eſtabliſh the will, and for an account 
"of the property of F. One of the witneſſes, being in America, 


could not be produced to prove the will, and infants being con- 
cerned, the Maſter of the Rolls ſaid, he would not declare the 


will well proved without all the witneſſes being examined; but 
his Honour made a decree for an account. Fitzherbert v. Fitzherbert, 
4Br. C. C. 231. 


10. Plain, as Beir at law, brought a bill againſt the defend - 
ant, as deviſee in poſſeſſion, for the diſcovery of title deeds, an 
—_— rents and profits, and poſſeſſion of eſtate. The bill - 


lated, that the teflater, who deviſed the eſtate to the defendant, 


was inſane at the time of making his will. It appeared, that the 
teſtator had been dead ten years, and the plaintiff did not ſhew 


any impediment to his proceeding at law, for the recovery of the 


gate, except the want of the The counſel for the plain» 


tiff endeavoured to ſuſtain the bill, by inſiſting that Aube relief - 


could only be had in equity, for that a verdict in ejectment could 
BE If © | not 


cs. 


- Account, 


not give the plaintiff the poſſe/ion of the deeds or the account, —Ld. 
Lo beugt, Ch., Godt g 10 all into the merits of the 2 
cafe, ſaid it was a mere ejectment pI, that it would have been time. D. : 
enough for the plaintiff to have come into equity for an account, | 
and for the deeds, if, after à verdict in gjectment, the deeds, Sc. 


bad been 77 and he diſmiſſed the bill with coſts. Wray v. 


olditch, S. June 23, 1794. m | 0 .D' 

K 11. Painu b, cbeir bill ſtated themſelyes to be entitled, un- $ B 
der a certain ſettlement, to the whole, or at leaſt to a moiety of was t: 
the premiſes in queſtion, which ſettlement, the bill charged, was - accou 
in the poſleffion of the defendants; and the Mlaintiff prayed nde 

- a difcovery of the ſettlement, and delivery up of that, and | Tr 
all the other title .deeds, poſſeſſion of the. eſtate, and an gc- ment 
taunt of the rents" and profits. The plaintiff annexed to his bill ſums 
an afhdavit, that the deed was not in his cuſtody. The defend- and £ 
ant demurred to the whole diſcovery and relief prayed by the ſay, t 
bill, ercept as to the diſcovery of the ſettlement, inſiſting, the plain- | the fa 
tiff's title, if any, was at law. And defendant, by anſwer to ſa, 2. 
much of the bill as ſought a diſcovery of the ſettlement, admitted broug 
ſhe had ſuch a ſettlement, and a copy of it in her poſſeſſion, and and x 
ſubmitted to produce both, as the court ſhould diect; and de- ment 
nied having any other deed, or copy, or inſtrument, which would | and g 
ſhew any title in the plaintiff. Per Ld. Loughborough, Ch., It is a of an 
mere cjectment bill, as is the title to the land. The court will di- retail 
rect the deed to be produced at the trial, but no more. Ld, Ch. tions 
thought the order to produce the deed was a ſpecies of relief, and a ſup 
that the demurrer not being qualified as to that relief, muſt be now 
oyer-ruſed ; but he gave the defendant leave to amend. Reniſon the { 
V. 2 2 Yef. jun. 459. a | 3 tiff, 
12. Plaintiſt by his bill ſtated, that he was entitled by deſcent and 

to certain real eſtates that the defendant, under pretence of being man. 
heir of the Fon laſt ſeiſed, had got into poſſeſſorr of the eſtates, fingl 
and alfo of the title deeds, and prayed a diſcovery Fl all the title the c 
5 feeds, and that poſſeſſion of the premiſes inight be delivered up to than 
plaintiff, and allothe title deeds, and that an account of the rents and lord( 
profits received by defendant, might be directed, and that the the ti 
ſame might be paid by defendant to plaintiff. The defendant writi 
put in'a general demurrer to the whole bill. And for the de- the « 
fendant, it was inſſted, that this was @ mere cjectment bill, and a the - 
legal queſtion; arid therefore plaintiff was not entitled to any relief depe 
in equity, and that as to the diſcovery, it was now ſettled by the 3 

' caſe of Price v. James, 2 Br. C. C. 319., that where plaintiff prays two 
a diſcovery, as incidental to relief, which he is not entitled to, a in th 
demurrer to the whole bill is good. Per Ld. Ch. B. Eyre, Eject- ſuch 
ment bills were formerly very common, but now very properly ſetth 
diſcouraged. This is a mere legal queſtion, to be tried in an eject- the 1 
ment. And though plaintiff might have come here for a diſco- the 
very, if he thought it neceſſary, yet the caſe of Price v. James, was 
and ſubſequent. cafes have now determined, that he muſt ſhape his an a 
bill properly for that purpoſe. Demurrex allowed. Charles v. acer 


- 


Tayſum, Exchequer, July 28, 1791. 


Account, : 


- 


(D. a) Account in Equity. When, arg from what Vines 183. 


Time, and how. 


1. Y the decree, the court had directed, that C. ſhould be allowed, 


upon his oath, ſuch ſums as he had expended. An exception 


was taken to the affidavit, upon which the maſter had allowed C. 
account, that it was too looſe, C. ſwearing only, that he had ex- 


| E the ſeveral ſums contained therein, to the beft of his know- 


e, remembrance, and belief ; and that in ſeveral items, he had not 
mentioned the time they were paid, nor to whom, or for what the 
ſums were paid. Ld. Hardwicke, Ch. allowed the exception, 
and faid, that under a decree of this kind, it was not /ufficient to, 
ſay, that he believed he paid them, but he muſt peremptorily ſwear to, 
the fact. Robinſon v. Cumming, 2 Ath. 409. f 

2. The plaintiff became entitled to an eſtate tail. In 1731 he 
brought an ejectment, and in 1732 filed his bill, for the diſcovery 
and production of a family ſettlement upon the trial of the eject- 


ment, and to have a term removed, but no account was prayed of rents 


and profits, nor did the bill charge the defendant with the receipt 
of any. At the hearing the court made the directions prayed, and 
retained the bill for twelve months, and reſerved all further direc- 
tions, Plaintiff obtained a verdict at law, after which he brought 
a ſupplemental bill, praying an account of the rents and profits, and 
now the cauſe came on again upon the equity reſerved, and upon 
the ſupplemental matter. Ld, Ch. Hardwick ſaid, that the plain- 
tiff, from the time ꝛuben his title accrued, was entitled to the rents 
and profits, and had a right to come into a court of equity to de- 
mand thoſe rents, That the court ought not to confine it to the 
fingle 'matter of producing the deeds at the trial. That ſuppoſing 


the original bill ta be defective, nothing could be more proper, 


than to bring a ſupplemental bill to ſupply thoſe defects. His 
lordſhip therefore decreed an account of the rents and profits 

the time of the plaintiffs title accruing, and directed the deeds and 
writings to be brought before the maſter upon oath, and reſerved 
the conſideration of the diſpoſition of them until the final right of 


the inheritance was determined, there being another eje&tment 


depending, Dormer v. Forteſcue, 3 Ath, 124. 
3. Plaintiff claimed to be entitled under a ſettlement, to one of 
two ſhares in the new river water-works. The ſettlement bei 
in the cuftody of the defendants, (huſband and wife,) they claim 
ſuch ſhare in right of the wife, as the heir of her father, as if no 


ſettlement had been made. Defendants had levied three fines of 


the two ſhares, and received the profits from the year 1733, until 
the filing of the bill in 1741, when the plaintiffs, finding there 
was ſuch deed of ſettlement, brought a bill for diſcovery, and for 
an account from the year 1733, the time when the plaintiff's fitis 
accrued. Upon the hearing, Ld, Hardwicke, Ch. declared, that 

4 parties 


"Account. 


parties had conſtantly come into equity for an account of meſne 


profits of water-works, for though it was a legal eſtate, and a corpo- 


real inheritance, yet no one proprietor could receive the profits himſelf, 


-. decreed an account 


. afterwards flolen from the ſolicitor, To this 


but the company or their officers were the common hand to re- 


ceive the profits, there was no other way to come at it, and he 


there had been any doubt about the title, he would have directed 


au trial at law. Townſend v. Aſh, 3 Atk. 336, May 13, 1745. 


4. A decree had been made againſt defendant's huſband, (to 
whom ſhe was adminiſtratrix,) for a general account of afſets, and 

yment of the balance. In taking the account, the maſter had 
charged the defendant with certain goods which had been firſt offered 
to plaintiff, and then delivered by her to her ſolicitor, but which were 
rt exceptions were 
taken by the defendant. Upon argument, Lord Chancellor ſaid, he 


would conſider the caſe independent of the tender. That an exe- 


cutor or adminiſtrator was not to be charged further than for goods 


come to his hands, and if robbed, and he could not avoid it, he was 
not to be charged, at leaſt, in a court of equity. That ſuppoſing 


theſe goods had been in her own cuſtody, and the had rob- 
bed, his lordſhip was clear of opinion, if that fact was made out, 


which could only be by circumſtances, =_ he ſaid it was probably 
made out in the preſent caſe,) ſhe ought to have been diſcharged, 
and the court allowed the exception. 


ones v. Lewis, 2 Veſ. 240. 
5. The father (tenant in tail) in 1741, let a leaſe of the eſtate in 


| nn to his ſon, at a rent of 45/. per ann. In October 1743, 


e father was diſcharged under an infolvent at. After this the 


- Plaintiffs, aſſignees of the inſolvent's eſtate, brought their bill 


inſt the ſon, for an account of profits and of timber felled. Ld. 
Hardwicle, Ch. held, that the plaintiffs were entitled to an ac- 


; count, from the time of the diſcharge of the father, under the inſol- 


vent act, when the plaintiff's title accrued, but not before. Smith 
v. Cooke, 3 Ath. 378, July 14, 1746. | 
6. Plaintiff by his bill prayed, that the defendant who was the 


only acting executor and truſtee in England, and to whom the 


produce of eſtates in Antigua was remitted, by direction of the 


 teſtator, might account annually by affidavit, inſtead of the uſual way, 


in order to fave expence to the plaintiff's eſtate, uh was an infant. 


The maſter of the rolls, upon the authority of Blair and Drake, 


before Ld. Hardwicke, Feb. 12, 1755, decreed as prayed, but 


directed the decree to be drawn up as made at the inſtance of the 


- copyhold eſtate, and that poſſeſſion of the ſame might be delivered. 
The plaintiff claimed as cuſtomary heir, and the defendant by 
his anſwer diſputed his title, and inſiſted that at all events it was a 


* 


plaintiff. Rolle, June 17, 1761, Brocks v. Oliver, Amb. 406. 
7. Plaintiff by his bill prayed an account of rents and profits of a 


very doubtful caſe, and therefore that the accounts of rents and profits 


ought not to be directed * back than the filing of the bill, and of 


- this opinion was Ld. 


h. Loughorough, and decreed accordingly. 
Forder V. Wade, 4. Br. C. C. 521. 1 : ; . bd 


# # 


the time the title accrued, but ſaid that if 


Account; 


PLA * 


(D. a) Account opened, or not: And herein in vis. 


what Caſes Leave given to ſurcharge and fallify. 


1, THE reſpondent had been clerk to the appellant, and had alſo 
had dealings with him as an inſurance broker and under- 
writer, and his demand on the appellant on that account for pre- 
miums only, amounted: to 12,000/. and upwards. The appellant 
being frequently in diſtreſs for money, had borrowed ſeveral ſums to 
a conſiderable amount of the reſpondent, and had given the reſpon- 
dent an unlimited authority to draw on his banker, and uſed to 


leave with him blank papers ſigned with the appellant's name, but 
the, reſpondent conſtantly accounted with the appellant, for all money paid 


and received in conſequence of ſuch + authority. The appellant had 


deen alſo reduced to the neceſſity, of mutually borrowing and 


lending his name to notes and bills, in order to raiſe money by 
diſcount ;- @ great part of which paſſed through the hands of the re- 
ſpondent, but no entries were made, either of the receipt or of 
many of ſuch netes and bills, becauſe they avere generally deftroyed as 
ſoon as they had ſerved their purpoſe, ſo that no trace remained of the 
tranſafion. . A ſettlement of theſe accounts had taken place, and 
the appellant, wich the approbation of his ſolicitor, had executed 
a mortgage for 4321/., the balance. The reſpondent being about 
to proceed at law againſt the appellant, for the recovery of the 
ſaid 4321/., the appellant brought his bill in the Exchequer, 


Rating that the reſpondent was only a clerk at 40/. per annum, was 
incapable of lending the appellant 4321/., and that the balance ' 


was not juſtly owing, and ought not to be paid to the reſpondent, 
and praying an account of all dealings and tranſactions and an 
injunction. The reſpondent by his anſwer ſaid, the books and 
ſchedules annexed to his anſwer were kept and ſtated in a regular 
manner, and that they contained a full and fair account of all money, 
bills, notes, produce, or value, that were ever paid or —__—_—_ 
the reſpondent on the appellant's account, except ſuch ſums of whi 

no entry had ever been made. That the 43321. was juſtly due, and 
had been ſo conſidered by the appellant himſelf, during a period of 
eighteen months; and the reſpondent igſſed on the ſettled, account 


and mortgage, in bar of any account between the appellant and 


reſpondent, and hoped he ſhould have the ſame benetit as if he 
had pleaded the ſame. To this anſwer the appellant took excep- 
tions, as. to ſeveral matters of account inquired after by the bill, which 
upon argument were over-ruled, and the injunction was diſſolved. 
On appeal to the Houſe of Lords, the appeal was diſmiſſed and the 


order affirmed. Dunbar v. Lem, March 25, 1772, 6 Br. P. C. 503. 


2. Lord Hardwicke, Ch. ſaid, where a bill is brought for a 
general account, and the defendant ſets forth a ſtated one, the 
plaintiff muſt amend his bill; for the ſtated account: is prima 
facie a bar, till particular errors are aſſigned to the ſtated account. 


It is not ſufficient to ſupport a ſtated account, to ſay, that _ 


+ # _ 


4 


F 


% 
= 


as dead likewiſe. Per Ld, 
N | 2 Ath, 119. F 


% 


Account. 
has been a dividend, which implies an account ſtated; for a divi- 


* dend may be made, upon a ſuppoſition that the eſtate will amount 
to ſo much; but ſtill ſubject to an account that may be taken 
afterwards. Dawſon v. Dawſon, 1 Atk. 1. | 


3. By the decree, the maſter was directed to examine accounts, 
and the parties were to be at liberty to ſurcharge and falſify. « Per 
Lord Hardwicke, This direction does not confine the parties, 
merely to errors in fact, but they may take advantage likewiſe of 
errors in law. Bringing a bill three or four years after an account 


zs ſettled, for errors in that account, is not too long a time, for 


hills of this nature „„ 
4 from the ſettling of an account. Roberts v. Kuffin, 
2 112 b * ; | | | 

4. The bill was (inter alia) for an account of certain tranſac- 


tions between the plaintiff and defendant, which account the bill 


ſuggeſted was then open and unſettled. As to the account prayed 
by the bill, the defendant pleaded a ſtated account in bar, which 


had been ſettled between him and the plaintiff ſome time before, 


and entered in a book, which related merely to the tranſactions 
between him and the plaintiff, and to no other purpoſe whatever; 
and that the adjuſting of this account had taken up a week's time 
at leaſt, and the plaintiff at the time, and often fince, had declared 
himſelf extremely well ſatisfied with it. Phintiff objeQted,. 
1ſt, That the account was not ſigned by the parties. 2dly, That 
the vouchers were not delivered up at the time. But per Lord 


Chancellor, As to the firſt objection, there is no abſolute neceſſity. 


that it ſhould be figned by the parties, to make it a flated account ;. 
and as to the ſecond, there 1s no doubt, if vouchers were delivered 
up at the time, it is an affirmation at leaſt, that the account be- 
tween the parties was a ſtated one, but to make it ſo, it is not ab- 
pam neceſſary they ſhould be delivered up at the time the ac- 
count is ſettled, and the plaintiff, having anſwered the other part of 
the bill, and ſupported his caſe by evidence, Lord Chancellox. 
diſmiſſed the bill with coſts. Willis v. Jernegan, 2 Ath. 251 
5. If there are only miſtakes and omiſſions in a ſtated ac - 
count, the party objecting ſhall be allowed no more than to ſur- 


charge and falſify; but if it is apparent to the court, that there 


has fraud and impoſition, the decree muft be, that the while. 
all be opened, notwithſtanding it was a ſtated account of twenty- 
three years ſtanding, and the party who was guilty of the fraud 

Pardwicke, Ch. Vernon v. Vawdry, 


6. Ld. Ch. Hordwicke declared, that if one merchant ſends an 
account current to another in a different country, on which a 
balance is made due to himſelf, and the other keeps it by him 
two years without objection, the rule of the court and of mer- 
chants is, that it is conſidered as a ſtated account. Tickel v. 
Short, 2 Vef. 239. | | | . 

7. By the decree leave was given to_ſurcharge and falfify a 
ſtated account, 'The maſter reported, he was of opinion that 
ſatisfaction had been made to the plaintiffs, of a ſum of * 

| | | ul 


*** 


Ace it 


Vie 
int tions, and upon the ent, ardwicke-. ſaid, that 
en the onus probandi war always on the party having liberty ta ſur- 


charge and falſify, for the court took it as a ſtated account, and 


eſtabliſhed it; but that, if any of the parties could ſhew an omiſ- 


hich was in diſpute: To this rep the plaintiffs ook excep= I, 


\ 


t 
"ra bon, for which credit ought tobe given, that was a fuichaige ; or 
es, if any thing was inſerted which was a wrong charge, he was at 
of . eee Pitt v. Cholmondeley, 
int 2 J . 565. ; . ; 
for „ 
ter fore the bill filed. The caſe ſtated by the bill was, that the de- 
ty fendant had given credit for leſs than half he had received, and' 
had charged for repairs of one ſhip, double the ſum for which he 
Ce had fold the ſhip'in the courſe of the year, and other very groſs 
ill errors. That the account was . plaer s brothde on 
ed his r eee The defend - 
ch ant inſi that as only four articles were attacked, the whole 
re, ought not to be unravelled. Per Ld. Kenyon, Maſter of the Rolls, 
ns H the application had been recent, this would have been a caſo 
1 3 for opening the account, but where there had been acquieſcence 
ne for eleven years, the labouring oar was upon the calling for 
ed the account. That the matter was not fufficient to open the 
whole account, and he directed the plaintiff to be at liberty to 
falſify particular items. Brownell v. Brownell, 2 Br. C. C. 62. 


9. A dill was brought for an account of money paid, and that 


A bill to open a ſettled account, without ſtating particular errors. 
Lord Kenyon, Maſter of the Rolls There is no rule in equity, 
that parties for aſking may have an account of monies paid. It 
the party was overpaid, he may have a remedy at law. Va ſpe- 
cific errors had been flated, it might have been ſent to the Maſs 
ter. But a perſon who comes to unravel an account, muſt al- 
2 clear grounds. Bill diſmiſſed. Taylor v. Haylin, 2 Br. 

C. 310. Ts | — 

10. = bill was brought to open an account which had been 
ſettled between the defendant and plaintiff's teſtator, with the 


ried over to a new account. The bill only ſtated generally, that 
which account the bill was diſmiſſed at the Rolls. Upon appeal, 


Ld. Thuriou, Chancellor, ſaid, the expreſſion © errors excepted, 
did not prevent its being a ſettled account; and the balance be- 


We 


the defendant might repay fo much as he had received above 
what was due. For the defendant it was objected, that this was 


common reſervation of “ errors excepted,” and the balance car- 


there were errors in the account, but did not ſpecify the errors; on 


ing carried over, ſhewed it was ſo; and therefore, the errors . 
ſhould have been pointed out, Decree affirmed, Jabnſon v. Curtiss, 


43 


46 


account. 


39. (F. a) Bar of Account or Demand in Equity. 


What is. 


x: A BILL was brought inter alia F ſor an account of perſonal 


eſtate, to which the defendant pleaded a ſtated account, 
and a conviction of the plaintiff. of manſlaughter. Per Ld. Hard- 
wicke, Ch., A man who pleads a flated account, muſt ſhew it was 
in writing,” and likewiſe; the bulance in writing, or at leaſt ſet 


forth what. the balance war, neither of which it done in this caſe. 


That there was no colour to ſay that the plea of conviction ſhould 
ſtand as a plea. That the defendant had not in his plea ſaid -in 
what part B. received the wound; that it was tried at the aſſizes 


at Galloway, but did not ſay the perſon who tried it had a com- 


miſſion of 12 or that they were juſtices. of ojer. and 
terminer. over- ruled. Burk v. Brown, 2 Atk. 397. 

2. An account had been ſtated between the plaintiff and de- 
fendant's teſtator on the 27th Sept. 1721, and a conſiderable debt 
was then due from the plaintiff. The plaintiff executed a letter 
of attorney to the defendant's teſtator the next day, empowering 
him to receive a conſiderable ſum of money. From the year 1722 
to the year 1730, when the defendant's teſtator died, there was 
no evidence. of the plaintiff's making any demand upon him for 
two conhezimentos in queſtion in the cauſe, but the defendant had re- 


Fuſed to anſwer a ſmall ſum for the plaintiff, which refuſal the plaintiff 
had acquieſced under without any complaint or expoſtulation upon 
it. The plaintiff's bill was for an account of part of the tranſ- 


actions between plaintiff and defendant's teſtator; and upon the 
hearing, Ld. Hardwicke, Ch., was of opinion, that there was no 
colour to call it a truſt, and that it did not fall within the excep- 
tion of caſes between merchant and merchant; that the ſtatute of. 


limitations was therefore alone a bar to the demand. The court. 


diſmifſed-the bill, without prejudice to an aCtion at law as to part. 
Sturt v. Melliſh, 2 Att. 610. | | 
3. To a bill for an account and diſcovery, The defendant 
pleaded a releaſe farther and other than in the plea ſet forth. Per Ld. 
Ch. Hardwicle, All pleas in this court containing exceptions of 
matters herein-after mentioned are bad, becauſe it is impoſſible for 
the court to judge what that plea covers, without looking into the 
anſwer; ſuch pleas, therefore, always are over-ruled. - But the 
material and ſubſtantial part is, as to the charges of an account being. 
made up and dealings, which requires an anſwer and diſcovery ;. 
but this plea goes to diſcovery of all that, being to diſcovery or. 
zecount of any perſonal eſtate of teſtator. Let the plea ſtand for 


an anſwer, Salleld v. Science, 2 Vef. 107, Dec. 14, 1750. 


4. To a bill for an account the defendant put in a plea, os 

flated account as to all matters herein before accounted for. Per Ld. 

Hardwicke, Ch., The plea is bad, becauſe the defendant might by 

ſuch plea effectually defend himſelf againſt the diſcovery of any 

error charged in account, by ſaying only it was before bo: 
; count 


a Account. | i 
counted for. The plea muſt aver, that the ſtated account is jb | 
and true, to the beſt of defendant's knowledge and belief. Plea 


| over-ruled. Anonymous, 3 Atk. 70. 


g. Toa bill for an account, the defendant pleaded that, pending | 


ſuit, the parties came to a compoſition ; the general objeion to whic 


was, that becauſe there was no particular account by items, it ought 
not to fland, But the court allowed the plea, ſaying, that the 
conſequence of admitting the objection would be to deter- 
mine, that a long, ſtale, and various tranſaction could not be put 
an end to without a — account, which 7 create endleſs 
ſuits, and that a ſubſequent diſc had been held inſufficient to ſet 
afide or open ſuch 3 Tat f it had been a . 145 
account entered into, it might be different upon new diſcayery. 
Sexvell v. Bridge, 1 Veſ. 297. | ns SAL 
6. To a bill of forecloſure, by the ſpecific legatee of a mortgage 


againſt the repreſentative of the mortgagor, defendant pleaded an 


account ſtated between him and the executor of the mortgagee,, 
and a releaſe. Per Ld. Hardwicke, Ch., This is not a queſtion 
of fraud or colluſion, but whether plaintiff had ſuch a lien on the 
eſtate, as to make her being a party to the account neceſſary. 


Here is a ſpecific lien on the land deviſed to plaintiff, and the 

private account between the executor of the mortgagee and 
debtor, cannot diſcharge it. The plea was ordered to ſtand for 
an anſwer, with liberty to except. Lagnley v. Earl of Oxford, 


Amb. 17. 

7. In 1697, the inheritance of lands was conveyed to truſtees 
{ inter alia) to raiſe 20,0001. for particular purpoſes. In 1703, 
thoſe entitled to the lands, upon which the 20,000/. was charged, 
levied a fine, and declared the uſes to themſelves in fee. In 1708, 
a private act of parliament was paſſed, by which it was declared, 


that the 20,0007. ſhould be ſubject to a demand of the plaintiff's | 


wife for her portion. In 1746, plaintiff, in right of his wife, 
brought a bill againſt the repreſentatives of her father, for a gene- 
ral account of his perſonal eftate, and for an execution of the truſts 
for raiſing the 20,0004. and for payment and ſatisfaction of his 
wife's portion, Againſt the plaintiff's demand defendants in- 
ſiſted, firſt, on the fine and non- claim; ſecondly, on the length 
of time ſince the right accrued. Ld, Hardwicke, Ch., ſaid, he 
conſidered thoſe who levied the fine in the nature of mortgagors 
of the eſtate, and that a fine by mo 

bar mortgagee. That as to the ſecond objection, no ſtatute of 
limitation ſtood in the way, for it had not been pleaded or inſiſted 
on at the bar, and that no preſumption of ſatisfaQtion aroſe, nor 
was it pretended that any thing had been paid to the plaintiffs, 
or that their right was in proper time diſcloſed to them. Account 


directed, and intereſt given. Earl of Pomfret v. Lord Windſor, 2 Ve. 


472, $9 30, 1752- | | 

8. Plaintiffs, who' were executors, brought a bill againſt the 
defendants, father and ſon, for an account of monies received 
and diſburſed by them as agents to the plaintiffs teſtator in the 
management of coal mines. The fon by his anſwer infified, M 


- \ 
89 +08 ++ — 


rtgagor in poſſeſſion could not 


Account. 


be weer not liable to account, not being the agent of the t atoll 


butt © merely the clerk of the other defendant his father. pon 
- exceptions the maſter had reported the anſwer ſufficient. Ex- 
eeptions were taken to the report, and on argument, Ld, Ch. 
Thurlow was of opinion, that the ſon ought to have taken ad- 
vantage of his defence by plea, and not by anſwer. That where 
the plaintiff brought his bill againft the witneſs, as well ag againſt 
the principal, and the witneſs ſubmitted to anſwer, he muſt an- 
lly. 3 to the report allowed. Cartwright v. 
Hateley, 3 Br. C. C. 238. | | 
9. Bill by executors of H. a bankru , againſt the defendants, for 
an account of profits received by them for leaſchold property aſſigned 
to them by * bankrupt, before his bankruptcy, and for redemp- 
tion of the ſame, upon payment of money really advanced, with in- 
'tereſt, The defendants by their anſwers inſiſted, that the real tranſ- 


action was a ſale from the bankrupt to them, and one of the defend- 


ants acknowledged, that after ſuch ſale, he made bricks on the pre- 
miſes, but inſiſted that he was not bound to diſcover what quantity 
of bricks were made, or whether other j:rofits had been made, as it ap- 
peared by plaintiff's own ſhewing, that H. had aſſigned all his in- 
ttereſt in the premiſes to S. one of the defendants, and that the ſame 
war then in him (S.) and another defendant R.; and for the ſame 
reaſons the defendants inſiſted, plaintiffs were not entitled to any 
accounts of rents and profits, and defendants claimed the ſame bene- 
1, as if the ſeveral circumſtances had been ſet forth by wway of plea 
or demurrer. On exceptions' the maſter had diſallowed ſuch as 
went to the anſwer not having diſcovered the profits made of 
the premiſes, or how the debt for which the mortgages were made 
was incurred. Upon exceptions to that part of the maſter's re- 
port, Ld. Ch. Thurlw ſaid, that ſuppoſing the caſe . ſupplied 
matter for a demurrer, he could not take notice of what was cauſc 
of demurrer on exceptions z and allowed the exceptions to the 
report. Hall v, Noyes, 3 Br. C. C. 483. | 


10. Plaintiff brought a bill of revivor and ſupplement, praying 


that a decree made in 1744 might be carried into execution, and 
«that the plaintiff and the other creditors of H. might have the 
benefit thereof, and that the accounts prayed againſt S., a defend- 


ant in the former cauſe, might be directed againſt the preſent 


defendants, his executors, and further accounts. The preſent de- 
fendants by their anſwer ſtated ſeveral decrees, and other means 
by which the eſtate had been diſtributed, and-infiſted that, under 
theſe circumſtances, the ſuit ought not to be revived againſt 
them, for the purpoſe of affecting the eſtate of their teſtator with 
any account with the preſent plaintiff, who had reſted and ſuf- 
fered ſo many years to elapſe, and the funds to be diſtributed, 
without any objection or oppoſition thereto ; that the eſtate had 
been diſtributed in diſcharge of legacies, and the reſidue tranſ- 
ferred under an order of the court as fat back as March 1771, 
which was twenty years ago, and therefore that the eſtate had been 
fully adminiſtered by the court, with the privity of the plaintiff, 
and that the plaintiff was a party to the ſuit, and was bound and 


e, of the N and profits of the real eſtate, &c. The 


de etiam Billae. 
proceedings, and all that was done in it. Pr 
Maſter of the Rolls, The matter in queſtion, in 


g. F. by the 


1 2 of precedent, is very important indeed. If any diſtance of 


e will bar, it muſt be admitted there is ſufficient laches in this 
caſe. Creditors cannot come at any diſtance of time; they muſt 
abide by the conduct of the 5 who manages the cauſe. Bill 
diſmiſſed. Hercy v. Dinwoedy, 4 Br. C. C. 257. March18, 1793. 

11. In 1743, a bill was 4 for an account of the real and 
74 eſtate of teſtator, upon which ſome 8 were 
bill was, ſubſequent to the year 1789, brought for an 


defendants, by their anſwers, admitted the facts and arrears of 
er but WS on the ſtatute of limitations, and ſubmitted © 

to pay the rent in arrear for the laſt fix years. Ld. Ch. Lough- 
borough thought the plaintiff only entitled for ſix years preceding the 
filing the bill; but there being little oppoſition, ordered the de- 
cree 0 be taken by conſent. Hercy v. Ballard, 4 Br. C. C. 468. 


7 For more of Account, ſee Guardian, Intumbr | ; 
un. * W Truk, &c. neumbrantes, 


Ac etiam Billae (). „ 1 


5 iner 191. 


out writs they do not inſert in the ac etiam the whole 97 mog de- 


A clerks of attornies are to take notice, that in ſuing Where two 
dec aration at length, but only deſcribe the cauſe of action ſhortly, g 


according to the (| en hereunder ſet forth, varying the ſame whom i — el 


as the nature of the action ſhall require: ; _— =, 
— e treſpaſs, and alſo to a bill of the faid (plain- —2 
AF) et e ſaid 0 endant) for 50. for divers goods, wares, * 


11 * 


„ The flat. e . 2. , A ef ef ok edette 
Te 90nd 55 nd ſhould de taken in a greater ſum than 40 /., bad (with. 
out any ſuch intention in the makers) like to bave ouſted the King's Bench of all its JuriſdiQion over 
civil injuries without force ; for, as the bill of Middleſex was framed only for aQions of treſpaſs, a 
defendant could not be arreſted' and held to bail thereupon for breaches of civil contracts. But 
to remedy this inconvenience, the officers of the King's Bench deviſed a of adding what is 
called a clauſe of ac etiam, to the uſual complaint of treſpaſs : The bill of Mi » commanding the 
defendant to be brought in to anſwer the plaintiff of a plea of treſpaſs, and aſſo to a bill of debt, the 


complaint of treſpaſs giving cognizance to the court, and that of debt authorizing the arreſt. In 
. Imijtatioff of which, Lord C. J. North, a few years afterwards, in order to ſave the ſuitors of his court 


the trouble and expence of fuin out ſpecial originals, directed, that in the Common Pleas, beſides the 


uſual complaint of breaking the plaintiff's cloſe, a clauſe of ac etiam might be alſa added to the writ of 


capiai, containing the true cauſe of action, as, „ that the ſaid (defendant) may anſwer to the (plaintiff) 
« of a' plea of treſpaſs in breaking his cloſe, and alſo (ac etiam) may anſwer him according to the 


t n court ir ples of uſps whos the upon to the value of 20%, &. 


3 Black, Com. 287,8. 
Vo. I. K 1 8 > XY — n add 


joined 


they may 


in one 


den Sold fendant) and at his requeſt, according, 6c. 


«& of the ſaid 


1 


at etiam Billae. 


e and merchandizes fold and delivered to che ſaid (defendant) by ile 


ig (plaintiff), according to the cuſtom, c. A 
for 501. as well for divers goods, wares, and me 


3 7 dizes ſold and delivered, as for divers ſums of money laid out and 
= - expended by the ſaid (plaintiff) to and for the uſe of the ſaid (de- 


t and advanced by 


bediſtintly ,- —— as well for divers ſums of money 
nur the ſaid (plaintiff) to the ſaid (defendant) as for divers ſums of 
the or tiem. money had and received by the ſaid (defendant) to the uiget the 
Pra@. go. ſaid (plaintiff) (a). N 35H Ls | 
— —— of a plea that he render to the ſaid (plaintiff) 501. which 
is of this be owes to and unjuſtly detains. N 
nature, the |. —— of a plea that he keep the covenant made between the 
3 au, ſaid (plaintiff), and the ſaid (defendant), according to the form 
3 and effect of a certain indenture made and executed between 
> And — 2 them 
44 to 


— for that the ſaid (defendant) with force and arms made 


« (plaintiff) an aſſault upon the ſaid (plaintiff), and beat, bruiſed, wounded, 
«againſtthe and ili-treated him, to the damage of the ſaid (plaintiff) of 500. 


ry —— — he promiſed to pay to the ſaid (plaintiff Yor order, the ſum 
« for 50/, Of 1001, upon demand. Reg. Gen. B. R. Hil. 2G.2. \ 
upon promiſes.” : 


2. Whereas by the courſe of this court (B. R.) the plaintiff ſuing 
out a writ-in a plea of treſpaſs, may declare in any aGion he thinks 
fit, which may be a ſurpriſe on bail in an action of debt againſt 
them on their recognizance : This court doth. therefore order, 
that from and after the laſt day of this term, in all ſuch writs or 
roceſs to be ſued out of this court upon any ſuch recognizance 
of bail, after the words * in a plea of treſpaſs,” there ſhall be 
inſerted the following clauſe, *+ And alſo to a bill of the ſaid 
tc (plaintiff) againſt the ſaid (defendant), in a plea of debt upon 
« recognizance, according to the cuſtom of our court, before us 
& to be exhibited ; otherwiſe the defendant, or his attorney, ſhall 
not be bound to accept a declaration in debt upon ſuch recogui- 
zance. Reg. Gen. B. R. Egft. 15 G. 2. | 
3. Motion to ſtay proceedings on a bill of Middleſex, which 
was in debt only, and not in treſpaſs, with an ac etiam in debt 
for a penalty incurred by having foreign lace in her houſe, being 
by trade a mantua-maker ; but after a rule to ſhew cauſe, the bill 
was ordered to be amended by inſerting the plea of treſpaſs. Cox 
qui tam v. Munday, Eaſt. 4 0 3. 1 Black. 402. | 


A ſimilar 4. Motion to ſet aſide a bill of Middleſex, becauſe it was to an- 
2 {wer the plaintiff in a plea of debt inſtead of treſpaſs, and alſo 


deen before to 2 bill to be exhibited in a plea of treſpaſs on the caſe. But the 


refuſed in 
Hil. 24G. 
: B. R. 


court refuſed to grant a rule on the authority of a caſe which was 
read from the maſter's note - book, ny ſimilar in Mich. 20 G. 3. 
Barber v. Lloyd, Trin. 28 G. 3. 2 Term ep. B. R. 513. 


5. The fat. 13 Car. 2. ft. 2. c. 2. which requires the cauſe of 


action to be expreſſed in the writ, and which gives fiſe to the 
clauſe of ac etiam, operates only where the ſum is above 40/.z 


when, therefore, the debt is under that ſum, the ac diam is not 


_ neceſſary. Lockwood v. Hill, Hil. 30 G. 3. 1 H. Black. 3 10. 
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(aA) Tan pro domino Rege quam pro ſeipſo. ie 


1. 11 is ſaid to have been held in C. P. that the words of 
7 G. 2. c. 7. (reſpecting the ſelling of printed callicoes) be- ' 


ing 40 any perſon or perſons,” a corporation could not ſue as a 2 


common informer. Anonymous, Str. 1241. in marg. | | 
2. When the offence is in its nature ſingle, and cannot be ſe- 
vered, there the penalty ſhall be only fingle ; becauſe, though 
ſeveral perſons may join in committing it, it ſtill conſtitutes but 
one offence. But where the offence is in its nature ſeveral, and 
where every perſon concerned may be ſeparately guilty of it, there 
each offender is ſeparately liable to the penalty, becauſe the crime 
of each is diſtinct from the offence of the others, and each is 
puniſhable for his own crime. Per Ld. Mansfield, C. J., in Rex 
v. Clarke, Trin. 17 G. 3 Coup. G12. =o 
3. Where a ſtatute gives accumulative damages to the party And it has 
grieved, it is not a penal action; for in a penal action no coſts bees held, 
are allowed, but if the action be brought by the party grieved, he 5.” 
is entitled to coſts. Per A/bburft; J. in W 


Mich. 28 G. 3. 2 Term Rep. B. R. 154. party 


grieved, is 


codgate v. Knatchbull, by erer to 


not within 31 Eliz. c. f., which limits the bringing of actions on penal ſtatutes.” Spieces v. Fre- 


derick, Trin. 25 G. 3. 2 Term Rep. B. R. 155- n. (a). 


4. In an action to recover ſome penalties of 50/. on the 13 C. 3. 
c. 68. 5 5., a verdict was given for the plaintiff, with one penalty 
generally; when the jury brought in their verdict, the plaintiff's 
counſel applied it to the count in the declaration, which it was 
afterwards admitted could not be ſupported in point of law, and 
the aſſociate accordingly indorſed on the pgſea that the jury had 
found the defendant guilty of the offence charged by that count. 
And the queſtion was, whether the finding of the jury could be 
afterwards applied to any other count, which was good? Upon 
which the court were of opinion, that it being a penal action, 
and the plaintiff having elected to enter the verdict on one count, 
he could not then be permitted to reſort to another. The judg- 
ment was therefore arreſted. . Holloway qui tam v. Bennet, Mick, 
30 G. 3. 3 Term Rep. B. R. 448. 9 Ty 

5. An action was brought on fat. 12 G. 2. c. 36., which for- 
bids the ſale of books imported into this kingdom under certain 
circumſtances, At the trial the plaintiff proved two diſtinct acts 
of ſale on the ſame day, and the judge being of opinion that this 
conſtituted two different offences, a verdict was taken on two ſe- 
parate counts. It was W verdict ſhould be entered 
n OH 2 on 


* oh one count only, on the ground that only one penalty could be 

incurred in the ſame day. But the court, after taking time to 
, ., Conſider, were of opinion, that the two penalties might be reco- 
vered, becauſe they were two diſtinct acts of ſale. Brooke qui tam 
V. Millikin, Mich. 30 G. 3. 3 Term Rep. B. R. 509. | 


Wr. (A. 2) Tried where, by whom, and how. 

1. V 4 qui tam on 5 Elia. for exerciſing a trade without an ap- 
. prenticeſhip, it was moved to ſtay the roceedings, becauſe 
the nominal plaintiff had releaſed, and the fact was laid at Cam- 
bridge ; whereas the juriſdiction of the court of King's Bench is 
reſtrained by 21 Fac. 1. c. 4. to actions ariſing in the county 
where the X B. ſits, ſo that if they were to go on to trial the 
plaintiff could have no effect of his ſuits and the court being of 
that opinion, they made a rule that proceedings ſhould be flayed. 
Smith v. Potter, Hil. 5 G. 1. Str. 415. iy 1 
. C. 254 2. An information was brought at the aſſizes on the 21 H. g. 
5. P. An- F. 13. againſt the defendant for non- reſidence, and the action is 
drew; ap. thereby given to him that will ſue in any of the king's courts 
an by bill, plaint, or information, in which no eſſoign is to be al- 
the ame lowed. And upon demurrer, the court held, that it would not 


Karte, lie at the aſſizes, but muſt be brought in the K. B., according to | 


7 many caſes cited; ſor the 21 fo. I. c. 17. never intended to 
recovered give 4 new juriſdiction to the aſſizes in caſes where they had it 
ſeveral fe- not before. Garland qui tam v. Burton, Mich. 12 G. 2. Sir. 1103. 


nalties, 2 : . . " " - 
rule was granted to ſhew cauſe why the judgment ſhould not be arreſted upon this, amongſt other grounds, 
that the K. B. bad no original jutiſdiction over this ſubject; it ſhould have been an infotmation before 
the juſtices of affize or juſtices of the peace, and removed into that court by certiorari, by 18 Eliz. c. $. 
- But Buller, J. obſerved, that this action could not have been brought before the juſtices of affize or 
Juftices of peace, and the rule was abandoned by defendant's counſel, Leigh gui tam v. Kent, D. D. 
Trin. 29 G. 3.3 Term Rep. B. R. 362. _ 
Another ch beten in the above taſe was, that it was a proceeding by bill, whereas it ſhould have been 
dy information or original; according to the ſtat, 18 El. * But it appears by the late caſes, ( in op- 
poſition to Widdiſton v. Clarke, Cro. Eliz. 76. M. 29 EI.—z Inſt. 194. 8. C.—Sty 223.—1 Roll. 
Abr. $37. pl. 8. ) that a proceeding by bill is an original action within the 18 Eliz. c. 5., and that original, 
as there uſed, doth not mean © writ, but original action, as contradiſtinguiſhed from proceedings 
in inferior coutts, and the ftar-chamber, where the proceedings were in a ſummary way by libel or com- 
. plaint. Hill v. Dechaite, Sty. 381. 4 Car, 2.—Roll. Abr. 537. S. C.—Carth. 234. The ftatute 
18 Elis. c. 5-, (the very act itielf,) gives an action of debt in any court of record to recover penalties 
A againſt that act. The ſtat. 3r El. c. 5., relating to informers, (which of courſe is of later date,) men- 
tions actions, ſuits, bills, or informations. And in $ Burr. 2722., and Cowp. 429-, are two inſtances of 
proceedings in the court of K. B. on the ſtatute for non · reſidence. Yide 3 Term Rep. B. R. 365, n. (a). 
Vide Str. 3. By fat. 24 G. 2. 6. 18. f 3., © every ven, fac: for the trial of 
c any iſſue in any action or information upon any penal ſtatute in 
& any of the courts of record at Weſtminſter, counties palatine of 
& Lancaſter, Cheſter, and Durham, and the principality of Wales, 
e ſhall be awarded of the body of the proper county where ſuch 
& jiſſue is triable.” 7 25 „ 1 
Lord Mans- 4. An information qui tam on fat. 5 Eliz. c. 4. 39. for exer- 
„ 
dae of Far. cg a trade, the defendant not having ſerved an Le 
ren v. Wil- for ſeven years, having been brought in the eourt of quarter ſeſ- 
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fions of the city of London, and having been removed by certiorars Rams, cited 
into the court of K. B., and the defendant found guilty, a rule was ent meg 

obtained to ſhew cauſe why the judgment ſhould not be arreſted, Js —_— 

for want of juriſdiction in the ſeſſions, upon the authority of the the bar, up- 
reſolution of I. B. upon the fat, 21 Fac. c. 4. f f. in Sir Wm. den wel. 
Fones, 193. The court took time to conſider, and inquire what cher an ac. 
was the practice, after which the rule for arreſting the judgment tion could 
was diſcharged, the court being informed by perſons of great ex- tr drought 
rience in ſeſſions buſineſs, that it had been uſual to file ſuch in- — 
formations. Farren qui tam v. Williams, Hil. 16 G. 3. Coup. 369. 5 (of - 

for exercifing a trade contrary to the fat. 5 Elis. c. 4. And the opinion was asfollows : 2 
an action canno: be brought in the corporation court, but an information gui tam may be brought is 
the corporation court of ſeſſions. Yide Cowper, 370. | | EF; 

F · Actions were brought to recover penalties, under fat. 25 G. 3, 

r. 5 1. (reſpecting the letting of poſt horſes) ; ſome of the counts * 

in the declarations were for the 50 J. and ſome for 10, penalties, = 

The plaintiff obtained a verdict on thoſe counts only which were | 

for the 10 J. penalties, whereupon it was moved to arreſt the judg- - 

nent, on the ground that none of the inferior penalties could de 

ſued for in the ſuperior courts ; the 57th ſection of that ſtatute 3 

enacting that all penalties of 50%. ſhould be ſued for in any of his 

majeſty's courts at Weſtminſter ; and the 59th ſection provides, 

c That it ſhall and may be lawful to and for any juſtice of the 
the place where the offence ſhall be com- 

c mitted, to hear and determine any offence againſt the act which 

« ſubjects the offender to any tr penalty not amounting 

& to 5ol., and to convict,“ Sc. And the 63d ſection gives a 

power to the juſtices to mitigate the penalties, Ihe rule to arreſt 

the judgment was made abſolute ; for though in general the juriſ- 

diction of the court of K. B. is not to be ouſted but by expreſs 

words, and where no particular mode is pointed out by which 

a penalty is to be recovered, the proceedings muſt be by action 

in the ſuperior courts; yet there 1s another maxim equally clear - 

reſſum facit ceſſare tacitum ; and the words “ ſhall and may,” 
ich are uſed in the 59th ſection, have been held in many caſes 
imperative. It would have been abſurd to have ſaid that 

the juſtices ſhould have a coneurrent juriſdiction with the ſupe · 

rior court, and that they ſhould have the power of mitigating the 

penalties, and the ſuperior court not; for if it were optional in thg 

1 to ſue where he pleaſed, he would of courſe inſtitute. . 
is ſuit before that juriſdiftion by whom the penalties could not 


de mitigated. Cates qui tam v. Knight. Same v. Melliſh, Mich, 


30 G. 3. 3 Term Rep. B. R. 442. 


A. 3 At what Time brought, and what the Proſes iViner 2.48 
; | cutor muſt do to bring Action. 


I, IN the conſtruction of the ſtatutes 31 Eliz. ., 5. 65. 18 Elia. Hob. 250. 
c. 5. H. 21 Face 1. c. 5. , the following particulars are to be e 54+ 

phſerved, 1ſt, That if an offence prohibited by any penal ſtatute guy, £353 

i p CL ets E bg Pri. 195. 


> 


\ 


- 
* . 
41 


be alſo an offence at common law, the proſecution of it as of an 
2 at common law is no way reſtrained by any of theſe 

3. Abr. | 2dly, That if a ſuit on a penal ſtatute be brought after the 

Sog. Show. time limited, the defendant needs not plead the ſtatute, but may 
oy, 73+ take advantage of it on the general ifſue. I 

c. Car, zaly, That if an information gui tam be brought after the year 

Long Jac... on A penal ſtatute, which gives one moiety to the informer and 
66. Vid the other to the king, it is naught only as to the informer, but 

60. good for the king. | | 


Cro-Bliz.  4thly, That the party grieved is not within the reftraint of 


-- ® 237. theſe ſtatutes, but may ſue in the ſame manner as before. | 
Show. 354+ Carth. 232. Ld. Raym. 78. Bull. N. P. 195. | | 


Tt has been 5thly, That it ſeems not to be ſettled, whether the ſuing of a 
A latitat within the year be a ſufficient commencement of a ſuit on 
fuffcient à penal ſtatute to avoid the limitation of theſe ſtatutes. 
commencement of the ſuit. Carth. 232, Show. 363. And the plaintiff may ſhew the true com- 
mencement of the proſecution. Burr. 1243. But if the writ, were not ſued out till after the year, 
though by relation, it would be within the time the plaintiff ought to be nonſuited. Bull, N. P. 195. 3 
and the real day of ſuing out the writ (even the hour) which hall be conſidered as the commencement 
the ſuit, may be ſhewn in the pleadings. Burr. 1423. | 
; Show. 353. | Gth'y, That it ſeerns alſo to be queſtionable, whether a ſuit by 
NE N a common informer on a penal ſtatute, which firſt gives an action 
66. | 
84 a one who will ſue, be within the reſtraint of theſe ſtatutes. _ 
. *thly, That it ſeems queſtionable, whether the clauſe in the 
31 Eliz. c. 5. 4 by which it is enacted, “ that nothing in the 
« ſaid act contained ſhall extend to champerty, king's cuſtoms, 
« or foreſtalling, c. but that every ſuch offence may be laid in 
« any county, any thing in the ſaid act to the contrary notwĩth- 
« ſtanding,“ do except the ſaid offences out of the clauſe relatin 
to the time within which ſuits on penal ſtatutes muſt be brought? 
for the words above mentioned, namely, “ but that every ſuch 
„ offence may he laid in any county,” ſeem to reſtrain the ge- 
nerality of the precedent, which ſay, “that nothing in the ſaid 
act contained ſhall extend to ſuch offences.” 2 Hawk. P. C. 
lib. 2. c. 26. $ 44. et eg. 1 
8. Err 2. In an action upon the ſtatute of uſury, 12 Ann. fat. 2. 
rk 2 515 c. 16., a motion was made to ſtay the proceedings, becauſe 
Cockran, no affidavit was filed of the cauſe of action accruing within a 
And. 25. year, according to the 21 Fac. 1. c. 4. 13. But the court held it 
ee not neceſſary, as well becauſe that act had been held not to ex- 
and after= tend to ſubſequent ſtatutes, (Salk. 373. 4. ): as alſo becauſe this 


wards made very point had been determined EH. 5 G. 2. Harris qui tam 


8 v. Reyney, Cunn. 30., on 19 Car. 2. C. 18. againſt buying and 
ceedings in felling live cattle; and the practice had never been to file any 
8 — : ſuch affidavit. French qui tam v. Coxen, Mich. 11 G. 2. Str. 1081. 
u ; . 
the 25 Ed. 3. ſtat. 4. c. 3., becauſe the plaintiff had not filed any affidavit that the offence was com- 
"mitted within the county where, or within a year before the action was brought, according to the ſtat. 
21 Ja. 1. c. 4. It was argued againſt the rule, that the directions of the ſtatute had never been followed 
in practice, and that even it the affidavit were neceſſary, the want of it was not a ſufficient ground 3 


\ 


to the party grieved, and in his default after a certain time to any, 
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the proceedings, for the ſtatute is merely directory to the officer to receive ſuch an affidavit; and if it 
were true, that the offence was not laid in the proper county, or that the action was not commenced within 
3 after the offence committed, the defendant may avail himſelſ of it at the trial.” Sed per Cur., An ac 
of parliament cannot be repealed by non uſer. Notwithſtanding any practice chat may have obtained to 
the contrary, as long as the ſtat. -F 1. remains unrepealed, we muſt fee it carried into execution f 
and as the plaintiff has not complied with the directions of the ſtatute, the proceedings muſt be ſtayed. 
And this was the proper mode of taking advantage of the objection. White qui tam v. Boot, Hil, 
28 G. 3. 2 Term Rep. B. R. 274. But, | | 
+ In an action on the tat. 21 H. 8. c. 13. & 26-, for non-refidence, in which the plaintiff had a verdict, 16 
. was moved to ſtay the proceedings, with liberty afterwards, to move in arreſt of judgment, amongſt other 
jections upon this, that no affidavit was filed that the offence was committed in the. county, where, or 
in a year before the action was brought, according to the a1 Ja. 1. c. 4., and the caſe of White 7¹¹ 
tam v. Boot ſupra was cited. But per Lord Kenyon, 1 think no ſuch affidavit is neceſſary ; it bas 
never been uſual to take that ſtep. And though, where the words of an act of parliament are plain, 
it cannot be repealed by non uſer 5 yet, where there has been a ſeries of practice without any exception, it 
goes a great way to explain them, where there is any ambiguity. I cannot forbear thinking that the fiat, 
21 Ja. c. 4. is merely directory to the officer, and that the objection if it can prevail, ought to have been 
made in ſome of the previous ſtages of the cauſe; but this has proceeded to verdict, and thus at all events 
we get rid of the caſe of White and Boot, But I bave looked into the caſes on this ſubjeR, and the re- 
ſult of my reſearches is, that the ſtat. 21 Ja. 1. does not controul any of thoſe ſtatutes on which penal 
actions are ta be brought in the ſuperior caurts. And per Buller, J. I cannot help thinking that the 
caſe of White and Boot is not law. A Kent, D. D. Trin. 29 G. 3. 3 Tem Rep. B. Ro 
362.—8. P. Balls gui tam v. Atwood, Hil. 31 G. 3. 1 H. Blackſt. 546. ; 


bl 


3 . In an action o lottery act 27 G. 3. c. 1. which in the Where e. 


ſecond ſection enacts, upon every ſuch « action, bill, plaint, 5 Per. 
e RR 
« the firſt proceſs ſpecifying therein the amount of alty curred pe- 


« or penalties ſued for, whereof an affidavit ſhall be firſt made 2 he 
« and filed zu the plaintiff bad ſued out a common bill of Mid- 25 C. 3. 
dleſex in debt, not ſpecifying the amount of the penalties ſued for, e. :., and 
nor filing any affidavit. But the court were of opinion, that the na pinti® 
act of parliament was imperative, and therefore the proceedings ge. affdavit 
could not be ſupported, and that there was no diſtinction between including alt 
bailable writs and thoſe which were not fo. Ning qui tam v. ** cues 
Horne, Trin. 31 G. 3. 4 Term Rep. B. R. 349. again each; - 


the writs were quaſhed, becauſe the words of che act of parliament are poſitive, that no proceſs ſhall be 
ſued out until an affidavit has been firſt duly made and filed. There ought to have been ſeparate 


vits. Ggowin ui tam v. Parry. Same v. Smith, Hil, 32 C. 3. 4 Term Rep. B. R. $77. 


(A. 4) Writ and Count, how. uss. 
1. JE ſeems to be ſettled that it is in the election of him who 

| brings an action on a penal ſtatute, which gives one moiety _ 

of the forfeiture to the king, and another to the informer, either 

to have a writ againſt the defendant, quad reddat domino regi et 

A. B. gui tam c. quas eis debet, or to have it in this form, quod 

reddaj A. B. qui tam c. quas ei debet ; it ſeems likewiſe to be ſet- 

tled that whether the writ be in one form or the other, it is well 

purſued by a declaration in the name of the plaintiff only. 

2 Hawe. 379, . 

2. And it ſeems to be doubtful whether there be any neceſſity It feews 
that either the writ or count in any ſuch action do expreſs that it rel that 
is brought for the king as well as ho party. Dit. Pun rt 
i indaght eee which grey ove tied fate, Fehl Ke i fame 
fexcace as to the forms of ſuch informations, wo ſome other teſpects; for ſometimes they ſay, Og 

: d * o | on 


— 


von ncerves to the infotmer gui tam, ct., to demand the ſum forſeited for the king and himſelf ; and 
© ſometimes that it accrues to the king and to the informer gui tam, &c. , and ſometimes that it accrues to 
- the king and to J. S., c. (namely where che ſtatute divides the ty into three parts, &c.) and 
0 the informitr qui tam, Ag, and ſometimes they have no clauſe at all of this kind. And guere, if it be 
mot fatal to have any ſuch clauſe where the penalty is not recoverable by the information, but requires a 
ſubſequent one grounded on the conviction ? Alſo, ſometimes ſuch informations pray proceſs againſt the 
defendant, to bring him in to anſwer to the informer, gui tam, &c. only; ſometimes to anſwer tam 
domino regi quam, A. B. qui tam, &c. and ſometimes to anſwer de et ſuper premiſſis generally, without 
_ expreſſing to whom. > Hawke. P. C. 379. 1 N 


— 3. If an information contain ſeveral offences againſt a ſtatute, 


— — and be well laid as to ſome of them, but defective as to the reſt, 


in the in- the informer may have judgment for ſo much as is well laid. As 


Formation,” where the words of a ſtatute are fully purſued in the deſcriptions 
Aden con. Of ſome of the offences and not of others, or where ſome of the 
ith times that the defendant hath offended againſt the ſtatute are ex- 
preſſed with convenient certainty, and others not; as where it is 
alleged, that the defendant for 11 months and more, from Sept. 


trade without having been an apprentice, c. or was abſent from 
church, c. in which caſes judgment ſhall be given for the 11 
months. But if the whole time be expreſſed inconſiſtently ; 

that the defendant was an offender 11 months from the frft of 


is void for the repugnancy. 2 Hawk. P. C. 376. r ® 


fence he was convifted. A conviftion muſt be good in all its parts; the information muſt be ſupported by 


the evidence, and the judgment by both. Here the defendant was charged with two diſtinct offences, _ 
u 


of which would ſubje& him to a ſeparate penalty ; and ſuppoſing they could both have been incl 
In one conviction, which is to be doubted, the defendant ſhould bave been convicted of both. A judg- 
| r little is as bad as @ judgment for too much. Rex v. Salmon, Eaſt. 26 C. 3. 1 Tem 
* 5449. "= ; S Fiſt 4 

An information was exhibited againft the defendant for importing brandies, and landing the ſame, the 
Auty not being paid. There was a verdict for the informer; and it was moved in arreſt of judgment, 
- . that the offence was not laid to be between ſuch a day & ante exbibitionem n 
uſual way, but only before the exhibiting ; and (though, ſays the reporter himſelf, this ſeemed a fatal 
objeQion, yet) the court were all of opinion for 1 and gave judgment accordingly. Read gui 
| fam v. Francia, Ealt. 1719. Bunb. 42. | "Ie? ; . 
Information againſt the defendant for following the buſineſs of a tanner, not having ſerved an 
282 The evidence did not ſpecify the time, as laid in the information, the judge 
therefore directed the jury to acquit the defendant, and be was acquitted accordingly; and the proſecutor 
having cloſed his evidence, the judge very properly mule to let him ſupply the * it being a pro- 
ſechtihſ that was not to be encouraged, Rex v. Taylor, "Surry Lent Afhz 1776, « Blackſtone, I. 
1 Ric. Abr. page 39. JSC * 
IN XN WT 8 0 ; ROOT. * n Re 

4. Where there are ſeveral ſeizures by ſeyeral perſons, and the 

whole does not amount to 100 ., it is allowed that all may be put 

into one writ of appraiſement, and one information only may be 

exhibited in the names of all the perſons ſeiſing for the ſeveral 
the reporter makes a quaere. 005 * 
. It was moved to quaſh an information exhibited at the 


ſeſhons in London againſt the defendant, for exerciſing a trade 


©. without having ſerved an apprenticeſhip thereto, contrary to the 
+> | ſtat. 5 Klik. c. 4. J 31.3 and it was objected, 1ſt, That the of- 


A 


fence was ſaid in the information to be committed in the city of 

' London, whereas it ſhould be ſaid in the county and city of Londen, - 

in order to ſhew a juriſdiction in the ſeſſions, for the court cannot 
ONE TEIN TT TICK. #3 A abba”, f 


x ts take 
0 6 1 8 
6 % \ 
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ro, in ſuch a year, unto Sept. 9, in the * following, uſed a 


FFF | 


_— — _ — — 
. 


F OY 
2d, 


udicial notice that Londen is a county. Stat. 21 Pa. 1. c. 4. 
t was ſaid the informer gives the court-to be inder/iood, inſtead 


of to underſtand." zd, The informer prays a You of the penal- 


ty, whereas it ſhould be the whole: but Lee, C. J. laid, he remem- 

bered no inſtance of quaſhing thoſe informations for objections 
ariſing from the face thereof, and believed the practice to be other- 
wiſe; though he ſaid an information may be quaſhed for irregu- 


larity. Rex v. Holmes, Eaſt. 11 G. 2. Andrews, 216. 


6. Information qui tam by the clerk of aſſize upon the ſtat. 21 
H. g. c. 13: $.26., for non-reſidence, and it alleged that he being a 
ſpiritual perſon, and parſon or vicar of the pariſh of C. in the 
county of H. for four whole months next before, c. did not 
keep his abiding, c. Demurrer, and for cauſe, 1ſt, That it is 
not alleged in the information that the defendant was inſtituted - 
and inducted into this church; ſed non allocatur, for though it be 
neceſſary to be ſhewn, where the pleading is on the part of the de- 
fendant, it is otherwiſe, where the matter comes on the fide of the 
plaintiff, (Salt. 35 5.) ad, It was objected, that the words were 
in the disjunctive, parſon or vicar; ſed non allacatur, for the act ex- 
tends to bot and the words here are ſynonimous. Garland qui 
tam v. Burton, Mich. 12 G. 2. Andr. 291. TEE 
7. Objection was taken to an information gui tam, on the ſtat. 
5 Eliz, c. 4. , for exerciſing a trade, not having ſerved an appren- 
ticeſhip ;, that the place where, did not appear to be a city, market- 
town, or corporation, it might be a village; fed non alkenes, for 
there is nothing in the act that reſtrains it to be laid in a city, 
market-town, or corporation, and laying it in a pariſh will not 


affect the evidence. Ball qui tam v. Cobus, Trin. 30 & 31 G. 2. | 


EEE EDT. a es 
8. In arreſt of judgment after verdi the objection was, that 


the action, which was for a forfeiture incurred by an offence 


againſt the turnpike acts, 26 H 28 G. 2., was brought in the in- 
former's name only, not qui tam, though half the ſum forfeited is 
piven to the truſtees of the turnpike ; but the objeCtion was over- 


ruled, the action being proper in the informer's name only. Bal- 


chin v. Clark, Mich. 31 G. 2. Barnet, 471. r 
9 In an action on the ſtat. 9 Ann. c. 14. f., againſt gaming, 
which impowers any perſon to ſue for and recover the money, and 
directs that a moiety of it ſhall be to the uſe of the poor of the 
ariſh where the — ſhall be committed, the declaration may 
be laid either to render to the informer only, or to render to the 
informer and the poor, and the judgment may de ſo likewiſe. 
Frederick Bart. v. » Hil. 7 G. 3. Burr. 201ũ. 
0. An information on the lottery act, 22 G. 3. c. 47. ſtated. 
that the defendant did receive from A. B. a certain ſum of money, 
under pretence and promiſe to pay to A. B. a certain other ſum, 
on the event and contingency that the ticket No. 37, 170 ſhould be 
drawn fortunate on ſuch a day of the drawing of the lottery ; and 
after conviction it was objected, that it did not appear that the 
ticket in queſtion was a ticket in the ſtate lottery; the information 
mould haye alleged that the ticket was a ticket in the ſtate lottery. .,. 


re eſtabliſned 
* a 
1 N 8 s J * - ,*9 1 f 


— 


. - eſtabliſhed by act of parliament, whereas the only mention that 
was made of the ſtate lo related to the time of drawing the 
ticket: and the court held the objection fatal. Rex v. Trelawney, 

Eaſt. 26 G. 3. 1 Term Rep. B. R. 2222: 
In an ation 11. In gui tam action on the 27 G. 3. c. 26., (reſpecting poſt 
2 2 4 horſes) brought by the farmer of the tax, the declaration ſtated, 
once be that the defendant did the ſeveral facts conſtituting the offence, 
the letting with intent to defraud the plaintiff, who ſues as aforefaid of the 


of horſes, ſaid rate or duty contra formam fatuti, On a motion in arreſt of 


counting for judgment it was objected, that the offence was charged to have 


the ſame, it been committed with an intent to defraud the farmer generally, 


i cot n vhereas it ſhould have been, with intent to defraud his majeſty : 


dun he but the court held the objection to be ill founded. Radford qui tam 


ns V. Me Intoſb, Eaſt, 30 G. 3. 3 Term Rep. B. R. 632. 


| aid under a Gidelicer. Radford quitam v. McIntoſh, 3 Term Rep. 632, 


ee: (4. 6) Pleadings in Actions on Statutes. 


8. C. S. P. 1. IN a qui tam action on the ſtatute of gaming it was held, that 
Rep. uur. the defendant could not be admitted to plead double, the 


5 P. Weid act for the amendment of the law excluding popular actions. 


T qe Morgan V. Luckup, Trin. 9G. 2. Str. 1044. 28 
T. 1 „1. * 
I Bard 17. | Anonymous, Hil. 14 G. 2. Barnes, 15 Law gui tam v. Crowther, Faſt. 28 8. 2. 
2 Wilſ. 21., and ina ſubſequent caſe the court were of opinion, as the words of the proviſo in the 
Rat. 4 Ann c. 16., that nothing in that act before contained ſhall extend to any writ, bill, action, or in- 
Formation, upon any penal ſtatute, are peremptory, they could not be diſpenſed with, Heyrick v. Foſter, 
Trin. 32 G. 3. 4 Term Rep. 701. ö 
2. The defendant in a penal action having pleaded a ſham plea 
of a judgment recovered, in the next term moyed to withdraw 
that plea, and plead the es iſſue, but this was refuſed. Ellie 


qui tam v. » Hil. 8 G. 3. 2 Will. 369. 


Neicher aan 3. It was moved to ſtay the proceedings in an action againſt de- 
the record fendant for inſuring lottery tickets, contrary to the ſtat, 16 G. 3. 


wi c. 34., upon an affidavit, ſtating that a former action had been 


defendant brought againſt him in the Common Pleas for the ſame offence, at 
3 the ſuit of another perſon, in which the court had given him leave 
by another to compound. But the court were of opinion that this matter 
perſon, be ought to have been ſpecially pleaded, and refuſed to ſtay the 
girenin proceedings. Harrington qui tam v. Johnſon, Hil, 18 G. 3. E. 
but it muſt 744+ 


be pleaded that the plaintiff may be at liberty to reply aul tie record, or that it was a recovery by fraud to 


defeat a real proſecutor, which he cannot be prepared to ſhew upon an iſſue of ai debet. Bredon gui tam 
v. Harman, Eaſt, 12 G.z. Str. 701. | | | 

4. If an action or information be brought upon a penal ſtatute, 

and there be another ſtatute that exempts or diſcharges the de- 

fendant from the penalty, this ought to be pleaded, and cannot 

be given in evidence on the general iſſue; for the general ifſue is 

but a denial of the plaintiff's declaration, and the plaintiff has 

proved him guilty, when he has proved him within the law upon 

which he founded his declaration; ſo that the plaintiff has per- 

formed what he bas undertaken ; but if the defendant would ex- 

| emꝑt 


ww 


empt himſelf from the charge, he ſhould not have denied the 
declaration, but have ſhewed the law that diſeharges him, F 
Another difference is taken between where the proviſo in a ſta- 
tute is matter of fact, and where it is matter of law : for where it 
is mere matter of fact, it may be given in evidence; as if an action 
of debt be brought againſt a ſpiritual perſon for taking a farm, and 
the defendant plead quod non habuit nec tenuit ad firmam contra fore 
mam fatuti, the defendant may give in evidence that it was for 
the maintenance of his houſe, according to the proviſo in the ſta - 


" tute. But on an information on 5 Ed. 6. c. 14., for engroſſin 


the defendant cannot upon the general iſſue give in evidence a li- 
cence of three juſtices, according to the proyiſo z beeauſe whether 
there be a ſufficient authority given, is a matter of law, and there» 
fore cannot be given in evidence, but muſt be pleaded. A ſavi 
proviſo may be given in evidence on the general iſſue, becauſ 15 * 
the party be within the proviſo, he is not guilty on the body of the 
act on which the action is founded. Bull. Ni. Pri. 225. I 
5. If the defendant plead nil debet/to an action or information 
gui tam, it is ſafeſt to ſay that he owes nothing to the informer nor 
to the king, becauſe if he only plead that he owes nothing to the 
War gd it may be objected that the whole declaration is not an- 
wered, which makes a demand for the king as well as the in- 


former; yet perhaps it may be a good anſwer to ſuch objection, 


that in the plea that he owes nothing to the informer, it is neceſ- 
ſarily implied that he owes nothing to the king, and therefore 
needs not be expreſſed. 2 Hawk. P. C. 393. | 
6. If there be more than one defendant, they ought not to plead 
jointly that they are not guilty, but ſeverally that neither they nor 
any of them are guilty, Ee. 1b. | Tp 8 
7. Wherever a plaintiff may declare am pro dom. rege quam pro Hawkins 


feipſo, he may continue the ſame form of words both in the join- lerer ita 


ing of iſſue, and in the venire, but is not bound to do it unleſs he bet 
the king be entitled to part of the penalty. 1 Bac. 4b. 41., cites bound to de 
2 Hawk, 395- 2 ee is this 
there are precedents to the contrary. The uſyal form in the plaintiff's replication, is © and the plaintiff. 
* who ſues as aforefaid, doth ſo likewiſe, c. where defendant offers iſſue. If the plainciff, then 
« and of this the ſaid A. who ſues as aforeſaid, puts himſelf on the county, &c.” halls: 


8. To an action of debt on the 10 Ann. c. 26.4 i07., the defend- 
ant pleaded not-guilty, the plaintiff . ſigned judgment as 


for want of a plea, conſidering the plea of not gnilty to an action 


of debt as a mere nullity. And upon a motion to ſet the judg- 
ment aſide, which was oppoſed in the firſt inſtance, the court 
were of opinion that the plea was certainly not a nullity ; and in- 
deed it ſhould ſeem rather a good plea, for being an action for an 
offence under a penal ſtatute, the defendant by ſuch a plea ſays 
that he is not guilty of the offence. And the judgment was ſet 
aſide with coſts, Copping qui tam v. Carter, Mich. 27 G. 3. 1 Term 
Rep. B. R. 462, $ os 2 


| 


Near (A, 7) Qi tam, &c. Bar or Diſcharge. What (a). 
Tan ation JN an action on the ſtat. 15 Car. 2. e. 8. for ſelling fat lambs 


of — 1 alive, the defendant pleaded, that in the ſame term another 
22 bi. informed againſt him and recovered. And on demurrer it was 


den at, held ill, according to 2 Lev. 141. becauſe he did not ſet out the 
n coy on which each bill was exhibited, that ſo the court might 
5 


ge of the Priority. Jackſon qui tam v. Giſting, Trin. 16 G. 2. 


1169. q 

1 a memorandum referring to Saturday next after the Morrow of All Souls; the 
defendant | in abatement, that in. the ſame term one G. L. exhibited his bill againſt the 
defendant- for the fame cauſe of action, and for the ſame identical offences, The court were of 
opinion that this plea was a bad one, for the defendant ought to have ſhewn that the right of action 
was attached ih ſome other perſon before the preſent plaintiff's action was commenced. Notwithſtanding 
the general fitian of the whole term being but one day, yet, when the priority of action, becomes eſſen- 
tial, and neceſfary to be aſcertained, the particular day muſt be ſhewn. And there is no reaſon or foun- 
dation for a diſtinction between pleas in bar and in abatement, for in both caſes it is equally neceſſary to 
tet out the particular day; if the particular day be not ſpecified, the whole term will be conſidered as but 
one day. Judgment guad reſpondeat oufter, Combe, Efq. v. Pitt, Trin. 3 CG. 3. Burr. 1423. In this caſe, 
one was cited from Hobart and from Moore. Pye v. Cooke, 14 Fac. 1., to prove that where two informa- 
tions are exhibited on the ſame day, that the defendant need not anſwer to either, and it was argued, that 
if both were in fuct brought on the very ſame day, one might be pleaded to the other. And Lord Manſ- 
geld obſerved, that though the law does not in general allow of the fraction of a day, yet it admits it in 
caſes where it is neceſſary to diſtinguiſh z and be did not ſee, why the very hour might not be fo too, 
where it is neceſſary and can be done, for it is not like a mathematical point which cannot be divided. 
S. C. and S. P. Blackſt. 473+, and it is there ſaid, that there never can be two actions brought at exaQtly- 


| nt (A. 8) Puniſhment of 1 en and Coſts (3). | In 
8 what Caſes, And Compounding, 


letter (A. 4): ; 


—— - 
* 9 + ;«@ 4 | — 


1. 4 T is faid that no cofts ſhall be recoyered in an action on a 


A I * ſtatute, which gives no certain penalty to the party grieved 
„ 40. Tre. be Pa b 4 
SLEW IS: but only his damages in general, &&. if ſuch a ſtatute be intro- 
350. Salk. dudtive of a new law, and give a remedy in a point not remedi- 
2 able at the common law. But there is no inconvenience in this 
V. . . . * . be". 
Ikea caſe, becauſe no certain ſum being ſpeciſied, the jury may give 
Caleſ- the plaintiff a full ſatisfaction by way of damages. 2 a 
a dJ. 389. | | | 
26 G. 3 The rule in Pilfolds cafe, 10 Rep. 176., is law, which ſays, that in all caſes @ man 
either before or by the fiatute of Glouceſter 6 Ed. 1., ſhould not recover damages, if after the (aid ſtatute 
another ſtatute in à new Caſe gives damages, either fingle, double or treble, &c. there the plaintiffs ſhall 
not recover coſts. But it has been determined that the ſtat. 1 G. 1. c. 5. $6., reſpecting demoliſhing 
houſes, &c. does not create damages in cafe where there was none before, for the plaintiff in ſuch 
2 caſe, was entitled to damages agaiaft the particylar perſons who ſhould pull down his houſe, at common 
law; therefore damages in ſuch a caſe, are pot newly created, but the object againſt whom they are to be 
recovered is only changed from the particular perſon to the hundred, therefore the plaintiff in ſuch a 
caſe muſt have hit Witham v. Hill, and others, Euſt. 32 O. 2. 2 Wilſ. 91. In penal actions 
vo coſts are allowed ; but if the action be brought by the party grieved, he is entitled to coſts, Per 
Aſhhurſt, J. 2 Term Rep. B. R. 154 


. 2. It ſeems agreed that no action on any ſtatute by te party 
grieved is within the purview of the ſtat. 18 Eliz. c. 5., the whole 

, 2 whereof ſeems clearly to relate only to common in- 
formers z yet if ſuch action by the party grieved be for any 

: 1 PEAR offence 


him, Er. by virtue of 23 


C. 398. 


| Rex v. James, Mich, 9 G. 2. » temp. Hardw. 159. : * 


% 


 Attiohs. Wh „ 552 
offence. or wrong perſonal, immediately ſuppoſed apt done to 
the plaintiff or plaintiffs z or whatſoever the nature A the a⁰j,Et,j 
may be, if the plaintiff might have coſts in caſe judgment ſhould "| 
. er e opened OY ainſt 

. 8. c. 15. Sf 4 Ja. I. c. 3. 2 "oF : 


P. C. . | » ee UE AT „ 
3. The plaintif brought a qui tam action upon the ſtamp act It is in the 
againſt the defendant for marrying without licence, and had him —— of 
in execution, where he had lain ſome time, The court, upon the ,;,. 6,94; 
authority of the ſtat. 18 Eliz. c. 5. 5 3., and upon an affidavit of compound, 
the poverty of the defendant, gave leave that the plaintiff might 22 
compound with the defendant. Brad/baw v. Mottram, Eaſt. 5 G. 1. Aion on 
Str. 167. 5 : 2 nee 3 
making t fineneſs than that ſtatute direQts, Howell pai cam *. Morris, Mich. 
18 0. 2. 1 Will. 79. 5 . e, S 
— 2 2 n to play at —— 
and that the defendant had won divers ſums of money of A. B., that A. B. was become 4 bankropt, and 


that the aſſignees who ſet the proſecution on foot were ſatjsfied with teſpect to defendant, and the court 


granted leave. Anonymous, Eaſt. 19 C. 2. 1 Will, 130. K 4+ 

In an action brought on the tat. 13 Eliz., for ſetting up a fraudulent judgment, wherein plaintiF on 
the trial obtained a ve: dict for the penalty of 45 /., beſides which, corporal puniſhment and impriſonment 
for fix months, are inflicted by the ſtatute, it was moved for leave to compound 3 ſa per Cur., The 


tat» 18 Elis. c. f. extends only to actions brought by common informers ; this action is ht by the 


party injured, The defendant is convicted by tae verdict, and after conviftion leave is never given in 
any caſe to compound. Britton qui tam v. Pierce, Mich. 25 G. 4. Barnes 462- 

VU Upon an indictment on the coal act for ſelling ſhort meaſure, the defendant was found guilty. After 
which it was moved for leave to compound with the proſecutor, but the motion was denied, for the 
king's moiety of the penalty is veſted bythe conviction, and then it is too late to compound. Berry gut , 
tam v. Levy, Mich. 4 0. 3. Plackſt. 443. But, . 4 N 
In a ſubſequent caſe, the jury — ions verdict for the plaintiff in an action of uſury, it was 
n rr 1 7 . r which was granted. Mavghan gai tam v. Walker, HiL 
32 « To erm ep · „X. . 0 : 

, The flat. 18 Elis. c. 5, refpeRting the compounding with defendants in penal ations, extends only to 
ſuits by common informers, and not to ſuits by the party grieved. | Bull Ni. Pri. 196. 2 Hawk. P. 


- 


4. In a qui tam action on the ſtatute of uſury, 12 Ann., it was Rat upon» 
moved to ſtay proceedings till notice given of the plaintiff's place onen that 
of abode: after the rule was ſerved on plaintiff's attorney, he might'ds ” 
ſends notice in writing that the plaintiff was in Switzerland, and ftayed on 
was going on with the action. Upon which it was a ſecond time 29 
moved to ſtay proceedings till his return from Switzer/and, or ſe- gigs in- 
.curity given for the coſts; and a rule was accordingly granted to ſolvency and 


_ "that effect. Vat. qui tam v. Green, Egſt. 12 C. 1. 697. 22 


| k „ digence, 
until ſecurity ſhould be given for cofts, tHe rule was refuſed ; the proper mode being't move that the 
ive motzey ſhould be paid into court. Field gui tam v. Carron, Eaſt. 32 G. 3. 2 H. Black. 25. 


5. If a proſecutor does not go on to trial, he ſhall pay coſts. By the con- 

| ſtant courſe 
of the court, 
the defendant is entitled to coſts if the proſecutor notice of trial, and neither goes to trial nor counter "ff 
mands it in time, and no inftance can be prod to the contrary, Yet if the defendant had drawn bs 


_ + proſecutor in to give notice of trial, that might be a reaſon for not giving the defendant any coſts. ** | 


v. Heydon and others, Hil. 2 G. 3. Burr. 1304. 


6. After trial and a caſe reſerved, a rule was made abſolute that Defendant} _. 

the plaintiff's attorney ſhould deliver to the defendant an account gry wy * 

in writing of the plaiutiff's place of abode, upon an affidavit by de- guy ef & 

fendant that he did not know what was the cauſe of action till it fte, et.. 
450 . ; * was -- WES 


8 is \ k 
* 


62 ions. 
was dos late in the preceding term for him to apply to the court, 

—— and the cauſe was tried in — 323 It was after 
— wards moved that plaintiff might give ſecurity for coſts, in caſe 
dcr e attor- judgment ſhould go againſt him, but this was denied, for plaintiff 
mey ſhould is a viſible perſon, and has a right by law to bring the action. 
the Shindler v. Roberts, Eaft. 12 G. 2. Barnes, 126., vide marg. to 


defendant's | 
attorney of pl. 4+ ante. 
che place of abode of the plaintiff, But the court were of opinion that the application ought to have 
deen made earlier, and came too late after verdict, an attorney not being obliged to expoſe his client to 
"be taken in execution; Hooper v. Harcourt, Mich. 31 G. 3, 1 H. Blackft, 334. | ; 
| 7. In a caſe on the ſtat. 8 G. 1., for killing game, the defendant 
©. obtained a ſide-bar rule for coſts on judgment, becauſe the plain- 
tiff had not replied, | It was moved to ſet aſide the rule; but per 
cur., The words of the ſtat. 18 Z/z. c.-5., are as general as any 
ſtatute relating to coſts, and ſeem to extend to every informer upon 
penal ſtatute, who ſhall delay his ſuit, diſcontinue, be nonſuit, 
or ſhall have the matter paſs againſt him by verdict or judgment, 
' ſuch informer ſhall pay coſts; and there have been a great num- 
ber of caſes like this, where coſts haye been given, and cited 
Carter qui tam v. Tooting, Mich. 12 G. 1. Law qui tam v. Worral, 
Mich. 21 G. 2. 1 Will. 177. 3 
8. It was moved, that the proceedings in an action on the ſtatute 
of uſury might he ſtayed, until the coſts taxed on a non pro., in 
the cauſe wherein one S. C. was plaintiff, and the ſame defendant 
as in that action was the defendant, being 20 J. were paid; but 
per Afton J., Though the court may perhaps in ſome caſes have been 
off their guard, and granted a motion of this kind, it has always 
been refuſed on conſideration ; and the reaſon is, that the party 
is at liberty if he pleaſes to purſue the coſts. of the former action, 
and cited a caſe, Waring v. Potter, in which the court denied a 
| fimilar motion. Engl v. Cox, Trin. 15 G. 3. Cowp. 322. 
Alton, J. in g. In debt upon the ſtat. 21 H. 8. c. 13., for non- reſidence, 
ep "ha the defendant pleaded the general iſſue, and at the trial the plain= 
v. Allot, tiff was nonſuited; and it was inſiſted that as the plaintiff, "if he 
mentioned had recovered, would not have been entitled to coſts, it was nei- 


the caſe of ther legal, nor juſt, nor reciprocal, that.in the event of his 3 


pup yi failed, he ſhould pay coſts to the defendant ; and that by 24 


- "bitants of 3. c. 8., a defendant can have no coſts on a nonſuit or verdict, 


_ | where the plaintiff ſues to the king's uſe, But per Lord Mansfield, 3 
These, C. J., This is not a ſuit proſecuted by the king, though he would 3 

; 2 have been entitled to a majority of the penalty if it had been re- ton 

ed, that the covered, but it is the ſuit of a common informer; the plaintiff I 

; ground of ought to pay coſts, and the coſts of the motion. And per Aſbburſt, YE H. 
da ce, J., The object of the ſtatute (18 Elix. c. 5. 6 3.) was to prevent ; 


decides, -  VExation in common informers, and therefore in that reſpect there ; 
ſome of 1s no diſtinction between a common informer qui tam, and one 
the judges who is entitled to the whole penalty, for he may be juſt as vexa- 


5 ms the tious when he proſecutes on behalf of the king and himſelf jointly, 
Jute miſ- as when he ſues on his own ſeparate account. Wilkinſon qui tam . 44 


bended. That Mr. J. Wilmot and be thought fo upon talking it over afterwards, and wer for Ting 


Be 


.4 


* 0 


the matter right; out the coſts were taxed. The miſtake upon which the court went, was, that the | 
atiff being the party grieved, would have been entitled to coſts if he had recovered, and therefore, | 

| even failed, ought to pay coſts to the defendant, But in fact the plaintiff would not have been en- 

titled to coſts on the ſtat. 9 G. 1. 22 I 7,, upon which that action was brought, becauſe it is a 

ſtatute ſubſequent-to. the ſtatute of Glouceſter, which gives coſts only where damages were before raco- 

* yered. Now before the ſtat. 9 G. T. c. 22., no damages were recoverable for what is there made the 
ſubject of an action, therefore the plaintiff could not have had coſts if he had ſucceeded, and conſe- | 
quently the defordant wes not enfitied to any vader the Rat-ig, J- 3.62.3, That caſe, therefore, is not 
to be conſidered as a precedent, becauſe the court afterwards found that they had certainly miſappre- | 
hended the ground upon which they determined it. The diſtinction taken in the books is this? where- 
ſoever a ſtatute ſubſequent to the ſtatute of Glouceſter, encreaſes damages to the double or treble value, 
where damages were before given, the plaintiff ſhall recover coſts, and thoſe coſts ſhall alſo de doubled, 
or trebled, as the ſtatute may be; but where ſingle, double, or treble damages, are newly given by ſuch 
ſubſequent ftatute, where no damages were formerly recoverable, there the plaintiff ſhall recover thoſe 
damages only, and no coſts, becauſe the ſtature of Glouceſter does not operate to add coſts to what is given 
by ſuch ſubſequent ſtatute. 2 Inſt. 209. Gilb. C. P. 258-9. Cowp, 467. — But in a caſe decided 

| , it was held, that a party grieved was entitled to coſts on the 9 G. 1. c. 22+, againſt the 
mere and Buller, J. obſerved, that Lord Coke, in 4 Inft. 289., lays down a different rule from that 
in Pilfold's caſe, and ſays, „this clavſe (ſpeaking of the ſtatute of Glouceſter) doth extend to give 

4 cots where damages are given to any demandant or plaintiff by any ſtatute made after this parlia- 

„ ment. Jackſon v. Inhabitants of Caleſworth, Mich. 26 G. 3. 1 Term Rep. B. R. 71. Via. 

more upon ſubject in title Ca, particularly under letters A 4. B. 


10. Coſts will be allowed to the plaintiff upon compoundi a And on mo- | 
ram action, where ſuch a compoſition appears to be bona fide, ton dhe de- | 


qu | 
Mood qui tam v. Jabnſam, Trin. 17 G. 3. Blackft. 11577 | — we 
SM) © nalty into court with coſts. Walker v. King, Trin. 3: Ges, Bull. Ni. Pri. 197. 


11. But not where the compoſition appears to be colluſtve. 
Weed qui tam v. Cafin, Trin. 17 G. 3. Blackh. 1157. 
12. And on compounding, the king's part of the compoſition The court of 


ought to be firſt paid. Wood qui tam v. Ellis and another, Trin. 3 3 IN] 

17 G. 3. Blackf, 1154. | — — | 
e give he to compound a penal action, the king's half of the compoſition ſhall be paid into the hands 
ays F ee e eee Brown gui tam v. Bailey, Mich. 7 G. 3. | 
7 3+ In an action by a common informer on the glove tax act, 22 
a 25 G. 3. c. 55, the declaration run to the length of 300 ſheets, | 

and the iſſue money amounted to 12 /., whereupon the defendant - | | 
de; moved the court that the iſſue money might be paid into court, to 
ht abide the event; ſuggeſting grounds to ſuſpect that the action was 


he proſecuted for the iſſue money only, but without ſwearing to merits, na 
or that he had not incurred the penalties. Rule abſolute. Parker | 


— — oe oo re een er _—_— = * 


ng qui tam v. Macforlan, Hi. 2g C. 3. 3 Term Rep. B. R. 137. | 
N, (A. 9) What ſhall be faid a popular Action. 121 | 
n r. WV HERE an act of parliament only gives a remedy to the Where ah * 
e- party grieved, that is not to be conſidered as a penal ac- pres. ws 20 | 
AF tion, though it is true indeed, that in actions grounded on general — | 
a ſtatutes, it is neceſſary they ſhould be qui tam. Vide Rep. temp, the party | 
f WF 7 P, the party 
- Hardw.'412. griews, it fs | 
oe T5 not a penal | 
re * | Aon. Per Aſhhurſt, J. 2 Term Rep. B. R. 154. 
4 a 1 P » . | | 
2 > (A. 10) Proceedings in general. - 1Vinernngs | 
4 1. AN informer died pending the information, and upon motion * 

| the court gave leave to make a re- ſeizure. Holden qui tam 
6 v. Broad, Hil, 5 G. 1. Bund: 56. * KIN 
he 6 | 2. A queſtion 


. G ” M—_— - b 
- 1 4 4 4 hd 
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el | obe che euer wee foo ene Ne v 


n em, Ae $56 toads Weder the ati 180 upon an 
5 8 gui tam, We. could withdraw ey ge Upon an in- 


Aanding the” formation in the attorney general's name only, it was admitted he 
kiog cannot could enter a non prat upon that informat on, which in effect 


Fa, amounted-to. withdrawing a juror. 1 oft. 139 was mentioned 
formten for the defendant, but to that the attorney eral ſaid, it related 


or aQion only to actions gui tam, not to informations; and in theſe in- 
2 * formations the attorney general only joined iſſue. Price, B. ſaid, 


wdde ſole nothing but the — 51 the court can juſtify that which is only 
| . yet to ſave For kings | 


informer . 
22 ; tam, or laintiff in a lar action, may be notſult, A dctefmibe the fait as well I; 
5 daes of e king as of dmg A a agreed, that the attorney-general may enter a no//e 


s right, Hunb. 220. . 


», * 


wad, (which, as ſome ſay, has the effect an We TR Inns 0 nk oa 
ah. 2s Hawk. P. C. 388. 


ee TndiQment « on 2 ſtat. 126 1. e. 35. fob burning bitcks 
contrary to that act. On demurrer it was objected, that in this 
particular inſtance, though a penalty of 205. per thouſand is 

F — yet there is no appropriation of it, or any method preſcribed 
| hich it ſhall be recovered, though there is as to all the reſt; 


-& 3-20-2951 


Fr 8 2 looking into the act, it appeared this offence was omitted 


e clauſe which gave the bricklayers company power to ſue 

_ penalties, and therefore the court held that 20s. per thoy- 

_ fand was in the nature of a debt to the crown, where the unappro- 
ptiated penalty would go, and was ſucable for in a court of revenue, 
— not by indictment, though it was inſiſted that the 20 5. Ales 


The defend- 4. A conviRtion for killing a deer was quaſhed, . it was 


ane was con- only convifus oft, without any | Judgyont quod forisfaciat, r v. 


8 2 Hande, Hil. 3G. 2. Sr. 658. 


on the gaming act, which ſays, chat he ſhall forfeit five times the value, 3 
informer upon conviction; and it was moved, that a fine ſhould be ſet upon the defendant if he re- 
fuſed to ſpeak with the proſecutor. Sed per Cur., All the judgment we can give is uad conviftus 
and a new action muſt be brought upon that judgment for the forfeiture, which was thought ſufficient 
to deter the offenders. In the caſe of recuſancy there is no other judgment, Rex v. Luckyp, Trin. 
9G. 2. Str. 1048. The conviction of defendants, who were journeymen, and had been:guilty of 
unlawful combination, contrary to the act 12 G. 1. Ce 34. was, that they were convicted for unlawful 
entering into ſuch combination. To which it was objeted, that it ought to proceed gued b facts, 
and expreſsly adjudge the forfeiture. And per Ld. Mansfield, C. J., Here the puniſhment is diſcretionary 

as to the length of time of impriſonment, and here is no judgment at all, onl > chains, hes they 
ought to have gone oh; and adjudged the forfeiture. Rex v. Vipent 
. 3+ Burr, 1163. | . | | 


I 5. The court held that a gui 4 . is not to be 
*- quaſhed on motion. oy. oO 1 N 7G. 2. Ser. 953. 


Aale, , 2 Barnard, 339+ Ms Rt can ER 


6. An infant- cannot. be. 2 common informer, "for he muſt 
_— guardian, Maggs v. Ellis, Mich. 25 G. 2. 2 Hawk. 
88. n 

7. The court refuſed to ſet aſide a non pros; rept, obtained by 
the na: againſt the plaintiff, who was only a common ir- 
former, (who ſued for à penalty of 10, ooo /. upon the ſtatute of 
vſury, 9 the * offercd to pay the colts of ſetting it 2 


2 


+ 
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For though Loni ManyfeldyC.. ſeemed think that the caſe might 
haps have borne a different conſideration in caſe the plaintiff had 


en the party really injured, and had ſued, in order to come at 


juſtice, and reparation for ſuch real injury, yet not only his lord - 


mere common informer, who ſued for puniſhment only, had been 
guilty of a ſlip or miſtake, which put him out of court, and entitled 


the defendant to enter a non pros againſt him, they would nat exer - 


ciſe their diſcretionary power in ſetting alide this non pros thus re- 
gularly obtained, and reſtoring, the mere common informer to an 


opportunity of proceeding for the ſake of puniſhment only; And 


they diſtinguiſhed the preſent from caſes of amendment, which in- 

deed the court would not ſcruple to make, even in caſes of gui tam 

actions, where there was any thing to amend. by, and which 

2 frequently done. Bennet qui tam v. Smith, ich. 31 G. 2. 
1 


rr. 401. 


8. It was moved to diſcharge a defendant, who had been taken 


in execution for a penalty in a qui tam action, from the moiety 

belonging to the informer, upon his iving up all his effects upon 

oath, according to the lord's act, 3 G. 2. c. 28. but the rule 

een tat. cur. Hart qui tam v. Hawkins, Trin. 26. 3. 
. 372. ** : 


9. A. motion was made that a writ. of error removing the dals. | 


ment in an action of debt upon the ſtatute of uſury into the urt 
of Exchequer Chamber ſhould be quaſhed, and an objection was 
made to the ſubſtance on the ground that this ſort of penal action 


iz not within the meaning of the ſtat. 27 Elix. c. 8. which firſt gave 


writ of error from the court of King's Bench to the Exchequer 


Chamber; and it was inſiſted that either the action was not with-- 
in the meaning of the deſcription in the ſtatute, or that if it were, 


it was within the geception. The deſcription. is, “ any ſuit or 


& action of debt, detinue, covenant, account, action upon the 


e caſes ejefione firme, or treſpaſs.” And the words, ( action 
© of debt,” it was ſaid; extended only to actions of debt between 

ate parties at common law, not to an action on a ſtatute, 
which is conſidered as of a higher nature. The exception in the 
act of Alia. is, „ other than ſuch (actions) only where the 
« queen's, majeſty ſhall be a party ;“ and it was argued, that the 
Bae being a party here, the exception extended to that caſe. 

ut the court, after taking time to conſider, gave their opinion 


that the writ of error could not be quaſhed in that court (K. B.), 


but the application ought to be made either to the court of 
Chancery from whence. it iflued, or to the Exchequer- chamber 
76 it is returnable *, Lloyd qui tam v. Skutt, Eft. 20 G. 3. 
oug. 350, AR, who ht | 
10. One who is convicted on a penal ſtatute, cannot be ap- 


ſhip but the whole court (Fo/er, J. abſent) were clear that where a | 


© 
* . 
\ 


S. C. nd 
S. P. Burr. 
7 


% 


* 


® An appli. . 


cation was 
afterwards 
made, firſt 
to the court 
of Chance-. 
ry, which 
refuſed to 
entertain the 
queſtion z 
and then to 
the court of 
Exchequer- 
chamber, 
where it was 
determined, 
that the writ 
of error lies 
to that court. 
Doug: 353. 
8. (91. J 


prehended on a Sunday for non-payment of the forfeiture. Rex v. 


Myers, Eafte 26 G. 3. 1 Term Rep. B. R. 265. | 
1. In an aQtion to recover a penalty on the poſt horſe aQ, the 


declaration alleged that the defendant was licenſed by the aQ » 


* - 


Vox. I. F 


65 


A | 
j ' 


A x VE 28 | Attions, * . . : 
| let horſes to hire. The plaintiff proved a notice having been given 
| to the defendant's attorney to produce the licence, but it was ob- 

jected that, as it was a popular action, it muſt be conſidered as - 

_ criminal proſecution, 6 which caſe in is neceſſary to give notice 

to the defendant himſelf to produce papers. plaintiff was 
| nonfuited, but upon a motion for a new trial, the court 
were of opinion, that it was unneceſſary to give the notice 
to the defendant himſelf, upon the authority of the caſe of the 
"General v. Le Merchant, 2 Term Rep. B. R. 201. (n. a.) 
euer qui tam v. Winter, Et. 29 G. 3. 3 Term Rep. B. R. 306. 
S. p. Petrie © 12. In an action on the bribery act, 2 G. 2. c. 24. for ties 
to the amount of 60,000 4. the bill, which was filed in the office 
ben. . at the time, was either loſt, or had been taken off the file ; where- 

178 upon, the court gave Jeave that it ſnould be ſupplied from the at- 
teſted copy taken by the plaintiff when it was filed. Petrie v. 

Benfield, Mich. 30 G. 3. 3 Term Rep. B. R. 476. | 


(0) Againſt a Carrier. 
„ JN an ation againſt the defendant 2s a common carrier, on 
an undertaking to carry for hire on the Thames from a cer- 
fain ſhip to the Zaft India 's warchouſes 3 it appeared 
in evidence, that the defendant was a common lighterman, and es” 
that it was the uſage of the Company on the unſhipping of their "i 
oods to put an officer, who is called a guardian, in the lighter, 
who, as ſoon as the lading is taken in, puts the Company's locks 
on the hatches, and goes with the goods to ſee them ſafely deliver- 
ed at the warehouſe; all which was done in this caſe, but part of 
the goods were loſt, 'The chief juſtice was of opinion, that this 
i” Aſores foi the rommen cale, Hire nit bein#tny truſt in the 
. defendant, and the goods were not to be conſidered as ever havi 
been in his poſſeſſion, but in the poſſeſſion of the Company's fer- 
' vant, who had hired the lighter to uſe himſelf. The plaintiffs 
were nonſuited. Baft Indi Company v. Pullen, at Guildhall, 
Res crm Raymond, C. J. Hil. 12 G. 1. Str. 690. a 
An e 2. A declaration that the defendant undertook for hire to carry 
Fu and deliver goods fafe, and the breach affigned that they were da- 
2 C. ma * is the ſame in effect with a declaration upon 
K Sictings — - 1 forms it is, ray ene pon 
ant ſuſcepit, Wc, whi ws that it is ex comfraftu. Every thing 
_ is a negligence in a carrier or hoyman that the law does not excuſe, 
n he is anſwerable for goods the inſtant he eget be, or into 
is cuſtody, and in all events, ex happen to be damaged 
by the act of God, or the king's . 
| — is a promiſe to keep ſafely. Dale v. Hall, Mich. 24G, 2. 
1 Wil}. 281. | 83 | 


was, that 2 puncheon of rum was ftaved and loft, to the 1 0 . This was cc 

have been done by the defendant's ſervants in letting it don into the hold of the hip; and 00 

defendant proved that it by accident, all poſſible care having been taken, a verdict 4 

ion of the C. J. was given for the plaintiff, Goff v. Clinkard, x Witſon, 232. ; duc? 
; a 3. Where | > x 
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guſt of wind materially altered the caſe. And it is ſufficient if ern 
the carrier provides a carriage which, without any extraordinary fea. Pe 


SIT 1 3180 . eo Eo Eds 


© reaſon of any embezzlement, 


* 
7 


4. Where the queſtion was, whether an action againſt à eatrier 


- ſhould be brought in the name of the confignor of goods, or that 


of the conſignee, the conſignor having in that caſe brought it, 
Lord Mansfield, at bates —— —.— ber action 
was properly broug ons who agreed with and were to 
pay him. 3 v. James, Mich. 11 G. 3. Burr. 2680. 


| Sly The declaration ſtated, that the defendant undertook to ca 


the goods for a in hire and reward to be paid by the plaintiff. 
It was proved at the trial, that the conſignee of the goods agreed 
with the plaintiff to pay the carriage of the goods, which-it was 
contended did not prove the declaration ; and Buller, J. being of 
that opinion, the plaintiff was nonſuited ; but upon motion being 
made to ſet aſide the nonſuit, that learned Judge ſaid, that upon 
conſidering the queſtion, he found he had been miſtaken in point 
of law, for that whatever might be the contract between the 
vendor and the vendee, the agreement for the carriage was be- 
tween the carrier and the vendor, the latter of whom was by law 


liable; and of that opinion was the court. Moore and wihers v. 


Wilſon, Eaft. 2 G. 3. 1 Term Rep. B. R. 659g, _ 


(C. 3) Carrier chargeable, or excuſable z in what —— 


1 1. F a box be delivered generally to a carrier, and he 


it, he is anſwerable, though the party did not tell him there 
is money in it. But if the carrier aſks, and the other ſays no, or 
if he accepts it conditionally, provided there be no money in it, in 
either of theſe caſes the carrier is not liable, Tirchburne v. White, 
at Guildhall, coram King, C. J. de C. B. February 16, 1718. 


Sti . I4 '* . 
2. The plaintiff put goods on board the defendant's hoy, who (e) A enter 
was a common carrier. Coming through bridge, by a ſudden guſt ce . 


of wind the hay tanks and the goods were ſpoiled. It was inſiſt- = i 


ed, that it was the defendant's careleſſneſs in going through at ſuch lots hap: 


a time, and ſome evidence was offered, that if the hoy had been in — 22 
order it would not have funk with the ſtroke it received. Gad or the 


But the C. J. held the defendant not anſwerable, the damage being king's ene- 
occaſioned by the act of God (a); for though the defendant ought 25:9) ny 


not to have ventured to ſhoot the bridge, if the general bent of 2 


the weather had been tempeſtuous, yet this being only a ſudden instance, by, 


accident, will probably perform the journey. Armies v. Stevens, at Ld-Kenyon, 


| Trent and Merſey Navigation, Shas Cates, . 
3. By ſtat. 7 G. 2, c. 15. f. it is enacted, That no perſon An da, 


. Guildhall, November 21, 1718, coram Pratt, C. J. Str. 127. C.J-in 


* or perſons, who is, are, or ſhall be owner or owners of any ſhip 221 | 
* or veſlel, ſhall be ſubje or liable to anſwer for or make good ind x 


< to any one or more my $1 any loſs, or damage by common 
F 2 . 


creting, or making away with 5" pray 
«c 


| 

| 

| 

| 
1 
4 
| 


— 


g — th I 
recover the © (by the maſter or mariners, or any of them) of any gold, ſilver, 
vaiue of a « diamonds, jewels, precious ſtones, or other goods or merchan- 
| 2 , diſes, which, from and after the 24th day of June, which ſhall 
lars which « he in the year of our Lord 1734, ſhall be ſhipped, taken, or put 

« on board my ſhip or veſſel, or for any act, matter or thing, or 
the plaintiff damage or forfeiture done, occaſioned or incurred, from and af- 
en board a ( ter the ſaid 24th day of une 173 „by the ſaid maſter or mari- 
wee, © ners, or any of them, without the privity or knowledge of ſuch 


defendant „ owner or owners, further than the value of the ſhip or veſſel 


was owner, 4 with all her appurtenances, and the full amount of the freight 

due, or to grow due, for and during the voyage wherein ſuch 

taken by „ embezzlement, ſecreting, or making away with as aforeſaid, or 

force from « other malverſation of the maſter or mariners, ſhall be made, 

9 þ „ committed, or done, any law, uſage, or cuſtom to the contrary 
pe Dy . . , 22 a 

ſome freſh- © thereof in any wiſe notwithſtanding.” “ | { 


water pirates, as ſhe lay at anchor in the Thames, one of the mariners being acceflary to the robbery. 


The plaintiff had a verdi& to the whole amount of the dollars. Lord Mansfield being of opinion, the 


word embezzlement was not broad enough to cover the tranſaction. But a new trial was afterwards ' 


granted, the court being o/ opinion, that the latter part of the ſection was ſufficiently general and 
comprehenſive. Sutton v. Mitchell, Mich. 26 G. 3. 1 Term Rep. B. R. 18. 


Lord Mans- 4. An hundred pounds in money was hid in ſome hay, and put 
ws >. into an old nail-bag, and ſent from Birmingham to London by the 
. in ſtage coach; the bag and the hay arrived, but the money was 
* gone out of it. The coachman had advertiſed in a Birmingham 
deg. nxt leſs he had notice that it was money, &c, that was delivered to 
tioned the him to be carried, and had alſo diſtributed hand-bills to the ſame 
rig v. Eg. import. It was notorious that the price of carrying money from 
gleſton, in Birmingham to London was 3 d. in the pound, and it appeared in 
Aleyn, 93-» evidence that the plaintiff knew the courſe of this trade. But he 
Abr. 22x, Cave no notice of what the bag contained. Upon an action be- 
Fl. a. dif- ing brought againſt the coachmay, the jury gave a verdict in his 
, fering from favour. And a motion being afterwards made for a new trial, it 
tried that was held, chat a carrier may make a ſpecial acceptance, and that 
cauſe, and his warranty and inſurance is in reſpect of the reward he is to 
ſaying, receive, and the reward ought to be proportionable to the riſk; 
" Hould bave if the owner of goods be guilty'of a fraud upon a carrier, ſuch 

thought fraud ought'to excuſe the carrier, and in this caſe the owner had 


_ which hia the principle ex dolo male non oritur actio. Gibbon v. Paynton and 

* anether, Eaſt. 9 G. 3. Burr, 2298, _ e 

- laid, $ | . "7 

to have been alſo the opinion of the reporter. Burr. 2300. The phintiff ſent a quantity 
of light guineas to be carried by the detendant's ſtage coach, from Wakefield to London, The 
defendants had publiſhed a printed paper, ſetting forth that caſh, &c. &c., would not be accounted for 
If loſt, of more than 5 J. value, unleſs entered as ſuch, and a penny inſurance paid for each pound value 
when delivered to the book-keeper, or other perſon in truſt ; notwithſtanding which, two pence only was 
paid for the booking and two ſhillings for the carriage. At the trial the plaintiff was nonſuited, but 4 
rule was afterwards granted to thew cauſe, why the nonſuit ſhould not be ſet aſide, and a verdict entered 

for the plaintiff} on the ground, that he was entitled to recover as fat a8 57.- by the printed conditions. 
And on the argument, it was inſiſted for the plaintiff, that he was entitled to recover either the 5 J. or 
the 2.5. 2 d. But the court declared, that the ſenſe of the printed conditions ſeemed to be, that the de- 

 fendants were not liable to any extent, urſleſs the parcel had been entered and paid for as valuable, and 

| thefefore the rule was eiſcharged, Clay v. Willan and others, Mich, 30 G. 3. 1 H. Blacaſt. 298. 


1 4 


newſpaper, that he would not be anſwerable for money, c. un- 


been guilty of ſuch fraud, and therefore could not recover, upon 


„ 
=- 
* 


ek Lo, porter. 
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fendants that the direction of the 
maſter of a ſtage coach takes a greater price for the carriage of 
goods than other carriers, ſo is certainly bound either to ſend 
them out from his warehouſe in London, to be delivered to the 
perſons to whom, the ſame are directed, or to ſend notice of the judgmeat | 


another, Trin. 13G. 3. 3 Wilf. 429. 


70 7. A ſpecial caſe ſtated, that the defendant was a common car- 
rier from London to Sh 


2 78 TESTS! 


Actions. 


In a former caſe (Hutton & Ur. v. Bolton, Eaſt. 22 


0.3.) it ſcems] #6 If the preciſe 


court. Vide 1 H. Blacſt. 299+ (n. b.) 


F. There is à difference between the caſe of a common carri 
and that of a bailee. The latter is only obliged to keep the 8800 
with as much diligence and caution as he would keep his own ; 
but a common carrier, in reſpect of the premium he is to receive, 
runs the riſk of them, and muſt make good the loſs, though it 
happens without any fault in him, the reward making him an- 
ſwerable for their ſafe delivery. Per Ld. Mansfield, in Gibbon and 
Paynton, Burr. 2300. | h | 


6. The defendants were common carriers from Birmingham to 5. 


London, and on the 7th June 1771, received a box containing ſilk 
directed to 8. F. Princes-ftreet, Spitalfields, London ; on the 8th 
Tune the box came to the defendants warehouſe in London, with 
no legible directions upon it, where it remained for the ſpace of 


a year, at which time the plaintiff and &. J., upon ſettling their j., 


accounts, diſcovered that this box, which had been ſent by the 
coach, had never been delivered; upon which the plaintiff and 
S. J. went to the warehouſe, found the box, and on opening it a 
letter of advice from the plaintiff to S. J. was found in it, and it 
appeared that the ſilk was damaged to the amount of 29/7. 14 5.3 
and thereupon the plaintiff and 8. J. refuſed to take the box and 
filk, and the defendant refuſed to make any ſatisfaction for the 
damage. The name of S. J. and the place of his abode appeared 
in a book, being a directory, which che defendants had in their 
warehouſe, and it appeared that the name of S. J. was inferted in 
the weigh-bill. The defendants kept a porter at a ſtated ſalary 
to, carry out goods which came by their coach, and received the 
porterage of ſuch goods themſelves. The plaintiff brought a ſpe- 


cial action of aſſiumpfit againſt the defendants, and the court, upon 


a caſe ſtated, gave. judgment for the plaintiff, grounded upon the 
facts and particular cixcumſtances of the caſe ; for as the defend- 
ants conſtantly kept a porter for the purpoſe of carrying out the 
goods, they engaged and ſpecially undertook to deliver the goods 

rriers are obliged to ſend notice to perſons to 
whom 2 are directed, of the arrival of thoſe goods, within a 
reaſonable time, and muſt take ſpecial care that the goods be de- 
Iivered tg the right perſon. It was by the negligence of the de- 
x was obliterated. 'The 


arrival thereof within, a' reaſonable time. Golding v, Mapning and 


i/tſbury, and that on a particular day the 


VVV 


3 Carried 


terms of an 
advertiſement Gmilar. ta that in the laſt caſe (Clay v. Willa) were not attended to, otherwiſe, upon the 
principle in that caſe, the defendant need not have pad 207. which was the ſum he advertiſed, as the 
extent of what he would be anſwerable for, into court; for which purpoſe a motion was granted by the 


ants might 
have found 
him out. 
This cir- 
cumſtance 
was ſtated - 
in che caſe, 
but no no- 
tice talcen 
of it in the 


of the 
court, as 


reported in Will, 


| 
: 
.3 
' 
| 
| 
: 
| 
| 


— — aw —— ꝶ4½ . 


Adtions, 


_ earried. by him to Andever, and to be by him forwarded from 


thenee to Shaft/bury by his public road waggon, which travelled 


from London through Andover to Shaft/bury; that by the courſe of 


travelling ſuch waggon was not to leave Andever until-the even- 
ing of the day next but one following; that on the night of the 


y after the delivery of the hops a fire broke out in a booth at 


the diſtance of about 100 yards from one in which the defend- 
ant had depoſited the hops, and which communicated itſelf to 
the defendant's booth, by which means the hops were entirely 
conſumed, without any actual negligence in the defendant, The fire 
Was not occaſioned by lightning. Upon the argument of this 


. cafe it was infiſted for the defendant, that there was not a fi 
authority in the old books which ſays that a cartier is 

for mere accidents, that he only engages for ſubtraction, ſpoil; 
and loſs, occaſioned by the negleQ of himſelf or his ſervants, 
| Which words plainly point at acts to be done, and omiſſion of care 


and dilizerice ; but the court were unanimouſly of opinion, that, 
by the nature of his contract, a carrier is liable for all due care 


and diligence, and for any negligence he is ſuable on his contract; 


but there is 'a further degree of reſponſibility, by the cuſtom of 
the realm, that is, by the common law) a carrier is in the nature 


of an inſurer. 


A carrier is liable for every accident except by the act of God, 
or the king's enemies. But to prevent litigation, colluſion, and 
the neceſſity of going into circumſtances impoſſible to be unra- 
yelled, the law preſumes againſt the carrier, unleſs he ſhews it 
was done by the king's enemies, or by ſuch a& as could not hap- 


| e intervention of man, as lightning, and tem- 


rr e of this pods; he is 
liable ; but the reaſon given in the books is a bad one, viz. that 
he ought to have a ſufficient force to repel it; but that would be 
impoſſible in ſome caſes. . The true reaſon is, for fear it may gi 

room for collufion, that the maſter may contrive to be ro on 


Purpoſe, and ſhare the ſpoil. Forward v. Pittard, Mich. 26 G. 3. 


1 Term Rep. B. R. 27. | I | 
8. The declaration ſtated the defendants to be' common car- 
riers, and that the goods were delivered to them to be taken care 


of, and carried from Stourport to Manchefter, and to be forwarded 
from thence to Stockport, for the plaintiff, At the trial it 


pres that goods directed to the plaintiff at Stockport were 4 
yered to the defendants, to be carried by them from Stourport to 


Mac heſler, that they arrived ſafe at anchefter, and were im- 


mediately put into the defendants warehouſe there, where, toge- 
ther with other goods, they were conſumed by an accidental fire, 
and before any carrier came from Stockport to whom they could be 
delivered. It alſo appeared that, according to the courſe of buſi- 
neſs, when goods were ſent from to go beyond Manchefter, 
if any carrier to the place of their deſtination happened to be ar 
Manchefter ready to receive them, they were immediately delivered, 


upon payment of the carriage 9 
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_ defendants 


from it, to one Hibbert, their book- 


tranſaction, the defendants had publiſhed a printed paper, and I, up- 
after mentioning, amongſt other things, ſeveral places to and from 1 
4 


. . 4 - 
9 * ” 
Attions. * * 7 1 
: * 


if not, they were kept in the defendants warehouſe until the ar- 


rival of a carrier, to whom they might be delivered on making 


ſuch payment, the defendants not charging any thing for the 
lodging and keeping the goods in their warchouſe, The defend- 
ants had a verdict ; which being moved to be ſet aſide, upon the 
ground that the contract was to carry the goods to Mancheſter, 
and keep them ſafe at that place till they could be forwarded to 

| , and that it was for the convenience of the defendants 
that the goods were depoſited in their warehouſe; the court re- 
fuſed even a rule to ſhew cauſe, and Ld. Kenyon, C. J. ſaid, that 
if the defendants were conſidered merely as warehouſemen, there 
could be no pretence to ſay that they were liable for ſuch an accident 
as had happened. The caſe of a carrier ſtands by. itſelf upon pe- 


culiar grounds; he is held reſponſible as an inſurer, and the rea- 


ſon is to prevent fraud. But he did not ſee how to couple the 
character of a carrier with that of a warchouſeman, in which 
laſt the defendants were not liable, they not having been guilty 


of laches. And Buller, J. obſerved, that the keeping the goods 


in the warehouſe was not for the convenience of the carrier, but 

of the owner of the goods; becauſe there was no perſon at 

| 8 to receive them. Garſfide v. the Proprietors of the Trent 

and Merſey Navigation, Eaft. 32 G. 3. 4 Term Rep. B. R. 581. 

9. In an action againſt the defendants, who were common car- la the caſe 

riers ; it appeared at the trial that goods were put on board the — 2 
barges at certain different places mentioned in the and Merſey 

declaration, and conveyed therein noun their navigation (the Navigation 

Trent and Merſey ), and the Duke of Bridgewater's canal, to Man- c—_ 

chefter, where they were landed upon the quay, and —_— there 387., Lord 

in the duke's warchouſe, in which place they were conſumed by Cz 


an accidental fire the ſame night. defendants made ſeparate —— 


and reſpective charges for the tonnage on the Trent and a doubt, 
navigation, for the duke's canal, for warehouſe-room for 25 . — 


of the 


duke; beſides which, for the goods put on board at one particu- 
lar place they had made a — for cartage, which was in detie ens. 


tended to be from the duke's warehouſe to that of the plaintiff's in der reſpon- 


Mancheſter, which charges were paid by the plaintiffs when the = = wy 
n r namely, to 
room was merely received by the defendants as agents to the ann 
duke, and they had no ſhare of the profit. It appeared alſo to be gens. 
the practice of many perſons in Manchefter, for whom goods were ed. Butia 
brought by the defendants, to ſend their own carts for the — 
from the quay or warehouſe; but the uſage had uniformly — | 
for the cotton merchants ta have their goods conveyed to their the fame 
own warehouſes in carts furniſhed by the defendants. Formerly erg 
the defendants eniployed their own carts for this purpoſe, but had 389. we? 
latterly given up this buſineſs, * with the profits derived A dif- 
r book-keeper, and the plaintiffs knew Ty fa 
that the had been received for this man. Previous to this the ather 


which they uſually conveyed $, they promiſed to deliver conceraing 
with 22 punctuality; but ſubſe- the liability 
| quent | 


goods in a certain time 


F 


70 - : Afi . 


of carrier, quent thereto, uporthe arriral of any goods at the quay at Man 


2 extent chgſfer, they had ſent written notices to the owners of ſuch goods, 
been often deliring them to order the goods away as ſoon as poſſible, as they 
contended remained at the riſk of the owners. The plaintiffs had a ver- 
— 1 x0 dict; to ſet aſide which a xule having been obtained, the caſe was 
termines fully argued on both ſides; and the court determined unanimouſly 
upon the in favour of the plaintiffs, on the ground that the defendants 
kanne having made a charge for wharfage and cartage, it was deciſive 
ſtances of it. to ſhew that their liability continued until the goods were deli- 

| 2 on vered. H 
| _ conſequence, Ieh Micß. 34 G. 3. 5 Term Rep. B. R. 389. 


It is preſurned proper here to take notice of ſome of the arguments of the court. His lordſhip made it a 

quettion, whether at the time when the accident happened to the goods (as ſtated in the caſe) they webe 

in the cuſtody of the defendants as common carriers; becauſe, 'ſaid bis lordſhip, if they were, by the ftrit 

- Tules of law, the defendants are reſponſible, carriers being inſurers in all caſes t in two. That t 
plaintiffs goods were in the cuſtody of the defendants, as carriers, when they were navigated on their 

. canal there is no doubt; it is equally clear that they were ſo, during the time when they were on the 

Dulce of Bridgwater's canal, which is open to the public, they paying the dulce tonnage on it z it is as 
clear that when the goods arrived at Mancheſter they were unloaded with. due care and circumſ - 
and depoſited in the Duke of Bridgwater's warehouſe ; after this a further a& was to be done, the 


* 
* 


were to Have been taken away in carts, but not by the defendants; for though they formerly kept - 


carts and carried away the goods of their cuſtomers to their reſpeftive houſes, for ſome time palt they 
Had ceaſed to have any concern with the carts or to derive any advantage from the cartage whatever ; the 
carts theraſelves and all the benefit arifing from that part of the byſingls belonging to Hibbert. * If inde 
there had been any fraud in this tranſaction, as if the defendants had induced the public to believe that 


they would be reſponſible in all caſes, and in order to excuſe themſelves had relied on ſome ſecret agree- 


ment between them and Hibbert, that might have varied the caſe; but in the firſt place we cannot 
preſume fraud, and in the next there are no facts in the caſe from which to preſume it. If the defend- 


- ants here be liable, conſider how far the liability of carriers will be extended : it will affect the owners of | 


ſhips bringing goods from foreign countries to merchants in London; are they, bound to carry the 
to the warehouſes of merchants here, or will they not have diſcharged their duty on landing them at the 
. wharf to which they generally come? It would be ſtiange indeed, if the owners of a Weſt Indiaman 
were held liable for any accident that happened to goods brought by them to England after having landed 


them at their uſual wharf. The inſtance of game mentioned at the bar v, ſhews the (general ſenſe and 


underſtanding of the public on this ſubject. The different claims of the reſpective perſons concerned 
. are ſeparately marked on the direction. The carrier who receives a certain ſum for carrying the game, 


is not bound in confideration of that ſum to deliver the goods; he has performed his duty when he has RN 
brought the game to the inn, where he puts up; then the buſineſs of the porter begins. I am not (aid 


his Lordſhip) aware, that it has ever been decided, that it is the duty of the carrier to deliver ſuch g 
at the houſe of every individual perſon to whom they are directed; if it has, the action * brought by Mr. 
Price, againſt the keeper of the Bell Inn, was miſconceived; it ſhould have been brought againſt the 
carrier, and not the inf-keeper ; and yet it did not occur to the defendants counſel in that caſe, to make 
ſuch an objection. When goods are ſent by a coach; a letter of advice ſhould alſo be ſent to the perſon 
to whom they are directed, that he may ſend for them; or the price, which the porter expects to receive 
for delivering them, will induce ſuch porter to carry them: but the carriage and porterage conſtitutes 
diſtin charges. — Aſhburſt, J. (though he ſaid he did not mean to give any decided opinion on the 
queſtion, yet) declared, the inclination of his-opinion on the general queſtion to be, that a carrier is bound 
to deliver the goods to the perſon to whom they are directed; a'contrary deciſion would be highly incon- 
venient and would open a door to a fraud; for if the liability of the carrier were ro ceaſe, when he bad 
brought the goods to any inn where he might chuſe to put up his coach, and a parcel, containing plate 
Jewels brought by him, were loſt before it was delivered to the owner, the latter would only have a rem 
againſt a common porter. It has been ſaid, however, that it is the practice of many perſons toſend to the 
inns for their goods, but that does not prove that the carrier is not bound to deliver them if they do 
ſend. If the owner chuſe to ſend for his goods, that merely diſcharges the carrier from his liability in 
that caſe ; it only diſpenſes with the general obligation thrown by the law upon the carrier, but it does 
not apply to other caſes where that obligation is not diſpenſed with. <—— holler, J. declared his opi- 
nion to coincide with that of Mr, ſuftice Aſhhurſt, and added, that according to the defendants own 
argument there muſt be two con | 
he, I think the ſame argument tends to eſtabliſh the neceflity of three; one with the carrier, another 


. 


1 1 


This was an action of trover for a turkey; the caſe was, that a porter obo was the defendant's ſes- 
vant, and who had brought it to the plaintiff's (Mr. Price's) houſe, demanged more than he was entitled 


defendant, who was an innkeeper, and obtained a verd 


to, for Port Pats and refuled to deliver the turkey without ſuch a pay ment; the plaintiff brought his 
aon ; int ; a ct. . f 88 Bs, : 


Mn \- argument 


- + 


* 


v. the Navigation Company from the Trent to the Mer- 


s in all caſes where goods are ſent by a coach or a waggon ; but, faid - 


— 


* 
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in the intkeeper, and a third with the porter. But in fact there is but one contract; there is nothing 
wn any contract or even communication, between any other perſon than the owner of the goods and the 
carrier ; the carrier is bound to deliver the goods, and the perſon who actually delivers chem acts as the ſervant 
of the carrier, This does not militate againſt the decifion in the action alluded to againſt the innkeeper. 
In general it happens that the innkeeper in London has ſome intereft or concern in the coaches and wag- 


gons that put up at his houſe, in thoſe caſes be is liable as carrier, but even if this fat — ol tm ; 


in that caſe the porter was conſidered as the ſervant of the innkeeper, and if the latter infiſted by 
vant, that he would not part with the game until he had received more than he was entitled to, he was a 


wrong doer and liable to an action of trover. It has been ſaid too, that the place of a porter is valuable 


and is the ſubject of a purchaſe ; but who ſells the place ? who agrees with him that be ſhail be the por- 
ter ? nor the perſon to whom the goods are ſent, but the carrier and the innkeeper, whom I conkder as the 
ſame perſon, But if the innkeeper hath no ſhare in the profits of the carriage, and receive the goods for 
the purpoſe of delivering them to the owners, then the innkeeper is the ſervant of the, carrier, as well as 
porter. Therefore, whether there be the innkeeper and the porter, or the porter only, the carrier is 

ble in all caſes where the goods are loft after they get into the hands of the inakeeper or porter, becauſe 
they are delivered to thoſe perſons with the conſent and as the ſervants of the carrier. It does not appear 
to me that we difficulties ſuggeſted reſpecting foreign ſhips exiſt. When goods are brought here from 
foreign countries they are brought under a bill of lading, which is merely an undertaking to from 
port to port: a ſhip trading from one port to another has not the means of carrying goods on ; and 
according to the eſtabliſhed courſe of trade, a gelivery on the uſual wharf is ſuch a delivery as will dif. 


charge the carrier. Hibbert was criginally a (ſervant ta the defendants, and though he has fince, by agree. 
ment with them, undertaken the cartage on his own account, and received the whole profit of it himſelf, 


that. cangog, affect third perſons. The different proprietors may divide the profics. among themſeives 
i iny way they chuſe, * cannot by their own agreement with each other exonerate themſelves 
frm their lie bility to the owner of the goods. If the carrier and porter were to make ſeparate contracts 
with the owners of the gopdy, the latter would, at leaſt, have the option of ſending his own carts to bring 
away his goods; whereas the defendants in this caſe, put the goods in the Duke of Bridgwater's ware- 
houſe at once, in order to ſend them afterwards to the plaintiffs, by a particular cart of their own, The 
defendants ſay, however, that they are warehouſemen Is well as carriers : that they may fill theſe two 
different characters at different times, I am ready to admit; but I deny that they can be both warehouſe. 
men and carriers at the ſame inſtant. In this caſe they received the goods in the capacity of carriers, and 
as the engagement was to carry and deliver them, the remained in their cuſtody as carriers the 
whole time. The caſe of Garlide, again the ſame defendants, is perfectly diſtingyiſhable from the pre- 
ſent ; there the engagement on the part of the defendants was merely to carry the goods to Mancheſter, 


and, having diſcharged their duty in carrying them to that place, their liability ceaſed. The contract, in + 


this caſe, was not only to carry but to deliver tht goods at Mancheſter, and the plaintiffs had not the 
tion of taking them from the quay before they were put into the warebouſe by the fide of the canal. IT 
preference given by the defendants to Hibbert, reſpecting the cartage, is alſo a material circumftance ; it 
is like the caſe of an innkeeper who agrees with his head hoſtler, that the latter ſhall ſupply the cuſtom- 
ers With poſt horſes, in which caſe, if goods be loſt, the innkeeper is liable, becauſe he holds himſelf out 
to the public as the reſpouſible perſon, and his engagement with the ſervant cannot vary the contract be- 
tween him and the public. So, in this caſe, Hibbert was the ſervant of the defendants, and the gaods 
was ſtill in the cuſtody of the defendants as carriers, at the time the fire happened. Grole, J. ſaid, 
that although in that caſe, the circumſtances of it left no doubt, yet on the general queſtion of law he 
was not perfectly clear; the law, he obſerved, which makes carriers anſwerable as inſurers, is indeed a 
hard law, but it is founded in wiſdom and was eſtabliſhed to prevent fraud; but, ſaid he, it ſeems to me, 


that it would be of little importance to determine that carriers are liable as infurers, unleſs they were alſo 


| bvuhtd to ſeg that the goods were carried home to their place of deſtination, fince as many frauds may be 
practiſed in the delivery as in the carriage of them, In general, the carrier appoints a porter who pro- 


- vides a cart for the purpdſe of delivering the goods; but it would be open to an infinity of frauds if the 


carrier could diſcharge himſelf of his reſponſibility by delivering them to a common porter, a perſon of 
no ſubſtance, a beggar, of whoſe name the owner of the goods never hea.d, and againſt whom, in 


the event of the goods being loſt; there could be no ſubſtantial remedy. Io ttiis caſe the carriers fixed on 


the particular warehouſe at which the goods were depoſited on their arrival at Manchefter, and mae an 
agreement with their own ſervant Hibbert, reſpecting the cartage; the defendants therefore, ought to be 
anſwerable for the aQts of thoſe perſons whom they nominate. The caſe of tarcign goods brought to this 
country depends on the cuſtum of the trade, of which the perſony engaged ia ĩt ate ſuppoſed to be cogni- 


zant : by the general cuſtom, the liability of ſhip carriers is at an end when tue goods are landed at the. 


uſual wharf. 


To. By the cuſtom of the river Thames, lighters rectiving goods * 


are left by the fide of the ſhip out of which the goods are loading 


till completely loaded, and the captain of the ſhip is obliged to 


watch them during that time; and it is not in his power to diſ- 


charge himſelf from that obligation by telling the lighterman that 
he cannot guard the lighter for want of a- ſufficient number of 
hands. Catley & al. v. Wintringham, coram Ld. Kenyon, C. J. Trin. 


= 


| : ert (0. mY Chargeable ; in what Actions, Wc. 


| dem, THERE is no dition between. a a wharfinger and a com- 
8 mon carrier. They both receive the goods upon à contract. 
— j ac. Every caſe againſt a carrier is like the ſame caſe againſt a wharf- 
eident, tro. inger ; caſe, and not trover, muſt be brought both ; for in 
yer will not order to maintain trover there muſt be an injurious converſion. 
brag But in the caſe of a carrier, who has loſt or been robbed of 
. Mis it is not to be eſteemed a refuſal to deliver them; it is not 

4 f er to deliver them; it is a bare omiſſion, Roſs v. John- | 

fon, and en, 12 G. 3. Burr. 2825. 
I an actor, under a miſtake, be maintained. * 
C. ]. ee wy 3. ? Peakr's Caſes, 49. — — 


— . 6) Carrier. Pleadings. wo 
Tom. Ants declared againſt a carrier upon the cuſtom of 


the realm, and ſet forth guad ip/e (the plaintiff) requirebat 
Sake, the defendant ad carriand bena-pred” from the pariſh of A. to 
euſtom of F. dicuſ the defendant ad tunc et ibidem bona præd ad carriand” 
Lo nor fa recepit, and afterwards loſt them. The defendant pleaded non 
- carrying " affumpſit ; and after verdict pro quer”, it was moved in arreſt of 
| 8 &. judgment, that this action is founded upon a ort in not dehver- 
ant inay ing the goods, and therefore the proper plea would have been 
gk. not Wy. Sed per Cur., It is well enough; the undertaking to 
* giſt of the 2 Aion, and as in aſſumpſit you may plead 
N not guilty; Gin the caſe of a tort founded on an agreement non af- 
whoought ſumpfit will be ſufficient z becauſe it tries the merits as much as 
— * not guilty could have done. 2 v. Green, Mich. 10 G. . 
Buddle v. Str. 74. 


mee, (5) W 8 an Action lies 8 an Hoſtler. 


In report- THE plaintiff's forvant r Marr, goods to market to IF 2 
"RIO Manchefter, and not being able to A oſe of them went to 
4 Mettor, the defendant's inn, and aſked the Fo x pane s wife if he could 7 
vpen the leave the goods there till the week following (meaning the next {> 
| ee market-day) ; ſhe ſaid ſhe could not tell, for they were very full of pee 
Buller, J. Parcels, The plaintiff's ſervant then ſat down in the i Ray had 1 
oblerved, ſome liquor, and put the goods on the floor immediately behind -of 
2 wa him. When he 112 after wa. there a little while, the goods 
"hat ie the were miſſing. The aintiff brought his action againſt the inn- | 
| t's 1 K. for the — loſt, and o d a verdiQ ; but a new (1 
hacer, hat was afterwards moved for, on the grounds, Iſt, that the As 
charge of innkeeper refuſed to take charge of the goods; 26, that the Foo 
the goods plaintiff did not come into the inn as a gueſt ; but the rule was 1. 


upon the diſcharged: for although the defendant refuſed to take charge of | 
— the goods until the next week, yet the circumſtances of the caſe fo 


to ber, he 33 * m 


837 8.88 8. 


(H) For keeping a Dog 


. 


. * 
w 
* — 
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Full and refuſed to take in the gueſt ; that, if erue, is a good ex- ſhould have 


.cuſe; and if falſe, the innkeeper is liable to an aQtion for refuf- <onfidered 
ing to take in the gueſt. But here the plaintiff's ſervant was fit- i bal, 
ting in tha inn with the conſent of the innkeeper (for the latter and not an- 


did not refuſe to receive him), and he was therefore in the ſame frerable in 


— Gtvation as any other gueſt, and entitled to the fame protection 2 


for his yoods 5 and it-is elear the goods need not be in the ſpecial gears 


keeping of the innkeeper in order to make him liable. Bennett v. ( 
Melbory Euff. 33 G. 3. 5 Term Rep. B. R. 279. — i 
ing the caſe, he eonſide red it to be the common caſe of goods brought into an inn by a gueſt, and Rolen 
. 0 Phe" 174 Vide 5 Term Rep. B. R. 274» 


(8. 5) Remedy for Hoſtler againſt his Gueſt. er 


1. IN worer for three horſes, the defendant pleaded that he kept 
a public inn at Glafendury, and that the plaintiff was a cat- 


rier, and uſed to ſet up his horſes there, and "361. being due to 


him for the keeping the — which was more than they were 
worth, he detained and fold them promt ei bene licuir; and on de- -/ 


GONG judgment was given for the plaintiff, an innkeeper 


er to ſell horſes, except within the city of London. Tones | 2 

eavle, Ra,. 9 G. 1. . Str. 456. 
_ " When the horſes had been once out of the inn, the power The pat. 
which the innkeeper had of detaining them ſubſtſted no longer, 6 fa 
for he could not detain * upon their coming in again. Jener confined to 


v. Pearle, . innkeepers ; 
for a © Any 


ftable keeper has no ſuch privilege to detain an horie for his keep vg, for it is allowed to innkeepers on 


tze ground of their being obliged to receive gueſts and their oye hey gary gre 
| ſtable keepers, eve {mere Per Lord Kenyon, . 


32 G. 3. cited 


Ni. Pri, 584. 


ebene to bite, and erz. 
how the Action ſhall be brought. | 


4 TEE, C. . 
owner, 


notice thereo the dog, and lets him 
go about or lie at his door; an aBion $i will lie 4 le him at the 
uit of a perſon who is dit, though it happened by ſuch perſon's 
treading on the dog's toes; for it was owing to his not hanging 
the dog on the firſt notice. And the ſafety of the king's ED 
ought not afterwards to be endangered. The ſcienter is the giſt 
of the action. Smith v. Pelah, Hil. 20 G. 2. Str. 1264. 


0 Upon a Trover and Converſion. Who ſhall w. 


Fa have a Trover and Converſion. 


1 Jr 4 intruſts goods to the care of B., and C., finding them, 
4 5 er own uſe, = — makes means emo A. 

r the goods, ey a ſufficient property in to 
Maintain trover. — Mich, 5 G. 1. Str. 128. The 
| 2. 


2. The finder of a jewel, though he does not by ſuch finding 
acquire an abſolute property or ownerſhip, yet he has ſuch'a pro- 
perty as will enable him to keep. it againſt all but the rightful 
_.- owner; and conſequently may maintain trover. Amory v. Dela- 
4+. mirie, Hil. 8 G. 1. Str. og. 4 | e 

Andes, 3. The ſame plaintiff, after having recovered in an action of 
N en trover againſt one defendant, cannot bring trover for the ſame 
enly fays, - goods againſt another defendant; becauſe by the recovery the pro- 
that the mo- 1s in the defendant. ' As, where A. recovered in trover 
tion to nate, againſt B., and B. obtaining an injunction on ſhewing that the 
| Serial bail, oods were delivered to C., A. brought an action againſt C., and 
ba £ this . Id him to bail. But the m—_ diſc ged — on 1 
don was de- for by the former recov roperty o 5 in 
3 B., 7. having damages in lieu Mole 3 and es in the ſe- 
| cond action * could not ſay the goods were his. Adams v. 

© __ Broughton, Trin. 10 G. 2. Str. 1078, a 


Fide Baſſet 4. Trover was brought by a commoner gainſt the defendants, 


| NR" for ſix loads of ruſhes, which the plaintiff 2 cut upon a com- 


$19. 5 Rep, mon on which he claimed a right to cut down ruſhes without 
24+ Ac= ſtint, and which, after the plaintiff had cut down, the defendants 
. e N took and carried away from thence. At the trial the plaintiff 
for proved his right of common as an inhabitant of a certain place, 


- © taking and all the inhabitants of which had ſuch a right. The judge, not 
aſhes; the on a motion to ſet aſide the nonſuit, the court were of opinion 


the defendant, for which an action of trover well lay. If a per- 
common, fon hath no colour of right at all to cut down ruſhes, or take any 


. other thing, he cannot, by cutting the ruſhes or taking the thing 


lens in quo, Without any colour of right, _— a property therein; but here 

and that the the plaintiff had a right to cut the ruſhes, and did cut them, _ 

plaintiff thereby gained a property. Rackham v. Jeſſup and another, Mic 
full X | 

Sas and 13 G. 3. 3 Will: 332. = 55 

cut fern, and burnt it, whereupon defendant ſcattered it prout ei bene licuit. Demurrer inde & per Cur., 


if the plaintiff did defendant any damage, he has his action; but after plaintiff had burnt the fern, and 


thereby converted it to his own uſe, the commoner has no right to come and diſperſe'it. Woadſon v. 
Newton, Trin. 13 G. 1. Str. 777 | 


It was faid in arguendo, in the caſe, of Rackham v. Jeſſup, that the giſt of the action of trover is the 


wrongful detainer of goods, which are the property of another; and the gitt of treſpaſs az to goods is 

the wrongful taking and detaining them ; ſo that wherever treſpaſs will lie for taking goods of the plain- 

tiff wrongfully, it ſeems trover will lie for detaining goods of the plaintiff wrongfully, ang that there 
was no material difference between the caſe in Str. 777. and that. 


"08; An aQtion of trover was brought by the tenant in tail ex- 
pectant on the determination of an eſtate for life without im- 
« peachment of waſte, for timber which grew upon and had been 
ſevered from the eſtate, and was in the poſſcſſian of the defend- 
ant, It was objected for the defendant, that the property was in 
the tenant for life, without impeachment of waſte, and not in the 
plaintiff, And of that opinion were the court, Lord M. 
obſerving, that an action of trover muſt be founded in the pro- 
perty of the plaintiff, but what property had the plaintiff here in 
the timber? A tenant for life 3 impeachment of waſte has 
. | | a right 


* 


a thinking the evidence ſufficient, nonſuited the plaintiff. But up- 
that this was ſuch a property in the plaintiff, and converſion in 


— ” 
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1 


re 


of a pledge until 


- # 


a right to the. trees the moment they are cut down, | Pyne v. Dor, 


Mich. 26 G. 3. 1 Term Rep. B. R. 55. 


6. H., the plaintiff, and C., one of the defendants, were mem- 
bers of a friendly ſociety, inſtituted for the purpoſe of relieving 
each other in caſe of ſickneſs or other diſability z the fund for 
this purpoſe was kept in a box which was depoſited in the plain- 
tiff's houſe, who was an innkeeper, and who had given a bond for 
the ſafe cuſtody of it. The defendant C. got poſſeſſion of the 
box, carried it away, and delivered it to the other defendant M., 
who was not a member. H. brought an action of trover againſt 
C. and V., but was nonſuited at the trial, upon the ground that 
one tenant in common cannot maintain an action of trover * 
another; which nonſuit being moved to be ſet aſide, and it being 
contended for the plaintiff that he had a ſpecial property in the 
box, -excluſive of any right of the defendant C. in it, Buller, J. 
remarked, that it being admitted that one of the defendants was 
a member of the ſociety, he conſequently had a general property 
in the box; at any rate therefore a ſpecial property cannpt give a 
right in this action againſt a general property. The _ only 
was committed to the plaintiff, the property remained- in 


, F 


Converſion. 


1. IN rover by an adminiſtrator for a quantity of rum, taken and 
converted in the inteſtate's lifetime; it appeared in evi- 
dence, that it was taken in his lifetime, but not uſed till after his 


) In what Caſes: it lies. What ſhall be faid a Wim. 


* 


death; and it was queſtioned, whether this evidence would not 


overthrow the declaration of a converſion in the inteſtate's life- 
time; but the court, upon a caſe reſerved, determined that the 
time of uſing the rum lay in the breaſt of the defendant, who 


ought to have diſcloſed that matter by his plea z and that the tak- + 


ing it in the lifetime of the inteſtate, and keeping it till his death, 


was a trover and converſion ſufficient to maintain the declaration. 
Croſfſier v. Ogleby, Trin. 3 G. 1. Str. 60. L 


2. If A. places goods fo as to obſtruct B. in his way, and pre- 
vent him from going to his own cheſt, without removing them, 


B. may remove the goods out of his way; and if he goes away 
without replacing them in the ſituation where he found them, and 
the goods. are It; this is not a converſion in B. for which 4. 


can maintain an action of trover. Buſbel v. Miller, Mich. 5 G. 1. 


Str. 128, And qu. if he could maintain treſpaſs. 


3. Drawing part of the liquor out of a veſſel, and filling it up 


with water, is a converſion of all the liquor. Richardſon v. At- 
kinſon, Mich. 10 G. 1. Str. 876. 1 O 

4. If money be laid out by 4. for the uſe of B. upon his 
goods, it will not er in detaining them, as in the nature 


for 


& ſo- 
eiety. The rule was accordingly refuſed. Holliday v. Camſell and 
White, Eaft. 27 G. 3. 1 Term Rep. B. R. 658. n 


t money be tepaid 4 but B. may bring trover 


77 


Fi * 


/ 


- 


1 
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None. 
ſor his goods, A. having an action 
| laid out. Stone v. Lingwood, Mich. 12G. 1. Str. 65 1. 

"2 F. If a horſe be diſtrained in order to compell an appearance 

| _ Ina hundred court, after appearance the plaintiff cannot juſtify 

 &detaining the horſe till paid for his keeping. Lenton v. Cook, 

9G. 2. Bull, Ni. Pri. 45. N 

6. It is cqually a converſion to fell the goods of another per- 

fon, which have been delivered to the ſeller by one not having a 

lawful authority to deliver them, as it is to take the goods of the 

© other perſon and fell them; and it makes no difference that the 

ds are, in ſuch caſe, ſold for the benefit of a third perſon, 

ds” owner being as much deprived of his goods as if they had 

deen fold for the benefit of the ſeller. Per Lee, C. J. in Perkins 
and another, Af v. Smith, Trin. 25 & 26 6. 2. yer, 40. 


In ase . A factor has a lien upon goods conſigned to him, not only 


of indebite- for incidental charges, but as an item of mutual account for the 
1 ral balance due to him ſo long as he retains the poſſeſſion ; 
Sgnee of = but if he parts with the | of the goods, he parts with his 


— lien; becatife it cannot be retained as an item for the gen- 


factor of the ral account, | \Krutzer v. Wilcocks, in Chancery in 1755, cited per 
Ho Lord Mangfeld, Burr. 494- 936-7. and Blachſt. 104. TIER 
| that the bankrupt, after an act of bankruptcy committed, but before commiſſion Iſſued, had conſigned 
goods to a large amount to the defendant's houſe, who ſold the ſame, but had p aid ſeveral bills of ez - 
 chadge drawn by the bankrupt (ſome of which were paid before, ſome after the confignment), equivalent 


in glue to the goods can ſigned, for which be demanded 2982 The plaintiff bad a verdiet; 


but a new trial was afterwards granted, upon the a lien in the defemdants as factors. Fox - 

croft v. Devonſhire, Hil. 33 G. 2. Blackſt. 193,-—S. C. aod 8. P. much 24 large. Burr. 931. 
e d the eee eee it ap peared that D. the bank- 

: rupt, was a Clothier, and employed F. a- I, Who ſold the goods to G. the defendant, before any 


at of bankruptcy committed by D., but did not receive the money for them till after the action was 


drought. C. knew that J. acted as factor in the ſale of the. goods for D. 

was paid by G, to J., after notice from the e J. was a creditor of D. for 
ſums of money (excluſive of ſome dn), for whi i 

in his bands, or by the goods which he had in hi 

| that the bankrupt having borrowed money to a confiderable amount, app ded to J., his factor, 

ſecurity jointly with him in bonds, which he agreed to, on condition chat the money ſhould be to 

him, J., who would place the ſame to the account credit of D., and which D. might draw for as in 

the 


common courſe of buſineſs. Accordingly, the money due upon. the bonds was Rated i 


1 K 
chat a factor „ e 
debtor to himſelf, though he is not anſwerable for the debts, ood. ebe, moiety pena tear 
And the court were c of opinion, that a factor has a lien on the price of goods in the hands of th 
byyer : and in this caſe, though he had not the actual poſſeſſio n of them, yet us he had a power of giving 
= charge, of longing. > ation, be bad. t to retain, the money, in conſequence of his lien, 38 
much as a mortgagee by the title deeds of an eftate jn his hands, though be is not in 


80 the defendant bad judgment. Drinkwater and oth'as, Aﬀignees, v. win, Eaſt. 15 C. 3. 
Cowper, 251. | 


And it 
was 


' - r 
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againſt him for the money fo 


£3834 + 
2 n 


- 
oa 


Ir EIER ATE SAEPREGEDTFRIEREGS 


272 


bo SEESPESE 


8 


Tafrapr NA FF 


8 


8. 


W 
1 * 1 q 


S FFE TSI 


. 
we 


GAOmERAGaS RH +2 np RS 


t and execution) for ſeizing Poo reve a fl. fa. 
Frcs and exc 


re the cot Mts Nt HERS G00 
goes the „ that the faftor has a lien till be has obtained poſſeſſion of the 
the object of the lien. When he has got the poſſeſſion, the goods are a „ and the principal ſhall 

not take it out of his hands till be pays him his due. Kinlock and others, Afignets, &c. v. Craig, 


Sequeſtrator of Steine, HY. 29 G. 3. Term Rep. B. R. 119. 783. 1 


8. In a caſe reſerved in an action of trover it was ſtated, that 


an agreement was entered into by the plaintiff and the defendant, 


whereby the ſum of 107. 6d. was to be paid to the defendant, a 
farrier, for curing the plaintiff's mare of a diſtemper as ſoon as 
ſhe ſhould be cured, and likewiſe a reaſonable ſum of money for 
keeping the mare until ſhe ſhould be cured. After the mare was 
cured the plaintiff tendered the 105. 6d. to the defendant for the 
cure, and demanded the mare, which the defendant refuſed to 
deliver unleſs the plaintiff would pay a groſs ſum of money for 
the cure and keeping of the mare; whereupon an action was 
brought for the converſion. The queſtion was, whether the de- 
fendant had a right to detain the mare ? It was holden that he had 
not. And per „C. J., It has been ſaid, that a farrier has a 
right to derain a beaſt delivered to him to be cured until the 
money flue for keeping the beaſt is paid or tendered ; but it is not 
neceflary to give any opinion upon this point, for although we 
ſhould be of opinion that the farrier has in the general ſuch a 
right, yet it would be clear that the defendant had not in the pre- 
ſent caſe a right to detain the mare, re _—_—_ 15 
do this, in caſe he had ſuch a right, was waved by the ſpecial 
agreement, that a reaſonable ſum of money was to be paid for 
keeping the mare until ſhe ſhould be cured. Brenan v. Currint, 
Tria. 28 & 29G, 2. Sayer, 224. | 

In an action of trover, a caſe being reſerved, the queſtion 


Black. 
- S. C. 
S. P. 
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| 
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| executed after the act of bankruptcy was committed, 
and ſelling them after the aſſignment was executed? The point 
was fully argued at the bar, after which the court was unani- ” 
mouſly of opinion, that the plaintiffs bad. a right to recover, pn one 
and that the defendants had made a falſe return on ſaying the bare de- 
that m took defendants goods, c. whereas they were the fining the 
goods of the plaintiffs (the alſignees) when they were taken: they g 
might and ought to have returned nulla bona, which was the truth, ation, and 
for the goods taken were beyond all manner of doubt the goods tbe grounds 
of the aſlignees at the time when the ſheriffs took them, and the — 
bankrupt could have no after the day when he committed entitled to 
the act of pr gs". ſeizure was after the bankruptcy, cover in * 
and therefore after the property by relation was veſted in the aſ- 8 
ſignees: but that was innocent and excuſable, and the ſheriff ſhall way towards 


is the adeer7 converſion by the fale and falſe return, long after 2 
the commiſſion and aſſignment. Cooper and another, Aſſignees, &c. quently to- 
v. Chitty and another, 1 + of the Gity of London, Mich. 30 G. 2. inden cf 

* 20, . the avetion / 
is that panicular caſe, In form it is a Aden; in fobfance, u remedy to recover the ralus of perſonal 
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chattels wrongfully converted by another to his own uſe, The form. oppoſes the defendant may have 
come lawfully by the poſſeſſion of the goods. Thif action Ties, and has been brought in many caſes, 
where, in truth, the defendant has got the poſſe ſſion lau f. lily. Where the defendant takes them wrong - 
fully and by treſpaſs, the plaintiff, if be thinks fit to bring this action, waives the treſpaſs, and admits 
the poſſeſhon to have been lawfully gotten. Hence if the defendant delivers the, thing upon demand, 
no damages can be recovered in this Action for having taken it. It is an action of tort, and the whole 
tort conſiſts in the wrongful converſion. Two things are 'neceſſary to be proved to entitle the plaintiff 
to recover : Iſt, property in the plaintiff; and 2d, a wrongful converſion by the defendant. Yide 
Burr. 31. Where treſpals was brought againſt the ſheriff, in a caſe, the circumſtance of which 
were fimilar to that of Cooper v. Chitty, after a long argument, the court determined, upon the au- 
thority of that caſe, that treſpaſs could not be maintained, but that trover was the proper form of 
action. Smith and ahother, Allignees, &c. v. Milles, Mich. 27 G. 3. 1 Term Rep. B. R. 475. 


The doe- 10. With regard to the queſtion between a vendor and the | 
| trineof 8= yieral creditors of a vendee who becomes a bankrupt ; a vendor be- 
— 7 fore actual poſſeſſion by the vendee has a lien upon the goods he 
Sanft, is ſends, and if he can get them in tranſitu, he has the benefit of that 
e lien. Birkett v. Jenkins, Loft. 1 G, 3. cited per Lord Mangfeld, 
of Lad Cowper, 296. Fes 5 
wicke, in the caſe of Shee and another v. Preſcot and others, 1 Atkins, 245. wherein he 
„ if goods are actually delivered to a carrier to be delivered to A., and while the carrier is upon tbe 
road, and defore actual 1elivery-to A. by the cartier, the conſfignor hears A., his confignee, is likely 
to hecome a bahkrrpt,” or is aRXdally ohe, and countermands the delivery, and gets them back into his 
on poſſeſſion agaiti, his lordſhip vas of opinion, that no action of trover would lie for the affignees of 
A., becauſe the goods, while they were in tranfitu, might be ſo countermanded. And Lord Mansfield; 
In two caſes tried before him at Guildhall, the one Stokes v. La Riviere, at the Sittings after Mich. 
1784 the other Hunter and others, Aſſignees, &c. v. Beal, at the Sittings after Trin. 1785 ; went 
Mill further; in the former caſe determining, that the conſtruQive poſſeſſion of the covfignee, to whoſe 
ſpecial agent the goods had been delivered for the purpoſe of being tranſmitted to him, was not to be 
regarded, but there muſt be an actual delivery to the conſignee himſelf; and in the latter, his lordſhip's 
was, c the goods muſt have come to the corporal touch of the vendees, otherwiſe they may 
« be ſtopped in the tranſity; a delivery to a third perſon to convey them is not ſufficient.” But in a ſub- 
- ſequentcaſe, where two days after the arrival of goods at an inn, the provifional aſſignee of the vendee, 
ho was become a bankrypt, demanded them, and put a mark on them; and four days after that, the 
the confignors, by letter, directed the carrier to keep them, they having heard that the confignee was 4 
bankrupt ; but the carrier not regarding this direction, had delivered them to the aſſignees, and the 
conſignor thereupon brought an action of trdyer againſt the carrier and the aſſignees, it was held, that 
he could not recover. And Buller, I. obſerved,- that in former caſes the line had been preciſely drawn, 
and that they all turned on the quettion, whether or not there had been an actual delivery to the bank- 
rupt ? that it was of the utmoſt importance to adhere to that line, for if it were broken through, the 
authority of the caſes that had already been decided, would be endangered, and the rule entirely frit- 
tered away. In one of theſe caſes, Lord Mansfield took the diſtinction between an actual and a con- 
ſtructive delivery tothe vendee. There may be caſes where, as between the buyer and the ſeller, if 
no or inſolvency happen, the goods are conſidered in the poſſeſſion of the buyer the inſtant 
they go out of the poſleflion of the vendor; as if A. order goods from B. to be ſent by a particular 
carrier at his own riſk, the delivery to the carrier is a delivery to the vendee to every other purpoſe ; but 
Kill if he become a bankrupt before the carrier actually delivers them to him, he ſaid, that the vendor 
might ſeize them; becauſe that is only 8 conſtructive delivery to the vendee : but an actual delivery is 
neceſſary to diveſt the vendor's right of ſtopping the goods in tranſiru. It is clear, that bankruptcy 
itfelf does not put an end to the contract; and if not, the right of the vendor to ſeize the goods is 
tu is founded only on equitable principles. It is a right with Which he is indulged on principles 
of juſtice, originally eſtabliſhed in courts of equity, and fince adopted in courts of law. But in order 
to avail himſelf of it, he muſt ſtop the goods before they get into the actual poſſeſſion of the vendee. 
The initant the proviſional aſſignee put his mark on the goods, the warehouſe-man becaqe the agent 
or ſervant to the bankrupt. . Ellis and others v. Hunt and others, Mich. 30 G. 3. 3 Term 
Rep. B. R. 464. ; 7 995 | - | ; A N 88 © 
A pe 11. The convenience of commerce and natural juftice are on 
2 the ſide of liens, and therefore of late years courts lean that way, 
E iſt, where there is an expreſs contract; 2d, where it is implied 


a bankrupt, from the uſage of trade; or, 3d, from the manner of dealing be- 
. tween the parties in the particular caſes; 4th, or where the de- 
cific lien on fendant has acted as a factor; per Lord. Mansfield, Burr. 2221. 


de ſhip for the repairs, and was not obliged to prove it as a debt under the commiſſion. It appeared, 
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the ſhip had been repaired, the workman delivered it to the bankrupt who employed him, and 
9 was of opinion, that he had no pretence under the general law of the realm to 


_ retain till he was paid, becauſe it is out of his poſſeſſion; and though the law of Holland gives 2 


" * 9 Jn a perſon L 
who repairs a houſe or ſhip u ſpecific lien, there is no ſuch law in England. But if the ſhip had been 
repaired in a foreign port while out upon a voyage, it would have been otherwiſe. Ex parte Shank, 


27 G.2. 1 Atkins, 234. 
At the time M. became a bankrupt be was indebted to O. in 286 J. 71. 104. for the grinding of 


corn, for which he gave two promiſſory notes of 100 J. each, and which became due before the bank... 


ing, beſides a very great number of ſacks, and wich U. depended upon baving as a ſecurity fot his debt. 


became 2 bankrupt, making in the 


45 12s. 10d. Lord Hardwicke, Chancellor, held, that 
as there was no evidence of any contrat 


the debt which was owing to O. ſhould be a lien on the 


corn, &c., nor that there was any general cuſtom with feſpect ro millers that it ſhould be a lien, there 


could be no ſpecific lien, bur what aroſe from that kind of bailment at law proceeding from a delivery of 

for a particular purpoſe 3 as, in the caſe of a horſe ſtanding in the Rable of an inn 

in the hands of a tailor, who have each of them a ſpecial property. And his lordſhi 
not M. in this caſe, before his bankruptcy, have made a tender of what was due for 8 
and if O. had refuſed to deli ver the corn, could not M. have brought an action of trover for it, 
that caſe would the defendant have been allowed ta have pleaded a lien for any other debt than what 
actually due for grinding the corn ? certainly not. And ſuppoſe again, an action had been brought 
0. againſt the bankrupt on account of a debt due for money lent to him, couid M. have ſet off 
value of the corn in the hands of O. certainly not. E parte Ockenden, 27 G. 2. 1 Atkins, 2 
But where there was evidence of a cuſtom in a particular trade (packers) to lend money to clothi 
and the cloths to be à pledge, not only for the work done in packing, but for the loan of money 
wiſe, it was held, that the packer might detain for his whole demand. Ex parts Deeze, 1 Atkins, 
237. But were no ſuch cuſtom could be ſh n, it was held, that a manufacturer (a dyer) had 
lien for ſo much as accrued due on the particular goods in his hands. Green and another v. 
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and others, Eaſt, 8 G. 3. Burr. 2214. Blackſt. 651. 7 


I 


The plaintiff was the owner of a ſhip, of which N. was the captain ; the ſhip was freighted 
M. with naval ſtores, who, to diſcharge the freight, drew a bill upon the defendants payable to the 
A him a navy bill 
affigned-to the defendants ; NV. indorſed the bill of exchange, and delivered over the navy bill to the 
Fre who ſent it to the defendants for their acceptance of the former, which, however, they ob- 

to until the navy bill was paid ; upon which the plaintiff demanded the bill ; but the 
defendants 0 


ingly did receive, but never afterwards accepted, or paid the bill of exchange. It was held, that the 
rr the money received upon it by 


defendants in an action againſt them for money had and received. Peirſon v. Dunlop and others, 
Hil. x7 G. 3. Cowper, 571. | | | | 


'Trover was brought by the of a againſt the of a ſhip, who had detained. * 


he nnder yeotence that he hed a ten upon her for his wages, and ſtores, proviſions, and repairs 
done to her in England, and a verdiQ was given for the plaintiff, ſubje to the opinion of the court of 
K. B. whether the defendant had by law ſuch a lien as he claimed ; but after argument on both ſides, 
the court were clearly of opinion, that the captain could by no means detain the ſhip, neither, firſt, for 
his wages, for there is no uſage in the trade to that purpoſe, nor implication from the nature of the 


dealing ; and the eels od voy ra the captain as contract ing perſonally with the owner; nor, 


ſecondly, can he haveany lien for the ſtores and repairs, becauſe work done for a ſhip in England is ſup- 
poſed to be on the perſonal credit of the employer 3 abroad the captain may hypothecate the ſhip. Noe 
would the court allow the defendant's demand to be ſet off againtt the damages, for the converſion was 
ſubſequent to the bankruptcy, and aroſe from an act done to the ſpecific property of the afſignees, not 
of the bankrupt. Wilkins and others, Aflignees, v. Carmichael, Hil. 19 G. 3. Doug. zor. But the 
vaptain has a lien upon the cargo for the freight. 1bid, | . n 
© Whoever ſupplies a ſhip with neceſſaries has a treble ſecurity; 1ſt, the perſon of the maſter as male... 
Ing the contract; 26, the ſpecific ſhip ; zd, the perſonal ſecurity of the owners, whether they know 
of the ſupply or not. Per Lord Mansfield, in Rich v. Coe and others, Cowper, 639 - and again Farmer 
and another v. Davies, 1 Term Rep. B. R. 109., where it is alſo held, if the captain make no con- 
traft perſonally, he is not anſwerable. 

Liens are either by common law, uſage, or agreement. Liens by common law were given where 4 
party was obliged by law to receive: goods, &c., in which caſe, as the law impoſed the burthen, it alſo 
gare him the power of retaining for bis indemnity. | This was the caſe of innkeepers, who had by law 
fuch alien. A lien from uſage is matter of evidence ; per Lord Kenyon, in Naylor v. Mangles and 
others, at V Prius, Hil. 34 G. 3. Eſpinaſſe's caſes, 109.—A wharfinger bas a lien upon goods in his 
— for the balance of a general account I —So has a. banker on notes paid into his houſe. 

rdaine v. Leſevre and others, coram Lord Kenyon, Mich. 34 G. 3. 16. 66. | ; * 

In trover for a quantity of yarn, it was found that the goods in queſtion were delivered to the defend. 

vel "> who was a fuſtian manufacturer, 


aa EE. 
and 


: 


for the purpoſe of being bleached, after which N com · 
G $65. micced 
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ds the de- 


Sandee 12. An aktion of trovet was brought by the aſſignees of a bank- 
3s Mi rupt for large quantities of goods of the. bankrupt's to the amount of 
vy che afl. upwards of 19, 500 J. There appeared to have been a groſs fraud 
cee © committed by the bankrupt, and the defendants, who were creditors 
— of the bankrupt, upon his other creditors, by covin and colluſion 
dettndant, between them, in the diſpoſal of the s in Pry to the de- 
* — lendants prior to the bankruptcy. The plaintiffs had a verdict, 

bank- hut it was moved to ſet it aſide, it being inſiſted that trover was not 


wi Bad 100 the proper action, but the court were of a different opinion, there 


; goods def. being ſeveral circumſtances ſhewn of a fraudulent combination and 


2 contrivance in order to avoid the appearance of an expreſs pre- 


Fer de. © "ference, at the expence of the other creditors. And as an action 
— — * of trover muſt be founded on property, ſo the court were of opinion 
| with u view that the tranſaction being fraudulent, the property of the goods 
t defrzud” was never out of the bankrupt. And it was no objection to rhe 
46a form of action, that the 3 were precluded from a ſet- 
ors. That off (a): Martin and others, Aſjgnees, Vo ewtreſs and another, 
aten being Mich. 10 G. 3. Burr. 2477. Sa e, 77 
Bean pee d gh all its agile; and therefore, by the 5, G; 2. © 30, $2B., 
z rough all its con 5 me „ 2, C JO, 9128. 
the defendants may ſet off another debt which was owing from the bankrupt to bien, becauſe the action 
*ffirms the contract; but if they had brought trover, which would have diſaffirmed it, they might 
re 1 of che goods. Smith and others, Aſfiznees, &c. v. Hodſon, Hil. 31 G. 3. 
erm Rep. B. R. 21. | | | L 
” But if, — affignees, under ſuch circumſtances, make choice of the action of trover by wor tO * 
affirming the contract, and fo to recover the value of the goods, a demand mult be made of t 
by the aſſignees, for without I refuſal to deliver them, there can be no eyidence of a converſion. | 
and others, Aſſignees, Kc. V. Jenkins, Eaſt. 33 8. 3 2 H. Blackſt. 135 · a | 


The caſe of 13. Trover was ht againſt officers of the ſalt duties for 23 
Eftriche v. barrels of herrings, which had been ſeized by them, and condemned 
of the Re. by the commiſſioners. It appeared at the trial, that there was no 
venue, M. legal foundation for ſuch a condemnation, It was objected on the 
05.24, part of the defendants, that trover did not lie againſt them, for 
Ne that the ſeizure of the goods, and putting them into the cuſtom- 
to be la, in houſe warehouſe, could not be ſaid to be a converſion to the uſe 
„ onal of the defendants; * Sed per cur. The king had no property; the 
„ goods were tortiouſly ſeized by the defendants, which was a con- 
2f-146. yerſon in them. - Tinkler v. Poole and another, Mich, 11 C. 3. 
F. 3 Wuſ146. | * . 
n | Wi. asf 2 / . 5 48 
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| huſband for life, remainder to the wife for life, remainder to the guns, 
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with the defendant, who had no notice of the ſettlement, and before the commencement of 


weeks. keep, before he would deliver up the dog. Upon a verdict Pant, 

for the plaintiff, ſubject to the ! of is So — this hop, 
'refuſal amounted to a converſian of the dog, the queſtion not be- the banks of - 
ing argued, the ges was delivered to the plaintiff.  Benffead v. [>< Thames, | 
Buck, Mich. 17 G. 3. Blackft. 1117. a ropes with 
which it was faſtened accidentally getting looſe, it oated, and was carried by the tide as fur 
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| found in this fituation, the ba[liff of the manor employed the defendant to remove the tim 


| >. N * 
-Attiong, 


- meant his cafes ſliould be publiſhed, and that they are very 1 | 
that nothidg was clearer” than that trover lies, it was a wrongful converſion, let the property be 
hd it will. The cafe of Chapman aud Lamb, Str. 943. was cited as being determined ſu 
to the caſe in Bunbury, it being in Mich. 6 G. 2., and was trover againſt cuſtom-houſe 
for the ſeizing of forme goods, and in that caſe no objection was taken to the form of action. 


14. An action of trover was brought by truſtees under a mar- Sin c, 
riage ſettlement againſt a judgment creditor of the huſband's to tar | 
recover goods taken by him in execution under a fi. fa. At the en is execu- 
trial, the plaintiffs produced the marriage ſettlement, (which had tion, the \ 


been approved of by a Maſter in Chancery, the wife being a ward e mt 


of that court, and her fortune made uſe of to pay the huſband's an on of 
debts,) by which it appeared that the goods in queſtion, which trover, and - 
were the houſehold goods of the huſband, and which were very ** a 


was ac- 


minutely particulariſed in a ſchedule annexed to the ſettlement, quleſcodia. 
were all conveyed to the plaintiffs as truſtees, for the uſe of the and , 


firſt and other ſons of the marriage in ſtrict ſettlement. The de- and a... der, 
fendant was a creditor of the huſband at the time of the ſettle- —_ in 
ment being made. The queſtion was, whether the truſtees were 1 
entitled to the poſſeſſion of the goods, for the purpoſes of the 1779. 
truſt againſt the defendant, who it was not diſputed was a fair owe for. 
creditor. And it was ruled that the plaintiffs were entitled to the fade, 
fleſhon of the goods. But if the huſband had let the houſe with who claimed 
e furniture, vie one rent for the houſe, and another for the un- 
furniture, or if the rent could be apportpogd, the creditors would man ai 
be entitled to. the. rent, bur they had no right to take the goods Tal 
themſelyes. In this-caſe, there having been a ſale of part of the bun 
goods it was 2 by conſent that the produce of the ſale ſhould vn parned 
inveſted in the funds, on the truſt of the ſettlement, and the in- by the te- 
tereſt during the life of the huſband to be paid to the defendant, pant for. 
Cadogan 9 ide v. Kennet, Eſq. and another, Ef. 16 G. 3. caſe wa, 
Coup. 4332. | | | 2 


truſtees for the uſe of his wife dirate vidiitare; the afterwatds pawned Tt for a valuable 


17 


4 
l 


ſhe died. The queſtion was, whether the defendant was bound to give up the plate without 
che money he had advanced upon it? The defendant's counſel abandoned the point, and 
bad judgment. Hoare and another v. Parker, Eaſt. 28 G. 3. 2 Term Rep. B. R. 376. 


F 
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15. Trover was brought for a pointing dog. The plaintiff A cn 
proved the dog to be his property, and that it was ſound at the 
defendant's houſe 12 months after it was loft. The defendant be, 
ſaid, the dog ſtrayed: there cafually, and demanded 205. for 20 perty 
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Putney, and left there at low water upon a towing path, within the manor of Wimblet 


5 
2 


- 
22 f 
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waggon from the towing- path, which it obſtructed, to a place of ſafety, at a little diſtance, wh 
accordingly did ; c 
4 0 


- 


"liver it up unleſs 51. 101. 4d. were paid, which, be claimed partly by way of ſalvage 2s a cuſtomary 
right due to the lord of the manor, and partly as a recompenc to himſelf for the trouble of drawing the 
timber from the water-lide to the place where it then lay; but this demand the plaintiff refuſed to 
comply with, and did not tender any other ſum. An aQtion of trover being brought, the defendant failed 
In proof of the cuſtomary right, by which the queſtion was reduced to this, Whether every man who 
finds the property of another, which h sto have been loſt or miſlaid, and voluntarily puts bimſelf 
' © to ſome trouble and expence to preſerve the thing, and to find out the owner, has a lien upon it for the 
caſual, floctuating, and uncertain amount of the recompence which he may reaTonably deſerve ? The 
- court ſaid, there wur no inſtance of ſuch a claim having been allowed, and gave judgment for the plain. 
tiff. Nicholſon v. Chapman, Mich. 34 G. 3. 2 H. black. der 254: Der, Whether an action 
. of NN ſor work and labour might not have been maintained by defendant againſt the 
2» x6. The plaintiff had exchanged a mare of his own for a horſe 
| of the "defendant's, and beſides the exchange, had paid 21 /. 
© | The horſe was warranted ſound, but proved not to be ſo. The 
pPlwKhaintiff ſent him back, and demanded that his mare ſhould be re- 
turned to him, which the defendant refuſing to do, the plaintiff 
brought his action of trover; but after a verdict for the plaintiff, 
_ .-.... the court was of opinion that the property being transferred b 
tze exchange, an action of trover could not be maintained, 111 
++” ordered a nonſuit to be entered. Power v. Wells, Eoft. 18 G. z. 
«+ 7.46 e . | 6 ? 
| 17. A rule was obtained to ſhew cauſe why an attachment 
ſhould not iſſue againſt the clerk of aſſize on the Norfo/k circuit, 
for not obeying a cerfiorari to remove an indiftment for murder, 
and a ſpecial verdiQt found upon it. The defendant inſiſted, that 
be bad # right to retain the record till he ſhould be paid his fees 
for drawing, ingroſſing, Sc. which the attorney for the priſoner 
' refuſed to do, on the ground of their being exorbitant. However, 
on the attorney's undertaking to pay as much as ſhould on a re- 
ference to the maſter be reported to be due, the record was re- 
ttuyrned into court, upon which the rule was diſcharged. Lord 
Mantſeld ſaid, he ſhould be very wry wp to determine that a 
clerk of aſſize has a lien on the records of the court for his fees, 
for that he foreſaw great inconvenience from ſuch do&rine. Rex 
v. Bury, "Eaſt. 19 C. 3. Doug. 194. (u. 26.) 8 
8. P. A- 18. The exciſe laws give a lien upon the ſubject matter of 
3 them, and the utenſils employed, for the duties, which lien conti- 
nior. Rex nues upon them whilſt in the hands of the aſſignees of a bankrupt, 
v. Fowler, for the aſſignees by privity ſtand in the place of the bankrupt ; ſecu ' 
D where the goods are in the hands of a third perſon. Stracy and 
aanꝗsorber, Aſſignees, v. Hulſe and others, Trin. 20 G. 3. Doug. 411. 
Pide Rolle. 19. The owner. of a ſhip at ſea mortgaged her to the plaintiff 
| ton.and... for ſecuring a ſum of money then advanced by the plaintiff to him, 
he and ſuch other ſums as ſhould be advanced, and at the ſame time 
Hibbert and aſſigned and delivered the grand bill of ſale of her to the plaintiff. 
Wen The mortgage deed contained a covenant that the mortgagor 
300. . {ſhould inſure the ſhip, and pay the premium, and a clauſe, that 
Trerm Rep. until default of payment he ſhould hold the ſhip, and take the pro- 
 *c- fits to his own uſe. Soon afterwards the ſhip was inſured, and a 
a * = : . 
bill of ſale memorandum was made at the back of r ſigned by the 
a ſhip at underwriters, that the ſhip having been ſold to the plaiutiff, he 
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ſhould be entitled to the inſurance. — the arrival of the ſhip void h not 
in En the mortgagor became a bankrupt, and immediately ting 
upon her arrival the plaintiff took poſſeſſion of her, and no actual — 
demand of the money ſecured by the aſſignment was made before according to_ 
ſuch poſſeſſion of the ſhip was taken. The aſſignees having after- _ 


. wards converted the ſhip to their own uſe, the plaintiff brought his 4, 2. 


action of trover againſt them for it. At the trial, a cafe was made and it was - 


for the opinion of the court. Several points were made for the 238 | 


defendants, as, that the poſſeſſion of the ſhip was to remain with yendee un- 


the mortgagor until default in payment, therefore that the action der the vill 


was premature, no demand having been made ; that it was not a 3 ; 


valid conveyance againſt the creditors at large, conſidered either the ip ſo 
with reference to the ſtat. 13 Elix. c. 5. or 21 Fa: 1. c. 19,3 that te detain 
if there ſhould be any doubt on the ſtat. Eli. yet the ſtat.” 7a, —_— 
(11. makes the poſſelflon of the bankrupt alone, a ſufficient title to of the ven- 


his aſſignees; that the delivery of the bill of ſale could not amount der, who 


to an implied delivery of the ſhip itſelf, becauſe that implication — 


was expreſsly rebutted by the terms of the contract; and that the 


plaintiff had enabled the bankrupt to hold out colours to deceire 
the reſt of his creditors. But the court were of opinion for the 
plaintiff; and as to the objections taken by the defendants, it was 


auſwered by the court, that the aſſignees having ſold the ſhip, no 


demand was neceſſary; that the property of the ſhip being by the 
bill of ſale veſted in ihe plaintiff, whenever that was deſtroyed tro- 
ver would lie, without any regard to the proviſo, or a demand of the 
money. With reſpect to the conveyance being void under either 
of the ſtat. of Fa. 1. or E/iz. it had been eſtabliſhed by a variety of 
caſes, beginning with that of Ryall v. Roll, i Atkins 165; 1 Ver. 
348. that if a ſhip be ſold whilſt at ſea, à delivery of the grand 
ill of ſale amounts to a delivery of the ſhip itſelf,” The bill of 
fale is the only muniment of the property; by the vendee's taking 
that, he prevents the vendor from defrauding others, therefore no 
falſe colours could be held out. The plaintiff took poſſeſſion of 
the ſhip the firſt moment ſhe arrived in port. And that as to 
the agreement itſelf, there could be no objection to it. It was more 
in favour of the creditor than the debtor, for the money. was pay- 
able on demand, which was ſtronger than if the ſhip had been 
agreed to be delivered on failure of payment, at any ſtated time, 
for then no demand could have been made till that time, to entitle 
the plaintiff to maintain his action. Atkinſon v. Malling and others, 
Aſſignees, &c, Eaft. 28 G. 3. 2 Term Rep. B. R. 462, | 
20. An action of trover was brought to recover the value of a 
quantity of goods, which it was alleged that the defendant had 
— gotten poſſeſſion of, and had 'neceffarily paid certain 
charges due upon them previous to the getting them into his 
hands. No tender was made by the plaintiffs of the amount of 
thoſe charges, when the were demanded; and the court 
were of opinion, that if the defendant was to be conſidered as a 
mero wrong doer, the plaintiffs would have no occaſion to tender 
him any . on 
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| them from him. To entitle the Clint to recover, he tho 
. haye | than.the defendags, but in che 
| | aſhgnment. 


Actions. 1 

ſion, Lemprier and 

28 G. 3. 2 Term Rep. B. Ip 

to buy ſome ſheep of the defendant at 
- 22 m away at a certain hour; there was no 


money paid, nor any ſheep Jelivered. The plaintiff not coming 


at the appointed time, nor ſending to take the ſheep, the defendant 
ſold them to another perſon ; whereupon the plaintiff brought an 
action of trover againſt the defendant for the ſheep, After a ver- 


2 2 for the plaintiff, upon a motion to ſet it aſide, the court held 
t 


the — of frauds prevented any property from veſting in 
tiff, ſo as to enable him to maintain trover; there being 


c wer cr neſt, delivery, nor agreement in writing. Alexander v. 
| rin. 286. 3. 1 H. Blackft. 21. - 


22. The owner of a veſſel having occaſion to have ſome repairs 


done to her in England, executed gn inſtrument, whereby he 


_ Ws of 2 9255 the payment of the expences, and bound im- 
e v 


and th 


in his n denon; by virtue of 1050 T warrant 

SRD troyer avainſt the marſhal, to obtain poſſeſ- 

of her, bo the court held that the action could not be main- 

i Ar 8 uſe the defendant being i in poſſeſſion of the veſſel by 
e 


E, prior to the plaintiff's execution, his right 
e by it. Ladbroke v. Crickett, Mich. 29 G. 3. 
2 Term {ws B. R. 649. 


P the defendant had pur- 

chaſed 2 3 of the eſtate, but the reſt being in mortgage, no 
title-deeds were delivered, and he took a coyenant from the yendor 
is produce them at any time, or on any trial, on the requeſt of 
the defendant, whenever they came to is hands. Afterwards he 
| took an afſigament of the mortga Wd premiſes on. 4n acuane of 
the _— yl had all the 1 livered to him, with the af- 
He afterwards aligned the ſame mo ee to be 

intiff, who advanced the money on it, and th 

any: Wa the defendant, who refuſed. to deliver them up, — 
upon the action was — Pex Lord Kenyon, C. J. 
ec . mg. of the purchaſe the defendant had no right 
10 the palſrhon of the deeds, yes uce that time- they, have by 1e. 
cident come into his paſſeſſion, and the cannot recover 
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warranty paramount. Yea, Bart. v. Field, Mich, 29 G. 3. 2 Term 
| Rep. B. R. 708. / f MDs. 4 | 
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6 Actions. W 87 
aſſignment to him there is no grant of them. In old con | 
there is a reſervation made of ſuch deeds as tend to deraign the 

24. An action of trover was brought by the owner of certain , 
goods againſt the captain of a veſſel in which they had been ſhipped, H- 27 
The circumſtances were, that previous to their being landed, the 

plaintiff expreſsly directed the defendant not to land them on a 

wharf againſt which the veſſel was moored for the purpoſe of un- 

loading, he intending to convey them from the veſſel himſelf, not- 
withſtanding which the defendant unloaded them on that wharf, 


and left them in the hands of the wharfinger, who would at any time 
have delivered them to the plaintiff upon payment of the wharfage. 


The queſtion was, whether -this was ſuch a converſion as that an' 


action could be maintained in conſequence of it, the defendant _ 
juſtifying the breach of order, by attempting to ſet up a uſage | 
that every wharfinger againſt whoſe wharf a veſſel was moored 
for the purpoſe of unloading, was entitled to the wharfage fees, 
whether the goods were landed on the wharf or not, and that 
therefore the wharfinger had a ien thereon, of which it was not 
lawful to diveſt him. The plaintiff had a verdict; which it was 
moved to ſet aſide, but the court were of 'opirion for the plaintiff; 
and Buller, J. obſerved, that if one man who is entruſted with the 
goods of another, put them into the hands of a third perſon, con- 
trary to orders, it is a converſion. If a perſon take my horſe to 
ride, and leave him at an inn, that is a converſion; for though I 
may have the horſe on ſending for him, and paying for the keep» 
ing of him, yet it brings a charge upon me. So here, the defendant 
by putting thoſe goods into the cuitody of the wharfinger, brought 
a charge upon the plaintiff. This was a deliberate act, and dif- 
tingwiſhable from one merely owing to a miſtake. If the wharf. 
age duty was due, that indeed would be an anſwer to the preſent 
action. Though feveral of the witneſſes at the trial faid, that in 
their opinion it was due, yet opinion is no evidence; and in point 
of fact, the duty has not always been paid in caſes where the 
s were not landed. And the cafe of Stephens v. Cafter and 

another, Blackſt, 413. 423. goes a great way to prove that no ſuch 
payment can be exacted. Syeds v. Hay, Ea. 31 G. 3. 4 Term 
Rep. B. R. 260. 5 

25. By the general law of the land, a banker has a lien upon 17 4. and 5. 
all the ſecurities in his hands belonging to any particular perſon 2 
for his general balance, unleſs there be evidence to ſhew that he 8 
received any particular ſecurity under ſpecial circumſtances, which convitting of 


would take it out of the common rule. Wherever a banker has e ; 


advanced money to another, he has a lien on all the paper ſecuri- in favour of 


ties which come into his hands, for the amount of. his general A., and of 
balance. And where one was uſed to carry bills to his bankers, > and 
and when he wanted an advance of caſh, the banker entered it to ities cepo- 
the diſcount'of a particular bill, this was held not to amount to fited by 4. 
evidence of an agreement that the banker always advanced the Wi 2» 


% 


* 0 . Y : « : 

| the failure money upon the ſecurity of the particular bill diſcounted, nor did 
of B. andC., it invalidate the general lien. Davis and others v. Bowſber, Hil. 
3 Te B. R. 488. | 
ed take 34 G. 3. 5 ſerm Rep. = 4 . 

up the bills received by him from B., whereby the balance of accounts is in favour of A.; ſtill he 
cannot maintain trover for the bills depofited by him with B., unleſs they were ſpecifically appropriated 
to anſwer B.'s drafts on C. in favour of A., and depoſited for that purpoſe expreſtly, in order to which 


- there muſt be either a dill pledgpd againſt a bill, or a tianſaction againſt a tranſaction. Bent and ano- 


26. Daubigny and Co. in Lyons, conſigned goods to Davallan in 
London, to be fold by him * factor, on commiſſion; who 
not having fold them in 1793, and being in diſtreſſed circum- 
ſtances on account of his bills being returned from France, depo- 
ſited the goods with Duval and Co. as a ſecurity for 325 J. Some 

time afterwards Dava/lan tranſmitted his account to Daubigny and 
Co., in which he ſtated himſelf their debtor in 249 J., ſaying, that 
the goods remained then unſold. He afterwards accepted bills 
drawn on him by Daubigny and Co. for 700 J., but did not pay 


them when due: if he had paid them, he would have been a cre- 


. ditor of Daubigny and Co. in 4511. Daubigny and Co. tendered 
that ſum to Dauallan, provided he would deliver up the goods, 


and pay the bills for 700 J., which they were liable to pay as 


drawers, as well as he as acceptor; but they did not tender to 
Duval and Co. the money advanced by them. The goods not 
being delivered up, nor the bills for 700 J. paid, Daubigny and 
Co. brought an action of trover againſt Duval and Co. for the 
goods, and on the trial of the cauſe, the caſe was reduced to this 
point, whether or not the plaintiffs ſhould have tendered to the 
defendants the money adyanced by them : and Lord Kenyon being 
of opinion that they ought, it being within the money due from 
the plaintiffs as principals to their factor Davallan, they were non- 
ſuited. + Upon a motion for a new trial, Buller and Greſe { abſente 
Aſbhurft ) againſt Lord Kenyon, C. J. were of opinion, that it ought 


to be granted. And Buller, J. obſerved, that the rule is general; 


that a factor cannot, pawn the goods of his principal at all. A 


lien is a perſonal right, and cannot be transferred to another. 


There would be great inconvenience in deciding that the princi- 
pal muſt tender to the pawnee what is due to him; for if there 

£ a diſpute between the faQtor and the pawnee, as to the amount 
of the pledge, the principal has no means of aſcertaining it. And 
though it ſhould be ſaid that the factor cannot object to the ten- 
der being made to the pawnee, nor even to his principal's paying 
the latter more than is due to him, becauſe the factor by his own 
act authorizes the pawnee to receive; and payment to the pawnee 
would, under theſe circumſtances, be equivalent to payment to 
the factor himſelf, yet it muſt be remembered, that the rule that 
a factor cannot pledge the goods of his principal, was introduced 
for the ſake of the principal, not of the factor. The queſtion of 
| lien can only ariſe between the principal and the factor, the former 


is not entitled to have his goods again without Paying the latter 


what is due to him, But if the principal has redeemed himſelf 


\ 
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ment or receipt for them, 


againſt the factor, he need not enquire into the tranſaction be- 
tween the factor and the pawnee; for, if the factor has no right 


to pledge the goods, the pawnee holds them wrongfully as againſt 


the principal. Daubiguy and others v. Duval and another, Eaft. 
34 C. 3. 5 Term Rep. B. R. Go. | | : 

27. In an action of trover for a parcel of goods which came 72: axte, 
by a waggon to the defendant's inn, it appeared, that when P24 
the waggon arrived at the inn, the plaintiff, who was the 
owner of the goods, was there ready to receive them, and ten- | 
dered the price of the carriage; but the defendant would not 
deliver them until paid 2 d. for booking, which the plaintiff 
refuſed, they not having been booked, nor brought into the 
warchouſe, but only weighed there, in order to aſcertain the 
ſum to be paid for the carriage. The plaintiff had a, verdict, 
the demand being conſidered as an exaction, for the defendant 
could not claim a ſum where there was no duty performed. 
Lambert v. Robinſen, Hil. 33 G. 3: Eſpinaſſ#s Caſes, 1 19. 

28. A demand in writing left at the houſe of the*defendant Thedemand 
and others, at Ni. Pri. Trin. 33 G. 3. Eſpinaſſe's Caſes, 22. — ey 


giving the dFendant an opportunity of either reſtoring the goods i ſpecie, or of making a ſatisfaQtion 
to the party to whom they belong; therefore, a demand of ſatisfaQion, or of ſayment, is good in an 


10 ſuſñicient to ſupport an action of trover. | Ae v. Houlditch in trover is 


 aQtion of trover. Ruled, Thompſon, Aſſignee, v. Shirley and another; at M. Pri, Trin. 33 G. 3. 


Eſpinaſle's Caſes, 31. 0 


29. In an action of trover, where the demand of the things 
for which the action is brought is not made by the plaintiff 
himſelf, who is the owner, but by another perſon on his account, 
and the defendant refuſes to deliver them, on the ground that © 
he does not know to whom the things belong, and therefore | 
keeps them till that is aſcertained ;z or that the perſon who ap- 
plies is not properly empowered to receive them ; or until he is 
ſatisfied by what authority he applies; that ſhall not be deemed 
ſuch a refuſal as ſhall be evidence of a converſion ſufficient to 


ſupport this action. Per Lord Kenyon, C. J. in Solomons v. 


Dawes, at Ni. Pri. Hil. 34 G. 3. Eſpinaſſes Caſes, 83. | 
30. The lien which a* factor has on the goods of his prin- N axe, 
cipal, ariſes upon an agreement which the law implies ; but, Fl. 11. 
where there is an expreſs ſtipulation to the contrary, it puts | 
an end to the general rule of law; for conventio vincit legem 
is a maxim as old as the law itſelf. As where perſons with 
whom goods were depoſited gave the following acknowledg- 
eceived from A. B. (ſo many 
bags of cotton) for ſale, for the net proceeds of each parcel 
when and as received we promiſe to be accountable, and to pay 
the ſame to the ſaid A. B. or his order,“ it was determined that 
they had no lien on theſe goods for their general balance, and 
they not having been ſold, that an action of trover might be 
maintained for them; for they were depoſited for a particular 


purpoſe, which was ſtated by the factors themſelves in their 


receipt z 


receipt; and this ives the general rule reſpecting liens. 
W — and others, Age. v. Birch and others, Ane, Eafs. 
35 G. 3. 6 Term Rep. B. R. 258. | 
31. An action of trover for certain goods was brought, in or- 
der to the bankruptcy of G. who was the landlord of the 
plaintiff for a houſe ſhe inhabited. The defendant was his aſ- 
5 under the commiſſion. The caſe was, that V., by order 
of the defendant, as aſſignee, entered the plaintiff's houſe, and 
_ ſeized and diftrained her goods for rent in arrear to the bankrupt. 
He declared this to the plaintiff at the time of the ſeizure, and 
gave her a written notice to that effect. The plaintiff, to redeem' 
goods, paid him 5 J. for rent, and 40s. for the expences. It 
appeared further, that- the debt of the petitioning creditor ac- 
erued after the reputed act of bankruptcy of G. It was objected 
on the part of the defendant, at the trial, that this did not 


E 


amount to a converſion, but Heath, J. being of opinion that it 


was equivalent to a ſale to a ſtranger, which had been deemed to 
be a converſion, and that trover was the proper action to tr 
. queſtions of bankrupty, oyerruled the objection, and the plaintif 
obtained x verdict. A motion was afterwards made by the de- 
fendant to ſet aſide the verdict, upon the grounds, that in this 
caſe there was no taking in fact, nor any converſion in point of 
law ; that it was a payment, not for the goods, but for the rent, 
eo nomine, and the coſts of the diſtreſs, and that the plaintiff ac- 


quieſced in the diſtreſs at the time, and the payment was made 


voluntarily in order to get rid of the diſtreſs, and riot as a price 
for the goods. But the court, after taking time to conſider, de- 
termined in favour of the plaintiff, becauſe the diftreſs was ille- 


gally made ; and Lord PAS the caſe of Tintler v. Poole, 


ante, pong Shipwick v. » Eaft. 35 G. 3. 6 Term Rep. 


1Viner246: OO (L. 2) Againft whom. 
Elivery of goods to a ſervant is ſufficient to maintain an 


Armory v. | 1. 
N D action of trover againſt the maſter, if there be a ſubſe- 
1 quent demand and ref Mead v. Hammond, Hil. 8 G. 1. Str. 


2. Trover was brought by the aſſignees of a bankrupt againſt 
one who had taken the N goods in [ 3 
the bankruptey, and received his money. And on motion for 
a new trial it was held, that the ion was well brought 
againſt the defendant who received the money, without joining 
the _ Ruſh and others, Aſſignees of Ryland, v. Baker, Mich. 
8G. 2. Str. 996, , 

. Trover for divers of perſian ſilk; u not guil 
vleaded, the facts ap 9 evidence Do bs that -24 
plaintiff had loſt out of his ſhop a very great quantity of 3 

| 5 an 


F . , f oe wo uu 


2 
=> 


= 


one, he delivered certain goods which were in 
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arid that V. his j yman had defrauded him of it. V. car- 
ried this perſian (which when it came into the ſhop, had the 
weaver's mark, but when he carried it out ſome of it had the mark 
cut off) to one C. a broker to ſell for him. C. had often ſold goods 
for V., as well before he was a journeyman to plaintiff as after- 
wards, and as well perfians as other ſilks. C. fold the quantities 
mentioned in the declaration, ſome with marks and ſome with- 
out, to the defendant in the day-time in his ſhop, which was not in 
Londom, but behind St. Clemen?'s church in the Strand, at a market 
price, for ready money. The defendants knew not whoſe the goods 
were; and it was.the cuſtom for mercers, as the defendant was, to 
buy goods of brokers in that manner. Lord Hardwicke, C. J. ſtated 
the queſtion to be, whether the property of the goods was altered ? 


for if the Ka Br of them appeared to. be once-in the pin 


and not deveſted, the plaintiff muſt recover; it is true, the goods 
were nat ſold in Londen, where every ſhop is-a market-overt by the 


cuſtom, and a ſale there by the cuſtom will alter the property; 


and though that cuſtom does not extend out of Londen, yet even 


out of Londen great allowances ſhould be made analogous to the 
cuſtom there, in caſes where the tranſaction has been fair; and 


therefore, when in ſuch caſe a defendant is to be put to pay over 
again, the plaintiff ſhould be required to prove his caſe in the 
ſtricteſt manner; now here the plaintiff's evidence is, that it is 
very prone he has been wronged by V. But then the queſtion 
is, whether the very identical goods in queſtion were the 

taken from him? and that is very far from being clear; and 
therefore it could not be ſaid that the property of 
bought by defendant was in the plaintiff; if it had a 
the defendant had known theſe goods came from V. 
journeyman he was, leſs evidence might have ſerved ; but 
the contrary appeared, and the dealing on wor we the 
fendant was very fair. Harris v. Shaw, Mich. 10G. 2. Rep. Temp. 
Hardw. 349- . 

4. Ina Tpecial verdiQ, in an action of trover brought by 
aſſignees of a bankrupt, it was ſtated that, after the 
committed the act of bankruptcy, but before he 

his houſe to 
W 


the 
defendant, who acted as ſervant of G., to whom the bank- 
rupt was indebted, that the defendant ſold the for G., and 
afterwards accounted to G. for the money. queſtion was, 
whether the plaintiffs could recover againſt the defendant ? It was 
holden, upon great conſideration, that ought. And Lee, 
C. J. ſaid, that it is equally a converſion to ſell the goods of ano- 
ther perſon which have been delivered to the ſeller, by one not 
having a lawful authority to deliver them, as it is to take the 
goods of the other perſon and ſell them; and it makes no differ- 
ence that the goods are in ſuch caſe fold for the benefit of a third 
perſon, the owner being as much deprived of his goods as if they 
were ſold for the t of the ſeller, it ir bd ben found th 


236 


92 Wins. : 
the ſale of the goods, which was certainly a tortious act, was 
the command of G., the defendant would have been neverthel 
liable to the action. Perkins and another, Aſſignees, &c. v. Smith, 

Trin. 25 & 26 G. 2. Sayer, 40. 
eds where _ . It is / eſtabliſhed upon principles and authorities, that trover 
he delivers will not lie againſt a 3 or a common carrier, for goods 
third per- Joſt by them which they had been entruſted with; for, in order 
ſon, though to maintain trover, there muſt be an injurious converhon, where- 
mans as in ſuch a caſe there is no refuſal. to deliver the goods; they 


Youl v. cannot deliver them; it is not in their power to do it: it is a bare 


tene, omiſſion. Ro v. Johnſon and another, Hil. 12 G. 3. Burr. 2825. 


A Kenyon, C. J. Sittings after Eaft, 31 G. 3. Peake's Caſes, 49. 


It wa ob- 6. Trover was brought againſt an adminiftrator cum teftamento 
ferred bY | - annexs the declaration laid the converſion by the teſtator in his 
in the cafe * lifetime ; the defendant pleaded that the teſtator was not guilty. 


of Hambly And the plaintiff had a verdit. It was moved in arreſt of judg- 
o: tots  * ment, chat this being a perſonal tort, it dies with the perſon, On 
the gos | the other fide it was argued, that where the action was founded 
come to the merely upon the injury done to the perſon, and no p is in 
hands of the. queſlion, there the action dies with the perſon, as in affault and 


— battery, and the like; but has e e, is concerned, as in this 
ver will lie, cafe, the action remains notwi 
where in that trover is not like treſpaſs, but lies in a variety of caſes where 
value an ac . 
| tion for mo- à party gets poſſeſſion of goods lawfully. That trover is founded 
ney bad and ſolely in property, and the value of goods only can be recovered. 
— 4. Therefore, that the damages are as certain as in an action of 
©  afſumpſit. The court at firſt heſitated, becauſe it did not appear 
dy what other form of action juſtice could be obtained. But after 


a a ſecond argument, and taking time to conſider, they determined 


that trover was not the proper form of action; but that another 


5 might be adopted, as an action for money had and received. And 


the judgment was accordingly arreſted. Hambley, Aigner, &c. 


v. Trot, Adminiſtrator, Hil. 16 G. 3. Cowp. 371. 
7. In an action of trover, the Soaking 4 whether 
under a joint commiſſion againſt two partners, taken out after the 
bankruptcy of both, can maintain ſuch an action againſt a per- 
ſon in 2 — of goods under a ſale or conſignment bona fide for 
' valuable conſideration, and without any mixture of fraud from 


one of the partners, who had not then committed any act of 


bankruptcy himſelf, but after an act of bankruptcy committed by 


the other partner? Upon this queſtion, Lord Mangfeld, in deli- 


vering the opinion of the court, obſerved, that an act of bank- 
ruptcy by one partner is to many-purpoſes a diflolution of the 


partnerſhip by virtue of the relation in the ſtatutes'which avoid 


all the acts of a bankrupt from the day of his bankruptey, and 
from the neceſſity of the thing, all his property being delle in 
the aſſignees, who cannot carry on a trade, Su 

eret act of bankruptcy of one partner is a complete 


ution of 
the 
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anding the death of the party; 
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that a ſe- 
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Attions. 
the partnerſhip, and that from that moment the aſſignees and the 
ſolrent partner ate to be conſidered as tenants in common of the 
partnerſhip effects, the queſtion will remain, whether the aſſig- 
nees have a right to recover? As to the right in law and juſtice 
which one partner has againſt another after the diſſolution of 
the partnerſhip, it clearly is not to change the poſſeſſion, or to 
make an actual diviſion of ſpecific effects. One may be 
the creditor of the partnerſhip to ten times the value of all the 
effects. The other partner, in that caſe, can only have a right 


93 


* 


to an account of the partnerſhip, and to the balance due to him, if 


any, on that account. No perſon deriving under the partner can 
be in a better condition. The aſſignees under a commiſſion of 
2 againſt one partner can only be tenants in common of 
an undivided moiety, ſubject to all the rights of the other part- 
ner; then this is in effect an action by one tenant in common 
againſt another, which cannot be. The court were therefore of 
opinion, that no action could be maintained. Fox. and another, 
Aſfignees, v. Hanbury and another, Baff. 16 G. 3. Coup. 445. 
8. A demand in trover may be proved under a commiſſion of 
bankruptcy, where-the demand can be liquidated. Per Buller, }. 
in Jabnſam v. Spiller, Doug. 167. n. ITE) 
9. In trover, the facts were, that on the 2gth June 1787, the 
laintiff had 18 ſheep ſtolen from his grounds; on the 6th 7 
flowing the defendant bought theſe ſheep of a ſaleſman in a 
market-overt at a fair price; on the 17th July the plaintiff gave 
the defendant notice that the ſheep which were then in the de- 
| fendant's poſſeſſion had been ſtolen from him, and demanded that 
they ſhould be delivered up to him, which the defendant refuſed. 
The felon was apprehended on the commiſhon-day of the ſummer 
aſſizes 1787, but diſcharged by proclamation, no indiftment being 


F. being 
poſſeſſed of 
a bank nate, 
ſeat it by 
the poſt un- 
der cover, 
directed to 
O., but the 
mail being 
robbed, this 
bank note, 
amongſt 


ed againſt him, In November following the defendant ſol 9 oth 
the ſheep. In February 1788, the felon was again apprehended, rex wg 


and at enſuing Lent aſſizes proſecuted by the plaintiff to con- 
viction; of which conviction the defendant had "notice previous 

to the commencement of the action. The plaintiff had a verdict 
fabjeC& to the opinion of the court. There was no doubt but 

that the plaintiff was entitled to a reſtitution for his ſheep ; the 
only queſtion, then, was, whether he could maintain this action 
of trover againſt the defendant, he not being in the poſſeſſion of 
them at the time of the attainder? And the whole court were of 
opinion that he could not; for to maintain the action the defend- 


away by the 
robber. The. 
note g ſter- 
wards came 
into the poſ- 
ſeſſion of 


the plain- 
tiff for a full 
and valuable 
confidera- 
tiog, in the 
uſual courſe 


ant ſhould have been in the poſſeſſion of the ſheep when the at- of his bud. 


tainder ha 
„ik the defendant had not had notice relative to the fe- 


lony, but that did not alter the law ; for it being doubtful whe-* 
ther the felon would or would not be attainted, it was unreaſon- 
able to expect 


that he would be obliged to keep the ſheep in his” 


ned. There could have been no doubt upon the ect, and 


without any 
notice or 


* 
N have © 
n 


taken out of 


poſſeſſion. The plaintiff's pro did not commence in this the mail. 
caſe till after the conviction, becauſe before that time the pier mee 
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e ſheep 3 conſequently it could not be faid he converted 
o his on uſe. There is no caſe in which it has been held 
this aQtion-can be maintained againſt a perſon in this defend- 
ſituation. The plaintiff had a right to reſtitution of the 
I ie, and perhaps * Fo rm fs Berge da- 
es in-trover againſt any perſon who is fixed wi goods 
conyiction, S for then the goods 

| the prejudice of the owner. Harwood v. Smith, 
29 G. 3. 2 Term Rep. B. R. 750. m 
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t an action of trovet for the recovery of it. Upon a cafe reſerved for the 
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» Blackſt, N trover, the demand and refuſal appeared to be f 
15.32% to the bringing che action; for it appeared in the N Pri 
there was no ſpecial memorandum, it muſt refer to the firſt day 
of the term, which was in the beginning of April, and be- 
fore the demand and refuſal (which was proved not to have 
until the 2d of May): it was objected, that the declaration could 
not be ſupported; in anſwer to which objection the plaintiff's 
counſel produced the writ, which appeared to have been ſued out 
- after the ad of May; which being oppoſed by the defendant's coun- 
ſel, the point was reſerved for the opinion of the court. And 
_ afterwards it having been argued at the bar, the court were of 
opinion in favour of the plaintiff, and that the writ was rightly 
admitted to be given in evidence. It is true, if there be no 
cial memorandum, the bill by fiction of law relates to the 
day of term; but fictions of law hold only in reſpe& of the ends 
and purpoſes for which they were invented; when they are urged 


Fo 


to an intent and purpoſe not within the reaſon and. poliey of the 


Aion, the other party may ſhew the truth. The bill is-not the 
13 . commencement of t | 
to which the bill mag ſhews that there . have been a 
ſpecial memorandum. Judges ought to lean. againſt every attempt 
to nonſuit a plaintiff, upon objections which have no relation 
to the real merits; much more when the plaintiff is clearly 


entitled to recover upon the merits, and muſt recover in another 
aQion. It is unconſcionable in a defendant to take advantage of 


+, - "the he Ligand to turn a plaintiff round, and make him pay 


reſuſed eicher to pay the amount of it, or to re-deliver it to the plain- 


was filed of Eafter term, and conſequeatly, as 


he ſuit; the writ is; anch being after the time 
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coſts, where his demand is juſt. Againſt ſuch objections every 
allt reſumption ought to be K ingenuity can ſug- 

gelt. How ul, then, would it be to the adminiſtration - 

of juſtice, to allow chicane to obſtruct right by the help of a 

legal fiction, contrary to the truth of the fact? Morris v. Pugh 

and Harwood, Mich. 2 C. 3. Burr. 1241. 


(L. 4) Declaration. good, in reſpect of the Certainty gan- 
G e therein of Things. 5 


1. UFON motion in arreſt of 2 it was held well 
enough in trover to declare for a piece of tepee, without 
ſaying wo, many yards it contained. Radley v. Rudge, Hil. 
13 C. 1. Str. 738. | or | : 
2. Error of 6 eden $4 ute the objection was, that the Ld. Ram. 
count was too general, the words being ung parcella ſegeſtrium, ad . Ber- 


Dc. Sc. in Engliſb, packcloths, wrappers, and cords; ſo that there _ ” 


was not only the word parcella which was bad, but an uncertainty 8. P. Haſle. 


as to what the parcel conſiſted of. But the court held it well, and Nerz v. 


affirmed the judgment. A ſtack of hay, a library of books, three Mick & 8. 
packs of linen cloths, and other 2 have been all held well 2. S. P. 
enough. Bottomley v. Harriſon, Trin. 2 G. 2. Str. 80g. Ka —— 
ſquare timber wood ; and on error, judgment was affirmed. Cited Str. 5 10. White v. Graham, Hil. 
2 G.2. Str. 827. S. P. it being trover for a parcel of diamonds, and it was attempted to be diſtin. 
guiſhed from the caſe of Botromly v. Harriſon, becauſe that was taken to be a bundle of ſeveral things 
not eaſily to be ſeparated ; whereas here each diamond was diſtin, and it ought to have been brought 
for ſo many diamogds ; but the judgment was affirmed, both in K. B., and afterwazds in parliament. 


\ 


(L. 5) Trover. Plea, &c. "he As - 


— — 


. 1. MN. Danvers ſays, There is no plea in trover but a releaſe Swe br 


and not guilty, for every plea in juſtification is tanta- Peanifon, J. 
mount. And Lord C. J. Holt, in the caſe of Hartford v. Jones, f 6 


Gall. 65 ., ſays, he never knew but one plea that was and Stratford 


refers. to a caſe in Yelverton, 198., where, in trover for two butts gan another: 
of wine the defendant pleaded that he took them for priſage ſur 
the king. And there is another ſpecial plea in 2 Bulf. 289. that 
was holden good, viz. that the defendant kept a common inn, that 


' a ſtranger os the plaintiff's horſe there, and not being paid 


for his meat, he detained the horſe there; but for the reaſon 


given by Lord C. J. Holt, in the caſe of Hartford v. Joner, ſetting 


aſide a ſpecial plea (that the goods were caſt away, and that he 
ſaved them, and detained them till he was paid for his pains), 
viz. that if a detainer be lawful, it does not confeſs a converſion, 
(which is certainly law), that plea ought not to have been al- 
lowed. And in Wingfeld v. Stratford, Hil. 25 G. 2. X. B. it was 
holden by the whole court, that could be no ſpecial plea in 


5 
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96, - ES 1 Actions. 1 
Vover but a releaſe. But as the defendant cannot plead the ſpe- 
| cial matter, he may give it in evidence on the general iſſue z a 

' therefore in trover for a gun, the defendant may give in evidence 
chat he was a game-keeper of the manor of B., and took the gun 

by the 22 & 25 Car. 2., though the act doth, not authorize the 
pleading the general iſſue ; and therefore it would be otherwiſe in 
treſpaſs for taking it. Yet where in trover for goods the defend- 

_ _ _ " ant pleaded that the plaintiff had brought the like action againſt 
. for the fame'goods; and had f red, and had execution; 
pon demurrer the plea was holden td be good, and it was faid 

| that where the demand and recovery 1s of a thing certain, as 
were two are, bound in 100/. bond jointly and ſeverally, there 
recovery and execution againſt one is not a bar againſt the other; 

for. execution is no Catafacion for the 100. demanded. But 

where the demand and recovery is-of a thing uncertain, as where 

. . , treſpaſs, is done by two, which reſts only in damages, if the 

- > Plainnff recover againſt one, that judgment is a ſuſhcient bar 
Again the other, for tranſit in rem judicatam the property of the 
goods is changed, ſo as he may not ſeize them again. Bull. Ni. 

. | ; | 


Fide Outing . It was moved for the defendant to bring the goods ſpecified | 


Zs, in the declaration into court ; but the goods being ponderous, it 
— was denied. Per Cur., Let the plaintiff ſhew =—_ why he ſhould 


v.Wilkin, not accept the goods and coſts, Coal v. Holgate, Trin. 10 G. 2. 
. £ | 


pre — Barnes, 281. 


— 


made to-ſhew cauſe, why, upon delivering to the plaintiff the ſeveral goods and chattels for which the 


on (trover) was brought, and paying the plaintiff his coſts to the day of making the motion, further 
— ould not be ſtayed. Upon ſhewing cauſe, it was urged on the part of the plalntiff, that 
was in effect a motion (to bring the goods into court), and it was concrary to the courſe of the court, 
in actions of trover, to bring into court the thing demanded (excepting in the fingle caſe of trover for 
monies numbered, as in the anonymous caſe in Str. 142.), and that the reaſon, which has been often 
iven for it, is, that the court doth not a wwarebeuſe ; and a caſe, Haiding v. Wilkin, Hil. 27 G. 2. 
B.R. was hinted at, where a motion to bring in a gold watch was denied ; and the court diſcharged the 
rule, but not upon the general principle, but upon the Eircumſtances of the caſe ; ſuch as the compli. 
cated quantity of the anded, and the uncertainty of their remaining of the ſame value POT 
were when taken, and ſome er like circumſtances. Fer Lord Mansfield, C. J. and Wilmot, J. bo 
concurred in the following Mtinction: that when trovers is' brought for a ſpecific chattel of an aſcer- 
rained quantity and quality, and unattended with any circumſtances that can enhance the damages above 
the real value, but that its real and aſcertained value muſt be the ſole meaſure of the damages, there the 
ſpecific thing demanded may be brought into court. (And Wilmot, J. obſerved, that this was the 
more reaſonable, as this ation of trover comes in the place of the old action of detinue:) where there 
js an uncertainty either as to quantity or quality of the thing demanded, or that there is any tort accom- 


panying it chat may enhance the damages above the real value of the thing, and there is no rule whereby 


to eſtimate the additional value, there it ſhall not be brought in. Lord Mansfield ſaid, it is a pity that 


a faiſe conceit ſhould, in judicature, be repeated as an argument, © The court does not keep a ware- 
houſe ;” What then? What has a warehouſe to do with ordering the thing to be delivered to the plain- 
tiff ? Money paid into the court is payment to the plaintiff, The reaſon and ſpirit of caſes make law 
not the letter of particular precedents; in trover for money numbered, or in a bag, the court have or- 
dered it to be brought in, yet the jury may give more in damages ; they way allow intereſt, and in ſome 
caſes, they ought. The reaſon holds to every other caſe, where a thii clearly remains of the ſame 
value ; yet the jury may give damages for the detention. © But as I think,” ſaid his lordſhip, . ſuch mo- 
tions ought neither to be refuſed or granted of cqurſe,” they muſt depend upon their own circumſtances 

no injury is done to the plaintifF if the court ROE lob be dighs £66 @7 yvcoiSfor damaged beyond 
the ſpecific thing, becauſe he may flill proceed for more at the peril of coſts, and ſo he ought. * But in 
EP the goods are altered, and their value changed. Fiſher v. Prince, Mich. 3 C. 3. 

45805 r — | | 


Trover for a bond for 400 J., and it was moved for the defendant, that 1 


and payment of coſts, all proceedings might ftay ; which was oppoſed upon the ground 
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Men & Uh. v. Fuller, Eat. 13 G, 3. Blackſt. 92. | 5 


3. An action of trover was brought by the aſſignees of a bank- Where the 
rupt, againſt ſome of his creditors, to recover the value of goods 1 

ich they had gotten into their hands by fraud and covin, be- may retain 
tween the bankrupt himſelf and the defendants, 'prior to the — trover, as 
bankruptcy. And it was allowed on all fides, that the defendants aur her 


| were precluded from ſetting off their own debt againſt the action, a len, ia 
| for there can be no Tet off in any action of trover. Martin and 3 court of 


bert v. Pevotreſt and another, Mich. 10 G. 3. Burr. 2477. © . 


field, C. J. and Yates, J. in Green and another v. Farmer, Eaſt. 8 G. 3. Burr. 2218... 
Trover was brought by the affignees of a bankrupt, to recover the value of about fifty tons of Braailleto 


| wood, of which the defendant had taken poſſeflion, by virtue of an aſſignmeat, from the bankrupt before 


his bankruptcy, and a bill of lading indorſed by him afterwards ; the fact were, that the nk. be- - 
fore his bankruptcy, being indebted to the defendant, applied to the defendant to adyance him a 

ſum of money on the ſecurity of the goods, and of the policy of inſurance thereon, he having received 
advice that ſuch goods were conſigned — which the defendant agreeiog to, the aſſignment was ac- 
cordingly made, and the letter of adyice, the policy, at the ſame time depoſited in his hands; but 
the bill not arriving, was not indorſed till after the bankruptcy. And the queſtion was, whethcr the 
defencanc had not ſuch a property as entitled him to bold againſt the plaintiffs ? In determining which, 
Aſhhurſt, J. in delivering the opinjon of the court, laid down the following principles : At between 1 
perſon who has an equitable lien, and a third perſon who purchaſes a hing for a valuable confideration, 
and without prior notice, the equitable lien ſhall not over-reach the title of the vendee, for the title of 
him who bath both s fair poſſefſion and an equitable title ſhall be preferred to that of a mere equitable 
intereſt, But as between the perſon who has the equitable lien and the affignees, if the lien ſuhſiſted 
before the bankruptcy, they ſhall never recover ar retain the thing without diſcharging the money due, 
The party who has the equitable lien ought not to be on a footing with the reſt of the creditors for whom 


the aſſignees are truſtees; for the creditors at large truſted to a perſonal credit, but he who has the lien 


never gave 4 perſonal credit, but truſted to the thing, The money lent to the bankrupt would never 
have become a part of the aſſets of the bankrupt had it not been lent upon the credit of the thing pledged, 
and when the money is taken out of the pr's effects, and repaid, they are only juſt where they 
would have been if the money had never been advanced. As between the perſon having the lien and 
the aſſignees, they muſt ſtand in the place of the. bankrupt, and take bis property, ſubjeRt to all the 
equitable liens to which it would have been ſubje& in the hands of the bankrupt himſelf. By the act of 
bankruptcy, they only get the legal right. The bankrupt himſelf had the legal right before the bank. 
, but he could never retain the thing againſt the lien without paying the money borrowed. So 
neither can the aſſigners. Nor if the party obtains the poſſeſſion, can they get it from him without 
paying the money advanced, for the retaining the thing agreeable to a lawful ſtipulation between him 
and the bankrupt previous to the bankruptcy, can never, even in co of law, be ſaid to be a 
wrongful converfion. If the caſe reſted on principles of reaſoning only, there could be very little doubt; 
but this reaſoning is likewiſe ſupported by authority. Whatever may be ſet off in a court of equity 
on the ground of lien, may likewiſe be ſet off in an action of trover. He obſerved likewiſe; that it 
might be @ great inconvenience to commerce, if it were to be laid down as law, that a mag could never 
take up money upon the credit of goods conſigned till they actually arrived in port. There ſeems to 
be no inconvenience on the other ſide, nor can it be any inlet to fraud; for no other perſon can be taken 
In to lend money on the credit of the cargo after the party has delivered over all the documents to him 


| who has the lien. Lempriere and another, Aſſignees, dec. v. Paſley, Eaſt. 28 G. 3. 2 Term 


Rep. B. R. 483. 


() Aſfumpſit. What Words or Act will make an vz 
7955 Aſſumpſit. 17 2 | 


1. AN action was brought by the plaintiff as curate of the de- 8. o. Dost 
fendant, who was rector of St. Ann's, Weſtminſter, to re- *. 

cover a ſum of money due to him for his ſalary or ſtipend for of- 

ficiating as his curate ; the declaration was founded upon the de- 

fend nt's undertaking; exprefſed in a certificate directed to the | 

Biſh p of Londen on the plaintiff's being ordained prieſt, and _— 


. which was in theſe words: © Theſe are to certify to your lord- 
« ſhip, that I (R. H.) Rector of St. A., V., &c., do hereby no- 
„ minate and appoint the reverend T. M. to perform the of- 
| “ fice of curate in my church of St. A. aforeſaid, and do pro- 
= ge miſe to allow 1 
7 t tenance in the ſame, and to continue him to officiate in my 
« ſaĩd church until he ſhall be otherwiſe provided of ſome eccle- 
© fGaſtical preferment, unleſs. by any fault by him committed he 
ec ſhall be lawfully removed from the ſame.” Notice was after- 
rds given by the defendant for the plaintiff to quit the curacy, 
W; rom the expiration of which the defendant refuſed to continue 
- = the ſalary. The plaintiff obtained a verdict; and a motion was 
2 afterwards made for a new trial, upon this amongſt other objec- 
tions taken to the action, that the certificate was no promiſe or 
undertaking on the part of the defendant to employ the plaintiff 
as his curate, but intended merely as an indemnity to the biſhop 
' againſt the proviſions of one of the canons, by which every yup 
Who ordains a perſon without a title is obliged to maintain ſuc 
perſon at his own expence. That this was the object of both 
- parties at the tame, was apparent from the certificate being ſent 
to the biſhop, kept in his cuſtody, and produced at the trial by 
His ſecretary. By the terms of it, the contract was with the bi 
only, and if he had brought an action ſuggeſting damage ſuſ- 
tained by the plaintiff being without preferment, the action would 
have lain. Beſides, in all contracts the obligation ought to be re- 


ciprocal, but here the plaintiff might have quitted the curacy at 


his pleaſure. But the court, after taking time to conſider, deter- 
mined that the certificate was not a contract with the biſhop to 
indemnify him, but a certificate and aſſurance to the biſhop of a 
matter of fact, that ſuch a one had appointed the perſon named 
in the certificate to be curate of his pariſh ; that he undertook to 
pay him a certain ſalary, and that he would continue him in the 


nity to the biſhop, nor any thing like it; it was no promiſe to or 
contract with him, but merely an information of a matter of fact. 

- "The rule for a new trial was diſcharged. Martyn v. Hind, Eaft. 
16G. 3. Cowp. 437. | 

1 court held, that when perſons acting under a pri 
aCt of parliament make an order by authority of ſuch act for the 
payment of money, the law raiſes an aſſumpft. Rannv. Green, 
Mich. 17 G. 3. cited Doug. 10. (u. 2.) 
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— (N) In what Caſes an Action on the Caſe lies where 


Debt lies. What ſhall be an Aſſumpſit in Law 


to have an Action. 


1ogivos Hock a note be in ſuch words that an action of debt 
9 will not lie upon it, and therefore an action of afſumpft can- 


Moſes v. nat be maintained upon the note itſelf; yet you may bring indebi- 


e yearly ſum of 50 guineas for his main- 


curacy until he ſhould be otherwiſe provided. It was no indem- 


re $2 2 2 ww. 


8 * 


> 


we 


5 5 * 


notieing an objection made by the defendant's counſel, that an action of debt would not lie, and that᷑ no 
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v. Huntbach, Trin. 30 & 31 G. 2. Burr. 373. 


pſt for money lent, and gire the note in evidence. 
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Mather) 


Lord Manſ- 
field, C. J. 


aſſumpſt would lie where an action of debt might not be brought, obſerved, that ſome ſayings at niß 


Prius, reported by note-takers; who did not underſtand the force of what was ſaid, was quoted in fuppor 


of chat propoſition, but there was no foundation for it. It is much more plauſible to ſay, that 
debt lies, an action on the caſe ought not to be brought; and that was the point relied upon in Slade's caſe, 
4 Co. 92. z bur the rule there ſettled, and followed ever fince, is, that an action of aſſumpſit wilt lie in 
| y caſes where debt lies, and in many caſes where it does not lie, A main inducement origi 
encouraging actions of aſſumpfit, was to take away the wager of law, and that 5 give rife 


looſe expreſſions, as if the action was confined to caſes only where that reaſon held. 


* 


N. 2) For Monies received to a Man's Uſe, 
. PHE defendant was nurſe to the plaintiff's inteſtate, and _ 


Burr, 1008. 


8 
. 
' 1Vinerz 
* « = 

Tx 
7 r 4 
\ 
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when he died, went off with the money he had about 


him ; and per Parker, C. J. an action will well lie for money had 
and received; for you may preſume a ſubſequent agreement to 
make a congract of it, and the bringing of the action is an admiſ- 


' Gon of ſuch conſent. Thomas v. Whip, Trin. 1 G. 1. Bull. Ni. 


Fri. 130. ; 

+ Sy Where money is paid upon a contract, and the thing con- 

trated for is not delivered, though another is, 3 afſump/it for 
ney had and received will lie to recover back the money paid; 


if the thing contracted for had been delivered, though to a | 


leſs value. Anonymous, Mich. 7 G, 1. Str. 407. | 


3. The plaintiff had pawned certain plate with the defendant for 


20 J., and three years after, applying to redeem it, offered the de- 
fendant 4/. for the intereſt, knowing that ſum to be more thay he 


. was entitled to for legal intereſt ; but the defendant inſiſting upon 8 


104, they parted, and ſome months after the plaintiff made ano»  * 
ther application to the defendant, tendering him the 4% but he 


ſtill infiſting upon 10/. the plaintiff paid it, in order to have his 


3 again, and then brought his action for the ſurplus beyond 
e 


gal intereſt, and had judgment. The court faid, this was a 
yment by compultion ; the rule volenti non fit injuria muſt on] 
be applied where the party had his freedom of exercifing his will, 


which the plaintiff had not; it muſt be ſuppoſed he paid the mo- 


ney relying on his legal remedy to recover it back again. Alley 


v. Reynolds, Mich: 5 G. 2. Str. 915. * | 
4. In an action of indebitatus afſunigft for money Had and re- 
ceived to the-plainyf's uſe; the caſe, as it came out in evidence 


att niff privs, was as follows: Moſes, the plaintiff, had indorfed to 


e defendant, Macferlan, four ſeveral promiſſory notes, made to 
ofes m— Jacob, for 30s. each, which was done in order to 
acferlan to recover the money in his own' name from 
acob z but previous to the plaintiff's indorſing the notes, Mac- 
erlam aſſured him that ſuck his indorſement ſhould/ be of no pre- 
judice to him, and actually figned an agreement, whereby it was 
expreſaly ſtated, that Moſes ſhould not be liable to the payment of 
the money, or any part of * that he ſhould not be preju- 
5 2 


\ £ © 
— 
” 


$. C. Nack. 
219. | 
In the caſe 
of Moſes v. 
Macferlan, 
objeQtion _ 
was taken, 
that no af- 
ſumpfit lies, 
except p 
an or 
implied con- 
tract, but 


chat it was 
impoſſible to 


"3" | : f YL * a | 

pirſume cy diced or be put to any coſts, or any way ſuffer-by reaſon of ſuck 

conra# indorſement, Notwithſtanding which expreſs agreement, Mae- 
ney which ferlan ſummoned Moſes into the court of Conſcience upon each of 

the defend-._ the four notes as the indorſer thereof. Whereupon Moſer ten- 


A dered the agreement to the court of Conſcience, and offered to 


ed by an 4d 

a, | give evidence of it by way of defence; but that court thinking 

But Lord had no power to judge of the agreement, decided in favour 
J. ald, of Madferlan, who accordingly paid Js money. All this matter 


tharif che appearing in evidence upon the trial, there was no doubt but that 
I upon the merits Moſer was entitled to recover back the money, 
obligation and accordingly a verdict was given for him, but ſubject to the 
from che ties opinion of the court upon this queſtion; whether the money 
* _ be 1 in that form of action, or whether an tes 
refund; the Ought to have brought upon the ſpecial agreement only? 
law — the court were n Tce that the giſt of the ac- 
8 tion was that the defendant, upon the circumſtances of the caſe, 
action, was obliged,” by the ties of natural juſtice and equity, to refund 
founded in the money; therefore, that the plaintiff might elect to wave any 
r demand upon the foot of the indemnity for the coſts he had been 
tif's caſe, put to, and bring the action he had to recover the 6/. which the 
quaſi ex con- defendant got and kept from him iniquitouſly. The poſes was 
mann, he accordingly delivered to the plaintiff. Moſes v. Macferlan, Eaft. 
expreſſes it. 33 G. 2.  t005F, © 
Aſſumpũt far money had and received to the plaintiff's uſe, lies in numberleſs inſtances, for money 
the defendant bas received from a third/perſon, which he claims title to in oppoſition to the plaintiff's 
right, and which he had by law authority to receive from ſuch third perſon. 


Money may be recovered by a right and legal judgment, and yet the iniquity of keeping that money 


_— maniteſt, upon grounds which could not be uſed by way of defence againſt the judgment. 
ne great benefit which ariſes to ſuitors from the nature of this action is, that the plaintiff need not 
Rate che ſpecial circumſtances from which he concludes that ex equo ef bono the money received by the 


. defendant ought to be deemed as belonging to him, he may declare generally that the money was re- 


_ Ceived to his uſe, and make out his caſe at the trial. This is equally beneficial to the defendant, It is 


the moſt favourable way in which he can be ſued : n 
ceived, and againſt that may go into every equitable defence upon the general iſſue; he may claim every 
equitable allowance; he may prove a eaſe whom pleading it 3 in ſhort, he may defend himſelf by 
EO e ener et IGFET wo Hy Gor 
to any part of it. 

If the plaintiff elects to proceed in this favourable way, it is a bar to his bringing another action upon 
the agreement, though he may recover more upon the agreement than be can by this form of ation. 
And therefore, if the queſtion was open to be argued upon principles at large, there ſeems to be no reaſon 
or utility in-confining the plaintiff to an action upon the ſpecial agreement only. * ', 

This, kind of equitable action to recover back money, which ought not in juſtice to be kept, is very 
eee eee r 2 ge It lies only for money which ex equs' et bono the defendant 
ought to refund, — 

It does not lie for money paid by the plaintiff, which is claimed of him as payable in point of hondur 

honeſty, although it could not have been recovered from him by any courſe of law, as in payment 
of a debt barred by the ſtatute of limitations, or contracted during his infancy, or to the extent of prin- 
cipal and legal intereſt upon an uſurious contract, or for money fairly loſt at play, beeauſe in all theſe 
caſes, the defendant may retain it with a ſafe conſcience, though by poſitive law he was bgrred from 


2 recovering. | | g 5 
But it lies for money paid by a miſtake, or upon a conſideration which happens to fail, or for money 


got through impoſition, (expreſs or implied,) or extottion, or oppreſſion, or an undue advantage taken 
of che plaintiff 's fituation, contrary to the laws made for. the protection of perſons under thoſe cir- 
cumftances. Yide Burr. 1008., & alſo what fell from Lord Mansfield in Bize v. Dickaſon, Trin. 
26 G. 3. 1 Term Rep. 286. | | 
In the courſe of giving judgment, in the caſe of Moſes v. Macferlan, Lord Mansfield cited the fol- 
lowing caſe : Upon the 18th of Auguſt 1720, on payment of 262 J. 105. by the plaintiff to the de- 


| * fandant, the defendant agreed to transfer him five ſhares in the Welch copper-mines at the opening of 


the books, and for ſecyrity of his ſo doing, gave him this note: © 18th Auguſt 1720. I do hereby 
„ acknowledge to have received of P. D. 262 J. 105. as a conſideration for the of five ſhares, 


| «© which 1 do hereby promiſe t2 transfer to the (aid F. O. as ſoon as the books are open, being fire 


* - 
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Wluntarily paid to him on account of 


in the Welch Witneſs my hand. R. W.”—The books were os the 
wag to him the ſai 2 
fuſed to do, and told the plaintiff he might take his remedy. Wbereupen the plaigufF brought” he 
on ſor money bad and received for che confideration-money paid by him. And an objeQtion was 
taken at the trial, that the action would not lie z but that an action ſhould have been brought for the 
e of the contract. The objection was over-rulted by Sir P. King, then C. J. of the C., 
who, notwithfanding, left it to the confideration of the jury, whether they would not make the price 
ef the faid ftock as it was on the 22d day of Auguſt, when it ſhould have been delivered, the meafure 
of the damages; which they did, and gave the plaintiff but 175 J. damages. And « caſe being made 
for the opinion of the court of C. B., the action was reſolved to be well brought, and that the recovery 
was right, being not for the whole money paid, but for the damages in not transferring the ftock at tho 
time, which was a lofs to the plaintiff, and an advantage to the defendant, who was a receiver of the 
difference-money to the plaintiff's uſe. The court ſaid, that the extending thofe actions depends on 
the notion of fraud: If one man takes another's money to do a thing, and refuſes to do in, it is a 
eee 
action for the nonperformance of it, or to difaflicm it ab iritis by reaſon of fraud, and bring an a& 


| for money had and received to his uſe. And Lord Mansfield obſerved, that the damages recovered in 


that caſe ſhew the liberality with which this kind of action is confidered ; for though the defendant re- 


— 


ceived from tbe plaintiff 262 J. 103. yet the ditference- money only of 2754. was retained dy bim 
of the Roman law, guad condiftio indebiti non datur ultra lien pletior fattus off gui accepit. 
498. z but 


2 Mich. 7 G. 1. Burr. 1013. 8. C. in Ste. ſaid not to be fo well reported 
as urr.— n | 
And in a ſubſequent caſe, where the defendant being 2 ſhip-broker, and 2s the phintiff's gent, 


in ſuing for and recovering a ſum of money for damages done to the plaintiff's chip, bad recyvered 
and received 2000 J. for the plaintiff's uſe, and paid bins all but 40 J. which he retained for his labore 
and ſervice, and which was proved to be a reaſonable allowance, The jury (an action being at) 
were of opinion, that the defendant might retain the 40 ., and that conſequently the plaintiff was 


not entitled to recover, A verdict, however, was found for the plaiatiff, fubjet to the opinion of the 


court, upon the queſtion, whether the defendant's demand ought not to have been pleaded as a ſet off, 
or a notice of ſet off, been given? But the court gave judgment for the defendant as on a nooſuit. And 
Lord Mansfield oblerved, that the ptaintiff could recover no more than in conſcience and equity he was 
entitled to, which could be no more than what remained after deducting all juſt allowances, which the 
defendant had a right to retain out of the very ſum demanded, It was not in the nature of a croſs de- 
mand or mutual debt; it was a charge which made the ſum of money received for the plaintiff's uſe 
ſo much leſs. Dale v. Sollet, Mich. 8 G. 3. Burr. 2133.—Where a party, fued on a claim which ha 
knows to be unfounded, pay it voluntarily and with notice, it is not recoverable back in affſumpbr, 
though at the time he pays it, he declares that he does ſo without prejudice to his right to recovers 
Browa v. M*Kinally, Hil. 35 G. 3. Eſpinalle's Caſes, 279. ; 
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dant the indorſee, to whom, when the bill became due, the 
plaintiff paid the amount, and afterwards found out that the bill 
was a forgery, which, however, was wholly unknown to the de- 
fendant, who had actually given a bona fide confideration for it. 
The ee brought an action for money had and received 
againſt the defendant, to recover back the money fo paid to him 
upon the bill, and the jury found a verdict for him, ſubjeQ to 
the opinion of the court, which was afterwards given for the de- 
fendant ; for it was ſaid, that in this action the plaintiff cannot 
recover money unleſs it be againſt conſcience in the defendant to 
retain it, and great liberality is always allowed in this ſort of 
action. But it could never be thought unconſcientious in the de- 
fendant to retain this money when he has once received it upon 
2 bill of exchange indorſed to him for a fair and valuable conſi- 
deration, which he had bona fide paid without the leaſt privity or 
ſuſpicion of any forgery. Price v. Neal, Mich. 3 G. 3. Burr. 


1354. 


6. An action for money had and received will not lie againſt 7ide Staple- 
a known agent or receiver, who, Qing ca ſuch, receives money — cot SY 
he principal; but the ac- Nl. Fü. 133. 

FEM ===> tion 


* 


102 _, Attions. | 
| But where s tion muſt be brought againſt the principal himſelf. Sadler v. 
2 "Evans, or Lady Vindſors caſe, Mich. 7 G. 3. Burr. 1984. 
ia agent, which ougbi not to have been paid, either the agent or principal, may bring an action to recover 

it back. The agent may, from the authority of the: principal, and the principal may, as proving it to 
have been paid by his agent. Per Lord Mansfield, in Stevenſon and another v. Mortimer, Eaſt. 18 G. 3. 
Cop. 806. — if PPV ww bought egalats bias ior 
it, it is an anſwer to ſuch action that he has paid it over to his principal. Jbid. 8c 6.— The ſame prin. 
ciple governed a ſubſequent caſe, where the action was brought to recover back 5291. which the plain- 
tiff bad paid in July 1785 to the defendant, who was a collectot of exciſe for certain duties on the 

- cotton manufacture impoſed by the 24 G. 3. c. 40., which act had been repealed, as far as related to 
tho duties, by the 26 G. 3. c. 24+, before the duties were incurred, the laiter ſtatute repealing the 
duties from and after the paſting of that act, and conſequently relating to tne 1 day of the ſeſſion, 
the 25th Ls 1785. In June 1785, the plaintiff poſitively refuſed to pay theſe duties, which, 
„ he afterwards paid on the 22d July following. It was objeted for the defendant, that as he 

Had paid the money over to his ſuperior officer before the action was brought, the plaintiff could not 
recover back the money from the defendant, who was a public officer, and who had been obliged, under 
the terrors of a penalty, to pay over this money; and of that opinion was the court. Greenway v. 

Hurd, Hil. 32 G. 3. 4 Term Rep. B. R. 553. It was held, that an action for money had and re- 
ceived would lie againſt an auctioneer to recover back a depoſit paid to him on account of lands pur- 
cChaſed by the plaintiff, but to which no title could be made; it not appearing that the money had been 

id over to the principal. And it wat ſaid, that the auQioneer was as a ſtakeholder, and ought not to 

ve parted with the money till ſuch time as it ſhould appear in the event to whom it properly belonged. 

Rarcough v. Skinner, Trin. 70 G. 3. Burr. 2639. wide poſt, pl. | 


8. C. Black. 7. The aſſignees of a bankrupt brought an action of afſſumpſit / 
„ for money lent and advanced, had and received, paid, &c. by them 
as aſſignees for the defendant. It appeared in evidence that ſome 
time preceding the act of bankruptcy the defendant had trans- 
ferred 500/J. Eaff India ſtock to the bankrupt for a particular 
. purpoſe, and that the bankrupt at that time gave the defend- 

ant a note for 1370. as the price of it; that afterwards, and 

after the act of bankruptcy was committed, it had been transferred 


E FTD Wer greg sg. g . 


by the bankrupt to defendant; but the defendant had neglected to 3 

deliver up the note, and that no conſideration for the re- transfer ay 

of the ſtock had been given. The court were all of opinion, that * 

the action for money had and received to the plaintiff's uſe would tb 

not lie, as it was a caſe where no money had been received; 8 

though they did not ſay that an action could not be framed ſo as in 

to come at juſtice in the caſe, Nightingal & al. Aſſignees of Me- _ 

| tivier a Bankrupt, v. Deviſme, Rat. 10 G. 3. Burr. 2589. „ be 

But in the 8. The nominee of a perpetual curacy cannot maintain an ac- . 

Ard tion for money had and received againſt one who is in poſſeſſion - 
where the of the profits, and claims likewiſe to be curate until he is in poſ- 
party is in ſeſſion, and in curacies the party is not in poſſeſſion until licence 

ee from the biſhop; aud ſuch a licence is abſolutely neceſſary ih the ar 

diately on Caſe of a perpetual cure. Powell y Milbank, Mich. 12 G. 3. bo 

don poet 1 Term. Rep. B. R. 399, n- (a). | PIE 

ö rents and profits, he may maintain an action for money bad and received. Per th 

— in the King v. the Biſhop of Chetter, Mich. 27 G. 3. 1 Teim Rep. B. R. 403.—& th 

vide v. Milburn, Mich. 13 G. 3.3 Will. 355. | > 2 | gs 

. Aſſumpſit for money had and received, lent and advanced, and ti 

paid, laid out, and expended, was brought by the overſeer of one by 

pariſh againſt the overſeer of another, for money which the for- ty 

mer had paid to the latter for the expences of maintaining a pau- me 

per and his family, certificated by the plaintiff's pariſh, but which de 

CC 


- _ certificate did not extend to the defendant's oats” 


» '< 
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tiff had therefore paid that money in his own wrong. But the 
court gave judgment for the defendant, ſaying, When money is 
pou by one man to another, on a- miſtake either of fact or of 
aw, or by deceit, this action will certainly lie; but the propoſi- 
tion is not univerſal ; that whenever a man pays money which he 
is not bound to pay, he may by this action recover it back. Mo- 
ney due in point of honour or conſcience, though a min is not 
compellable to pay it, yet if paid, ſhall not be recovered back, 
as a bona fide debt which is barred by the ſtatute of limitations, 
Put.the form of the certificate out of the caſe; it is, however, 
evidence, at all events, that the plaintiff's pariſh acknowledged 
the pauper to be their pariſhioner ; and it is allowed that he Fas 


been maintained four years by the defendant's pariſh. Admitting, 


therefore, that this money could not have been demanded by the 


| defendant, yet it is an honeſt debt, and the plaintiff having once 


paid, ſhall not by this action, which is conſidered as an equitable 
one, recover it back again, Farmer v. Atundel, Trin. 12 G. 3. 
Blackft. 824. | | 
10. Indebitatus afſumpfit will lie for the aſſignees of a bankrupt 8. C. 
againſt a creditor who levies his debt by a f. fa. executed ſubſe- 1 39% » 
2 to an act of bankruptcy. For the ſame principle which Pri. 131. 
upports ſuch an action againſt one who receives money from the & vide pen, 
bankrupt himſelf, will fupport it againſt another who receives it 5 27. 
under the bankrupt, In caſes it is the property of the 
Hitchins v. Campbell, Trig. 12 G. 3. Blactſf. $27. 
11. But where goods were taken in execution, and fold under But if dec. 


ceived, the plaintiff was allowed to recover the money for which re pleaded 


the goods were ſold, for the plaintiff may waive the tort, and go — 
for the money clearly due. Feltham v. Terry, = 13G. 3. cited plaintiff 
” . 


in Lindon v. Hooper, Cowp. 419. and by Buller 


beyond the money actually received from the ſale of the goods. Per Lord Mansfield, Cowp. 419. —— 
Where goods are taken in execution, which are not the property of the perſon againit whom the execu- 
tion is taken out, the owner may waive the treſpaſs, and bring his action for the amount of the money 
which the goods fold for. Bid. | | 


Fg 


12. An action for money had and received will not lie againſt 

_ —_ of — for an over-payment, Whitebread v. Brookſ- 

„Haft. 14 G. 3. Cowp. 125 | 
' Find rr 
the nature of a bill in equity; and if under the circumſtances of 
the caſe it appears that the defendant cannot in conſcience retain 
what is the ſubjeQt matter of it, the plaintiff may ſupport his ac- 
tion; and therefore where a clerk to the plaintiff in the courſe of 
buſineſs had received money and negotiable notes for the plain- 
tiff's uſe, but had paid ſeveral ſums with the ſaid money, and 
notes at different times, to the amount of 459 J. 4s. 4d. to the 
defendants, upon illegal tranſactions reſpecting the ſtate lottery, 
contrary to the act of the year T > 

- 4 action 


action to recover that ſum againſt the defendants; the court held 

he was well entitled to recover, for the plaintiff did not ſue as 

- ſtanding in the place of his clerk, who was particeps criminis; for 

the money and notes which the clerk had paid to the defendants 

were the identical money and notes of the plaintiff. Where mo- 

ney or notes come mala fide into a perſon's hands, they are in the 

An nature of ſpecific property; and if their identity can be, traced 

1 r „, And aſcertained, the party has a right to recover. And in this 

Race, Burr. Caſe the plaintiff ſued for his identical (a) property, which had 

3 Rey - come to the hands of the defendants iniquitouſly and illegally, in 

Golightly, be of the act of parliament. Clark v. Shee and Johnſon, Mich. 
Loſt, 88. 15 3. Coup. 197. 5 a ; nA F 

14. An action for money had and received was brought to re- 

cover back the ſum of 20's. which the plaintiff had paid to the 

defendant for the releaſe of ſome of his (the plaintiff's) cattle, 

which the defendant had diſtrained as dam. fra/. upon certain 

lands, on which the plaintiff inſiſted. he had a right of common, 

the defendant agreeing to return the money, if the plaintiff ſhould 

make out his right. The plaintiff was nonſuited; and a motion 

being raade for a new trial, it was argued for the plaintiff, that 

this was a compulſory payment, and wherever the party demands 

money without right, and by compulſion, an action for money had 

and received will lie, notwithſtanding there may be other actions 

open to the plaintiff. But the court thought that the plaintiff 

had been rightly nonſuited, for if ſuch an action might be brought, 

the defendant would be ſurpriſed at the trial, and could not be 

prepared to make his defence, whilſt the plaintiff would be eaſed 


of the difficulty and preciſion of ſpecial pleading, and the burthen 


of proof conſequent thereon; neither could the action iiſelf, as 
applied to the ſubje matter of the queſtion, (which muſt turn up- 
on the right of common, the faQ of treſpaſſing, or the regularity 
of the diſtreſs,) ever anſwer the equitable end for which it was in- 
vented ; ſo that to allow the owner of cattle to ſubſtitute this reme- 
dy in lieu of an action of treſpaſs, would, as between the parties, be 
unequal and unjuſt, and upon principles of policy would produce 
inconvenience, by leaving rights of common open to repeated liti- 
gation, and poſterity be deprived of the benefit of preciſe judgments 
upon record. And Lord Mangſield obſerved, that the particular 
- circumſtances of a promiſe or agreement to return the money, 
if the plaintiff ſhould make out his right, did not diſtinguiſh the 


caſe from the general queſtion, as they had relation to an amicable 
never took place, Lindon V. Hooper, Hil. 16 G. 3. 


ſettlement, which 

Cowp, 414. | 
8. P. 15. The plaintiff having inſured many lottery tickets in various 
Browing wanners at the defendant's office, and paid premiums thereupon 
Eat, 38 to the amount of 64 J. 175. 6 d., and upon ſome of the chances 
0. 3. Cowp. being a loſer, but in more a winner, a balance appeared to be due 
on and to the plaintiff of go/. This the defendant refuſed to pay, alleg+ 
determined ing that the inſuring was illegal, but inſiſted upon retaining the 
alſo, that premiums z. upon which the plaintiff brought an action of ofimp- 


Wis ation {7 for money had and received, and it was held well to recover 


- 


back 


to be- ſet afide, whic 


back che premiums, becauſe the contract being illegal and void, would no: 
that fum was advanced without a conſideration. But it would — _—_ 
not lie to recover the winnings. - Zaques v. Golightly, Raft. 16 G. 3. recover back 
Blactzſt. 1073. 5 e — 2 


relying on the caſe of Jaques v. Golightly, which they beld to be good law, thought the nonſuit 
was ruled accordingly. Jaques v. Withy and another, Trin. 28 G. 3. 1 H. 
Blackſt. 6 Dy Where a bribe was given to a cuſtom- 
ich 


16. An action for rs e and received was brought by the Yite ante 
plaintiff againſt the defendant to recover back a ſum of 2100 J. Pl: BL 
paid him as due upon a policy of aſſurance, as agent for the in- — 
ſured Meflrs. L. and S. reſident at Nu- Vr. This ſum the law is clear, 
plaintiff had paid, thinking the loſs was fair. Notice of the loſs that if ma- 


was given by the defendant to the plaintiff on the 2oth of April. AN 


Part of the money was paid at that time, and the remainder on agent ex- 


the 6th of May following, on which day the defendant paſſed the prefily for 
whole ſum in his account with Meſfrs. L. and S. and gave credit” his princi- 
to them for it againſt a ſum of 3000 J. in which they ſtood in- pal, and the 
debted to him. On the 17th of May notice was given by the . 
plaintiff to the defendant that it was a foul loſs. At this time be j nor? 
nothing had happened to alter the fituation of the defendant, or liable in an 
to make it different from what it was on the 20th April. He had pan 
accepted no freſh bill, advanced no ſum of money, nor given any miſpaid it, 
new credit to his principals. But affairs between them and him becauſe it is 
remained ng. in the ſame ſituation as on the 20th April. —__ 
The queſtion at the trial was, whether this action could be main-" no be a 


tained againſt the defendant, as agent of the inſured z which de- loſer by the 
miſtake of 


fendant; but upon a motion for a new trial, the court were of e * 


opinion that the defendant had no defence in point of law, and in not without 
has his re- 


point of equity and conſcience he ought not to retain the money wre, bat 


trial was accordingly granted, Buller v. Harriſon, Hil. 17 G. 3. — 
ſhould — une qherefore, if after the payment & sag to big, and be 
not be a to 
he has paid the money —— his eiae al, Ne "of * 9 2 
y it over to his principal without int hi 
MaizGeld, Cowp. 566. 


17. B. wanted to purchaſe a parcel of goods, and applied to, Lord Mank. 


J. to lend him 45 J which he did upon his note af hand, pay- _ 


Ai 


tions. | 10 


liabls to the real awner far the amount. Per Lord 


106 Actions 
nen, in the able on demand, and it was agreed that J. ſhould have half the 
caſe af Jel- nett profits, which ſhould be made by the re- ſale of the goods 
Bake, oyet and above the note of hand. Two hours after the purchaſe 
quoted that of the goods, J. demanded payment of the note of hand, from 
an wy which time he was entitled to intereſt upon it. The goods were 
Oops. afterwards fold for 5 J. profit, and the note which was given on 
' as follows: the 12th of November, was paid on the 21ſt of the fame month. 
.— rad F. brought an action for money had and received, to recover half 
— of the profit for which the goods were ſold. The plaintiff had a 
int verdict, which was afterwards ſet aſide, for it ſeemed that the in- 


-I-$:3-3-2-5 


5g 8 


who-were | tention of the contract was to get more than principal and in- 
| 5. WO tereſt upon the note, which was uſury within the meaning of the 
advanced + ſtatute z but if it were not ſtrictly uſurious, a man ſhall not in an, 
gold wire Action for money had and received, which is an equitable action, 
ſame trade, and founded in conſcience, recover ſuch an unmeaſurable and ex - 
owe . orbitant demand as the preſent. | gens v. Brooke, Raft. 18 G. 3. 
— 92" 193- . s \ A 
a if the :noney was paid within three months ; and if not, then to pay at the rate of an balfpenny 
per ounce per rnanth over and above the price agreed for, which, in fact, upon calculation, amounted to 
g per cent, This, at the trial, was proved to be the conſtant uſage of the trade. An objection was 
of the defendant, that it was uſurious. A verdi& was found for the plaintiff; and a 
queſtion reſerved for the opinion of the court, whether this contract was uſury ? and under all the cir. 
eumſtances, eſpecially the conſtant uſage, the court were of opinion, it did not amount to uſury within | 
the ſtatute. Some time after, an action (Plumbe v. Carter) was brought for money had and received 
upon a fimilar contract, to recover the ſurplus of the balfpenny ounce. The defendant paid into 
court the principal, and intereſt at 5 per cent. from the time of the bargain, and offered to pay cofts down 


T geteerte 


to the action brought; and the fingle queſtion was, whether the exceſs of intereſt ſhould be paid ? AX. tia 
peared manifeſtly at the trial, that this exceſs was only to be taken in caſe of delay of payment at t 
- end of three months, and for no other reaſon whatſoever, and the vendee was at liberty to have paid the wa 
i principal at the expiration of that time. And his lordſhip ſaid, that be ruled at Guildball that the tranſ- def 
aQion ought not to be conGdered as uſury within the ftatute. But the law of the land having declared to | 
that 5 per cent. was ſufficient for the delay of payment, he was of opinion, that the demand of the ſurplus 
ee Yor ene? hed and re aſh 
ceived. The jury accordingly found a verdict for the defendant, and that opinion was acquieſced in ter. 
without any new trial being moved for. Vide Cowp. 795-6. 116. the 
. » | P 4 | lan 
So, to.reco- 18. Indebitatus afſumpfit for money had and received, will lie to : 
ver back back exorbitant fees taken b bouſe 5 
paig recover back exorbitant fees taken by a cuſtom- houſe officer. but 
to a cuſtom Stevenſon and another V. Mortimer, Eaſt. 18 G. 3. Coup. 805.. tiff 
houſe officer, (and not paid over by him,) where the duty in reſpect of which he received it was not im- It 1 
poſed by lawfa ——— to warrant it. Campbell v. Hall, Mich. 15 G. 3. Cowp. 204. 


An action was brought for money had and received, to re- 
W the fam of 21 J. paid by the plaintiff upon the exchange of 
-a mare of his for a of the defendant's, which the defendant 
warranted to be ſound, but was not ſo. Immediately upon diſco- 
vering the horſe to be unſound, the plaintiff ſent it back to the 
defendant. The jury found for the plaintiff, but the court were 
afterwards of opinion that the action was miſconceived, becauſe 
the action for ny had _ received, with-no other count, was 
an improper action to the warranty. Power v. Wells, . 
But — daa che Dag: 24 93" 
where 20. The plaintiff declared in a for money re- 
"xr were ceived, and at the trial the.caſe — out to be this, that the de- 
z one- höre fendant had fold the plaintiff a pair of coach horſes, which he 
chaiſe and undertook to receive back again, — AE Ians | 
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„ Aion. x oy 
them within a month. The plaintiff did return them within of che de- 
n ir in their ſtead, which being alſo dan r 
he ys | 


inion that the action for money had and received would not lie |. DE 
in this caſe, for the ſpecial contract was not at an end, but ſtill f it, paying 
continued open ; and wherever ſuch a contract exiſts, the defend- 3 :. 69. a 
ant ought to have notice by the declaration that he is ſued upon bes —_— 
it. Weſton v. Downes, Mich. 19 G. 3. Doug. 23. 1 
plaintiff's. wife not approving of it, it was ſent back, and left on the defendant's premiſes at the end of 


three days, and a tender made of the hire, and the defendant refuſed to return the ten guineas. It was 


held, that an action for money had and received well lay ; for as it was admitted, that it would have lain 
if the defendant had accepted the chaiſe when returned, fo it not being in the defendant's power to reidie 
it when offered to him, was equivalent to an acceptance. And this caſe differs from that of Weſton v. 
Downes, becauſe here the contract was put an end to; there it continued open. And per Buller, J. 
the diſtinction in ſuch caſes is this: if the contract be reſcinded, either by the original terms of 

where no act remains to be done by the defendant himſelf, or. by a ſubſequent aſſent by the defendant, 
the plaintiff is entitled to recover back bis whole money, ans then an aGion for money had and received 
will lie. But if the contract be open, the plaintiff's demant is not for the whole ſum, but for damages 
aziſing out of that contract. Towers v. Harrett, Hil. 26 G. 3. 1 Term Rep. B. R. 133. | 

: 


21. Indebitatus ee for money had and received was 
ollowing circumſtances. The defendant, who 
was Captain of an Indiaman, borrowed 10004. upon two re/ſponden- 
tia bonds of 5oo/l. each, of C., and by an indorſement (which 
was calculated to make the bonds aſſignable, and, to prevent the 
defendant from ſetting off what might be due in account from C. 
to him) acknowledged that he held himſelf bound to pay to an 
aſſignee thereof duly appointed by C. the whole principal and in- 
tereſt of the bonds, agreeable to the tenor thereof. C. | 
the bonds to the plaintiff, and upon the defendant's return —— 
land, the plaintiff acquainted him with the aſſignment, and re- 
quired payment, for which the defendant requeſted to have time, 
but which being delayed, this action was brought, and the plain- 
tiff at the trial obtained a verdict for the principal and intereſt. 
It was moved for a new trial, on the ground that indebitatus Tur. 
fit would not lie where the debt ariſes upon a ſpecialty, although 
it was allowed that a ſpecial action on the caſe would have been 
good, ſtating the circumſtances which were given in evidence. 
t the rule for a new trial was diſcharged, the whole court 
thinking that the action well lay, Black/one, J. by reafon of the 
particular circumſtances of, and the evidence in the cafe; and 
De Grey, C. J. and Nares, J. abſtracted from thoſe reaſons, and 
as being a icular promiſe to an aſſignee, when any ſuch 
ſhould be. It would clog the ſecurity by reſpondentia bonds, if 
they were obliged to remain in the hands of the obligee z this 
contract was therefore deviſed to operate upon ſubſequent aſſign- 
ments, and amounts to a declaration, that upon fuch an aſſign- 
ment the money which I have ſo borrowed, ſhall no longer be the 
money of A., but of B. his ſubſtitute. Fenner v. Meares, Hil, 
19 G. 3. Blackſt. 1269. | 670 JOINS 
22. The 


2. 


} 


"+ Attions. 


Lord Man. 22. The plaintiff had received a number of maſquerade tickets 
: — from Mrs. ys, to be diſpoſed of by him, or accounted for. 


| When the. plaintiff was called upon to account for the tickets, he 


1 — ſaid, that the defendant had had one of them, which he muſt pay 


© andinthat for, Upon the defendant's being applied to for the * | 


— refuſed to pay for or return the ticket, and the plaintiff 


| declared his threatened by Mrs. ee with an action, paid the money, ind 


Tien, now brought his action of aſumpſt for money had and received, 
— Dr and added a count for . laid 8 expended, It 
from alibe- appeared upon the trial*that the defendant was appriſed with the 
; 6249 2068 ad a verdict for the value of the ticket, which it was moved to 
ney had and ſet aſide on the ground that-trover was the proper form of action, 
2 and that it did not appear that the money which ought to have 
Sarge and been paid to the plaintiff had in fact been received by the defend- 
defence in ant. But the court thought that the action was well brought, for 
—— the defendant had notice of the plaintiff's demand, and therefore 
bothgovem.. there was no ſurprize; if the defendant had ſold the ticket, and 
ed by the receive! the value of it, it was for the plaintiff's uſe, becauſe the 
* ticket was his; and as he did not produce the ticket, it was a fair 
fcience'of preſumption that he had ſold it. Longchamp v. Kenny, Eaſt. 


2 19 G. 3. Doug. 137. 


exe mult be takey not to Meth it deyond itt proper limits, lea It Bold be endangered. The plaintiff 


muſt never be permitted to turn the generality of the count into a ſurpriſe upon the defendant, by deſert. 
ing the ground-which the defendant was led to think the only matter to be tried, and reſorting to another 


ing 
of which he could not have the leaſt ſuſpicion z and he ſeemed to decide the caſe of Longchamp v. 


Kenny, upon the ground of the defendant's having notice of the plaintiff's demand in the action. 
And in the caſe of Stevenſon & 40. v. Mortimer, Eaſt. 18 G. 3. Lord Mansfield faid, that thi 
. Neither party is aliowed to entrap the ocher in loc 
» Indebitatus  aſſumpſit for money had and received was 
doe by executors-againſt the — of a bankrupt; the caſe 
was, that the teſtator had proved a debt under the commiſſion of 
bankrupt, and afterwards à dividend being publiſhed, and the 
teſtator dead, the plaintiffs as executors demanded his ſhare of the 
dividend, which the defendant refuſed to pay, alleging that there 
was a balance due by the teſtator to the bankrupt. A verdict be- 
ing given for the plaintiffs, a rule was obtained to ſhew cauſe why 
it ſhould not be Et aſide, and a nonſuit entered; which rule the 
court afterwards diſcharged, ſaying, that the plaintiffs had a right 
to recover their ſhare of the dividend againſt the aſſignee, as mo- 
ney | arager 4 and expreſsly paid into the hands of the aſſignee 
for their uſe, and that therefore the action was maintainable 3 
| and that after a debt is liquidated before the commiſſioners, it 
cannot be litigated but by an application to the great ſeal. Brows 
_ another, Executors, v. Bullen, Aſſignee, &'c. Eaft. 20 G. 3. 

| Ang. 40 T. * | | 
The plain- 24. The plaintiffs having got a policy of aſſurance upon a ſhip 
dare an and goods (in which they had no intereſt) underwritten by the 
action ona defendants to a certain amount; after the arrival of the veſſel, 
policy of 2ſ- none of the events inſured againſt having _m_— brought an 


— d aQion for money had and received to recover the *. 
. s N , t 


intiff*'s demand, and came prepared to reſiſt. The plaintiff 


* 
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Actions. tog 
At the trial of che cauſe, Lord Mansfield, C. J. was of opinion, reſerved, the 
that the policy was a gaming one, prohibited by the ſtat. 19 G. 2. _—__ 
c. 37. and both parties equally guilty of a breach of the law z fen o be 
that the rule therefore of melior % trio poſſdentis was applicable delivered to 


to the caſe, and that the pla could not recover the premium, th dent | 


Upon a motion for a new trial, the court (Willis, J. difſentiente) icy being 
were of the ſame opinion with his Lordſhip. And Buller, J. void by the 
obſerved, that if the plaintiffs had brought their action before the > _ 
riſk was over, and the voyage finiſhed, they might have had a 22 


ground for their demand. And he diſtinguiſhed between con- He chen 


tracts executed and executory; if an action is brought with a view 22 2 


to reſcind a contract, you muſt do it while the contract continues money had 
| executory; and then it can only be done on the terms of reſtoring 204 receiv. 


the other party to his original ſituation. ' Lowry v. Bourdieu, he he rw 
Mich. 21 = 3 Doug. 468. ö mium. 8 
Upon the trial, the queſtion was reſerved for the opinion of the court, who, thinking that the caſe 
eould not be diſtinguiſhed from the caſe of Lowry v. Bourdieu, ordered that the polen ſhould be deli- 
vered to the defendants. Andree and another v. Fletcher, Eaſt. 29 G. 3. 3 Term Rep. B. R. 266. 
If A. agree to give B, money for doing an illegal act, though B. cannot recover the money by an action, 
yet if the money be paid, 4. cannot recover it back again. Web v. Biſhop, Bull. Ni. Pri. 132.— 8 vide 
what was ſaid by Lord Kenyon, C. J. at aii privz, in the cale of Pickard v. Bonner, Sittings after 
Trin. 34 C. 3. Peake's Caſes, 221. | 


25. A. drew a bill of exchange upon B., payable to C. or or- 
der; C. indorſed the bill in theſe words, *© the within muſt be 
« credited to D., value in account.” D. was indebted to B., and 
the bill was remitted to B., who accepted it, and upon receipt of 
it, gave credit to D. for the amount; afterwards a forged indorſe- 
ment, purporting to be made by D., was written upon it as fol- 
lows, for me to pay E., or order.” E. indorſed the bill, and 
got in diſcounted. B. afterwards, and before the bill was due, 

ing become inſolvent, an agent for A., in order to fave the 
honour of the houſe, paid the amount of the bill to the party who 
had difcounted it, and then A. brought an action for money had 
and received, to recover back the money ſo paid by his agent by 
miſtake ; and it was held by the court, (Buller J. diſſenting,) that 
this action was well brought, for the negotiable quality of the bill 
was reſtrained by the firit ſpecial indorſement, and D. himſelf 
could not have indorſed it over, the party diſcounting did it in 
his own wrong, the bill not being negotiable ; and as he could 
not have brought an action againſt A. on the bill, ſo he ought” 
not to be allowed to retain the money which had been paid 
him by miſtake. Ancher v. the Bank of England, Eoft. 21 G. 3. 


Doug. I. . '* | 
26. contract between the parties was for the ſale of an 
annuity of 25 J. per ann. the conſideration of which was a debt of 
46 l. 195. 9 d., antecedently contracted by the defendant for 
go old and delivered, and a ſum of 71 J. 17s. 6d. paid to 
im by the plaintiff in money, at the time of the contract for the 
annuity. Upon the regiſtering of this contract under the annuity ' 
act 17 G. 3. c. 26. the conſideration was ſtated to be the ſum of 
1187. 15x. 3d. paid in money, whereas part of it was for goods 
ſold, the ſecurity of the annuity was accordingly ſet afide on ac- 
"LE count 


= . _ Attions. | 
6% Has count of this falſe memorial. And the queſtion was whether, a4 


the 1 was ſet aſide, the plaintiff could refort back to the 
. * d 


any part of 
D original debt, and maintain an action of aſſun#ft for the recovery 


been for of it? And the court were of opinion, that when the ſecurity was 


bu deli- vacated, the original contract was revived. With reſpect to the 


bt thereupon accrued antecedent to the contract for the annui- 
— ty, the plaintiff was entitled to recover for them (a). And in re- 
were uo tand gard to the money paid as the other part of the conſideration, as 
for ſo mach the ſecurity was not ſet aſide for any fraud in the tranſaction, it 
ney became unconſcientious in the party to retain it, and it was there. 

fore recoverable on the count for money had and received for the 


put upon 
rom then: plaintiff's uſe. Shove v. Webb, Baft. 27 G. 3. 1 Term Rep. B. R. 732. 


would have ariferr, whether, that being in the teeth of the act of pailiament, and one of the miſchiefs the 

act meant to remedy, if the ſecurities were ſet afide, the law would have raiſed an implied promiſe to 

pay the value of the goods, and the m-xim gue ex malificio nom eritur contraftus might have been urged, 
but that not being the cale, the court gave no opinion. But Achhurſt, J. obſerved, that if the fale 

had been made a few days before, colourably, and with a view of afterwards ſtating the antecedent debt 
_ $5 apart of the crnfideration v7 the annuity intended to be granted, that would have totally altered the 
caſe from what t there appeared to be. Shove v. Webb, 1 Term Rep. B. R. 732. The principal in 
the caſe of Shove v. Wellv ſeems ſimilar to that in Stevenſon v. Snow, Burr. 1237. | | 


227. A. was arreſted on the 19th of January, and became a 
bankrupt by lying two months in priſon. About the latter end 
of January he employed the defendant, who was a broker, to ſell 

his effects; on the 19th of February the plaintiff gave the defend- 


ant notice not to ſell them, becauſe 4. had committed an act of 


bankruptcy, and # commiſſion would ſhortly be iflued againſt him. 
Notwithſtanding which he did ſell them, and paid the produce of 
the ſale to A. The commiſſion was taken out, and the plaintiff 
being the aſſignee, brought an action for money had and received 
to his uſe as aſſignee, and obtained a verdict ; to ſet aſide which 
a motion was ards made, but the court were. clearly of 


opinion that the action was rightly brought; and determined, that 


as ſoon as the two months are expired, the bankruptcy relates 
back to the time of the firſt arreſt, and then operates as if the arreſt 
was a complete act of bankruptcy in itſelf; and though, ſtrictly 


ſpeaking, at the time of the notice the act of bankruptcy was not 


: complete, yet after the notice the defendant was not warranted in 
paying the money over to the bankrupt. King, Aſſignee, Oc. v. 

th, Mich. 28 G. 3. 2 Term Rep. B. R. 144. 
28. In an action of afſumpfit for money had and received, it 


appeared that R. one of the defendants, had become a ſurety with 


A. the other defendant, (who had been outlawed in the action, ) for 


the payment of an annuity, and had actually figned a receipt 
Jointly with A. for the money, which was paid as the conſidera- 
tion, but had never in truth received any part of it to his own 
uſe, or any benefit whatſoever from it. The ſecurities were ſet 
aſide for informality in the memorial, and this action was brought 


: 28 the defendants, to kT the 8 ag oh 
and Gre/e, Juſtices, againſt ur/t, J., were of opinion, that the 
plaintiff could not maintain this aQion againſt the defendant 67 


as it was allowed that they were bond fide fold, and the 6 
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Actions. 
for in order to recover money in this form of action the party 
muſt ſhew that he has tquity and conſcience on his fide. In con- 
ſcience, he only who received the money ought to be obliged to 
pay it back, wa a court of equity would enquire in this caſe whe 
ther the party had received the money or not. If a court of equity 
would give no relief, the plaintiff ought not to be permitted to re- 
cover in a court of law, in an action founded on equitable princi- 
8. Straton v. Raftall and another, Raff. 28 G. 3. 2 Term 

B. R: 366. 1 
29. The plaintiff and his father had been in partnerſhip toge- 
ther, 4 which time one K. became indebted to them in 
5314, The father died, leaving the plaintiff his executor, after 


' whoſe death the plaintiff took the defendant into partnerſhip, and 


. became indebted to theſe two in the further ſum of 30 l. K. 


mitted a bill of exchange to the plaintiff and defendant for a cer- 
tain ſum, by way of dividend, on account of their debts, and the 
defendant alone received the money under the title of S. and B. 
The plaintiff's proportion of this dividend, ſo far as related to his 
vrigiual debt, was 79 /., for which he brought an action for mo- 
ney had and received againit the defendant, and it vas objected, 
that the remittance being made to S. and B., it appeared to have 
been received on a partnerſhip tranſaction, and that one partner 


cannot maintain ſuch an action againſt another, becauſe the receipt 


of one is the receipt of both. t the court ſaid, there was no 
foundation for this objection, the two ſums belonging reſpectively 
to the plaintiff and to the partnerſhip account; and as the de- 
fendant had received a ſum of money belonging to the plaintiff 
alone, which he had wrongfully carriod to the partnerſhip account, 
he was liable to refund it in that action. Secus as to the ſum re- 
ally received on the partnerſhip account, becauſe one partner 
cannot recover a ſum of money received by the other, except on 
xz balance ſtruck that ſum is found due to him alone. Smith v. 
Barrow, Haff. 28 G. 3. 2 Term Rep. B. R. 476. bye 

30. In an action by the indorſee againft the oſtenſible indorf- 
ers, who alſo appeared to be the drawers of a bill of exchange, 


(the declaration, containing counts for money paid, money had and 
received, and an account ſtated,) the circumſtances of the cafe 
were, that the defendants having been partners, but on 


ip in July 1787, gave notice in the Gazette of the di 


partnerſhip 
lution, and that all demands upon the firm would be paid by F., 


one of the partners, who was empowered to receive and di 

all debts due to the copartnerſhip ; at the time of the diffolution, 
S. was indebted to the partnerſhip in 158 J. and the 

indebted to D. in 890/. On te 


of November following, for 304 J. 27. which $8. accepted. 


the gth of October, F. indorſed the bill, in the name of the part - 


nerſhip, to the plaintiff, who diſcounted it by giving his own 
milſory note, payable on the 25th of November, two days — 
chan che bil. This promi 


being inſolvent, his effects were conveyed to truſtees, who tranſ- ' 


del 21ſt of September F. drew = 
bill in the name of the late partnerſhip on S., 2 * on the 228d 
p | 


promiſſory note of the plaintiffs was indorſed 


tt 


1 


to D., who diſcounted" it, and received the money he had ad- 
vanced by ſo doing, back again from F. in part payment of the 
debt owing to him from the partnerſhip. When the e. 
note became due, the plaintiff paid it to D. Two days before S. 5 
bill became due, F. took it up, and gave another bill to the plain- 


tiff in lieu of it, accepted by L., but did not take back S. “s bill. 


Afterwards, Z's bill not being paid, and F. becoming a bankrupt, 

the plaintiff brought this action againſt. all the partners of F. on 
8.'s Lil, which ſo remained in his hands, and obtained a verdict, 
which being moved ſhould be ſet afide, and for a new trial; it was 
acknowledged the action on the bill could not be ſupported, but 

it was contended. the plaintiff was entitled to retain his verdict, 
having paid money to the uſe of the defendants, at the requeſt of 
the perſon authoriſed by them to receive and pay their debts. 
But the court were of opinion, that though the money raiſed by 


diſcounting his note before it was due, was in fact paid in diſcharge 


of a partnerſhip debt, yet the plaintiff could not follow the money- 
through all the applications of it made by F., and the rule for a 
new trial was made abſolute. Ailgour v. Finlyſon and others, Hil. 
0, 29G. 3. 1 H. Blackfe. 155. 
80% if after 31. If after the aſſignment of a bankrupt's eſtate, a creditor 
anattot knowing it and reſiding in England, attach money of the bankrupt 
TT abroad, the aſſignees may recover it in an action for money re- 
but before ceived to their uſe. Hunter and others, Aſſignees, v. Potts, Hil. 
= allgn- 31 G. 3. 4 Term Rep. B. R. 182. W 


. ment. Sill 


nd others, Aſſignees, v. Worſwick, Trin. 31 G. 3. 1 H. Blackft. 665, 


32. An action had been brought by K., as indorſee of a pro- 


miſſory note for 150 J. againſt C. as the maker, and after inter- 
Iocutory judgment had been ſigned, and a writ of inquiry exe- 


cuted, the cauſe was compromiſed by C. s paying a part, and giv- 
ing a warrant of attorney to confeſs judgment for the reſidue. In 
the interval between the time when the warrant of attorney was 
given, and the time when the money became due according to the 


defeaſance thereof, K. confeſſed that he had only given 10 J. in 


caſh, and his promiſſory note for it, and that he knew it was a 


lottery tranſaction. Upon which C. brought an action againſt X. 
for money had and received, to recover back the money he had 


already paid on the ground of want of conſideration, and that that 


was known to K. at the time he took the note. It was objected 
at the trial, that this was in effect to put the ſame ſum in litiga- 


tion a ſecond time, which had been recovered in the former action 
by K. againſt C. But Lord Kenyon, C. J. overruled the objection, 


becauſe the money had been paid under a compromiſe, and not 


under the judgment of a court. Cobden v. Kendrick, | Mich. 


32 G. 3. 4 Term Rep. B. R. 431. 


33. The defendants, who were Cuſtom-houſe officers, had 
ſeized ſome goods belonging to the plaintiff wrongfully, and re- 


fuſed to deliver them up again unleſs he would give them 2/. 11 ., 


TE which he accordingly did, and afterwards brought an action for 
I money had and received againſt them, to recover back that — ä 


ſ 
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ment was by coertion, which the plaintiff might recover 
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And it was held that the action was maintainable, ſor. the pays 3 s 


from the defendants, as money unconſcientiouſly received by 
them. Jrving v. Wilſon and another, Mich. 32 C. 3. 4 Term 


Rep. B. R. 485. 


34. The plaintiff's teſtator had borrowed money of the defend- 
ants on a re/pondentia contract, which was prohibited by the ſtatutes 


7. 1. c. 21. $2. and 21 G. 3. c. 65. $29. After his death, the 


plaintiffs, his executors, upon application made to them, paid the 
money which had been lent to the teſtator in diſcharge ot the re- 
ſpondentia bond; but thinking afterwards that they had paid it in 
their own wrong, the original contract being void, they brought an 
action for money had and received to their uſe as executors, to re- 
cover it back. But it was held that the action could not be ſup- 

rted on the ground that there was no miſrepreſentation, or any 
improper conduct by the defendants, to extort the money from 
the plaintiffs, but the plaintiffs knowing the whole tranſaction, 
and the law alfo, as they were bound to know, voluntarily paid it. 
There was nothing contrary to conſcience in the defendants re- 
ceiving the money which they had advanced; the plaintiffs there- 
fort: were not entitled either in law or in equity to recover it back 


again. Munt and another, Executers, v. Stokes and another, Hil, 


32 G. 3. 4 Term Rep. B. R. 561. | 
35. The plaintiff having purchaſed an annuity of the defend- 
ant, which was void on account of the deeds not being inrolled, 
it was agreed, after two Jearly payments had been made, that 
the annuity ſhould be reſcinded, and that the defendant ſhould. 
y to the plaintiff the purchaſe-money, with intereſt from the 
aſt yearly payment; it was afterwards diſputed, whether the two 
yearly payments ſhould not be deducted out of the original pur- 
chaſe-money. Lord Kenyon was of opinion, that both under the 
agreement, and according to the juſtice of the caſe, the plaintiff 
was entitled to recover the whole purchaſe-money and intereſt 


from the time the annuity ceaſed. Beauchamp v. Borret, Hil: 


32 C. 3. Peake's Caſes, 109, © | 
36. The age having diſtrained ſome goods of P. his tenant, L4. Kenyon 


and being about to ſell them, the defendant, in conſideration that 9iſtinguith- 


between 


the plaintiff would deliver him the goods, undertook to pay the tis cafe and 
plaintiff a certain part of the rent in'a week, and, the reſt in a that of 
month, which however he neglected to do. And the plaintiff Longchamp 
having brought his action, it was attempted to recover the value by 8 
of the goods, on the count for money had and received; but the ing, chat in 
court held, that the plaintiff could not recover upon that count. 8 0h 
Leery v. Goodſon, Eaft. 32 G. 3. 4 Term Rep. B. R. 687. delivered for 
the purpoſe of being ſold, and the preſumption was, that it was fold; but bere there was a contrary 
preſumption, as the goods were delivered in order to avoid their being ſold, 


37. An action for money had and received was brought- to re- Where the 
cover back 15 guineas, which had been depoſited by the plaintiff, P/aintiff has. 


; as his ſhare of a (take in the defendant's hands, upon the event of pn aden. 
a boxing match between the plaintiff and another perſon, there dition which 
JR Vol. I. 8 I 3 Was is illega!, if 


I Atkins. . 
was ſome diſpute as to the event of the battle which was fought, 
the plaintiff being ſuppoſed to have loſt it by ſtriking a foul blow : 
but the defendant having been warned by a friend of the plaintiff 
not to pay the money over till the parties met, and the matter 
ſhould be decided, the defendant promiſed that he would not z 
Groſe, J. who tried the cauſe, was of opinion that the money be- 


by-the plaintiff. . But the- court afterwards held, that if the de- 

fendant had paid over the money to the winner, he perhaps would 
not have been anſwerable in this action; but here the ware Fra 

ton u, ing {till in his hands, the plaintiff might recover it from hi 

bvey to run Cotton v. Thurland, Mich. 34 G. 3. 5 Term Rep. B. R. 405. 

© © goods, the goods being feized, A. recovered his money back again. Yide Bull. Ni. Pri. 132. 


\ 


ne Upon an Adumpſit in Nature of Debt. It lies 


Vids letter | 7 | ; ' * 
(N) fl 2. not where the Thing is real % 


letter (P) pl. 2. 


In the caſe + A Entered into a' bond as ſurety with B. the principal, for 


of Teuffain 2 
by eee : the payment of money by inſtalments, and at the ſame 


vant, as the time by way of indemnity took a bond from B. conditioned for 


indemnity the payment of the amount of the whole debt to him, long before 


bong was _ the firſt inſtalment would be due, before which time B. became 2 
fore the bankrupt, and obtained his certificate; and A. being afterwards 


bankruptcy called upon by the obligee of the inſtalment bond, paid the money, 


of the de- 


benden, the aud to recover it back brought an action for money paid, laid out, 


plaintiff and expended, againſt B.; but it was held not to be maintain- 


might have able ; for although wherever a perſon gives a ſecurity by way of 
22 indemnity for another, and pays the money, the law raiſes an 
the commit. aſumpfit, yet where he will not rely on the promife which the law 
Gon, not- will raiſe, but takes a bond as a ſecurity, there he has choſen his 


1 own remedy, and he cannot reſort to an action of ſumſit, but 


ftalments his only ſecurity is the bond. Towfaint and others v. Martinnant, 


_—_ Mich. 28 G. 3. 2 Term Rep. B. R. 100, 
Ts meant as a ſecurity, were not any of them then due. 


1Viner276- (P) Upon an Aſſumpſit. In what Caſes it lies. 


1 THE plaintiff brought an action for fees due to him as Uſher 
| of the Black Rod, and obtained a verdict. Sir William 
Saunder/ſon'v. Brignall, Hil. 13 G. 1. Str. 747. 

2. Aſumpfit will not lie where the debt for which the action is 
brought is due by ſpecialty, as where the plaintiff having a cove- 
nant under the hand and ſeal of the defendant to account for ſuch 
monies as ſhould come to his (the defendant's) hands, which not 
being complied with, he brought an action againſt the defendant 
for money had and received. Lord Hardwicke, C. J. nonſuited 
him. Bulſtrode V, Gilburn, Hil. 9 G, 2. Str. 1027. i f | In 
" 3+ : 
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ing depoſited for an illegal purpoſe, could not be recovered back 


Wn * 
WW r , . TIE 


G _—_ 


y—_ FT FT Fe # wy 


geon, and the defendant S. an my he employed them to 
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ſet and the callous formed, whereby, 


that the verdict ſhould be ſet aſide, iſt, becauſe the action was 


joint undertaking; 2d, there was no evidence of eee, or 


* 1 


In an action of afſſumpft brought by the plaintiff for the re - Ve | 
| cover of petit es bf count in the declaration ſet out . Com- 
a p 


= wa 


criptive right to the petit cuſtoms, and that the defendant Oy Fo 


was liable to pay the ſame z the ſecond was a general indebitatus Hunt, 
aſſumpſit for a certain ſum due for petit cuſtoms. There was a 337: 37: 
. & al ſo 
general demurrer to the declaration; but the court held, that che aer 
there could be no doubt but that the firſt count was good, and of Yar- 
would have been ſo even upon a ſpecial demurrer. Upon the ſe- 2 8 
cond they gave no opinion, only that they conſidered it well Bar. 1, 
enough upon a general demurrer. The Mayor of Exeter v. Trimlet, 22 | 
g . 0 
Trin. 32 & 33 G. 2. 2 Will. gs. Mayor of 
Exeter v. Trimlet was recogniſed as law. In an action of aſſumpſit for petit-cuſtomg, the plaintiff, ig 
the twelve firſt counts of the declaration, claimed ſeveral duties by preſcriptive right under the mayor and 
burgeſſes of Southampton; the five laſt counts ſtated generally that the defendant was indebted in a cer. 
tain ſum for tolls and duties, to which latter counts the defendant demurred ſpecially, and in ſupport of. 
the demurrer it was infiſted, th where the plaintiff claims any thing in derogation of common right, 
he muſt ſhew how he claims it; and that where the right is only known to the plaintiff, a general in- 
debitatus afſumpfit will not lie, and that although port duties in their nature imported a right in ſome 
perſon, yet in thoſe counts it did not appear to whom the duties belonged, But the court were decidedly 
of opinion, that a general indebizatus aſſumpſit would lie for tolls; ſuppoſing an actual promiſe had been 
made, there could have been no doubt but that that form of declaring would have been proper; if ſo, 
an implied one would likewiſe do; and that the declaration was good in form, for the court cannot fee 
on the record whether there bas been an expreſs or implied promiſe. As to the objection, that the claim 
was againſt common right, and therefore that the plaintiff's title muſt be plainly ſhewp, 'it was ſaid, that 
there are many caſes where that is not neceſſary, as the caſe of a fine for an ami ſſion to copy hold lands 
where indebitatus A will lie, and likewiſe for the profits of an office. Seward v. Baker, Hil. 
27 G. 3. 1 Term Rep. B. R. 616. So, a general indebitatus aſſumpſit will lie for copyhold fines, Whit- 
field v. Hunt, HiL *.. Doug. 727. n. (1155). Wi, 


4. The plaintiff declared, that the defendant B. being a ſur- 


cure his leg, which had been broken, and ſet, and the callous of 
the fracture formed; that in conſideration of being paid for their 
{kill and labour, c. they undertook, &c. but not regarding their 
promiſe, and the duty of their buſineſs, ſo ignorantly and unſkil- 
fully treated the plaintiff, that they ignorantly and unſkilfully 
broke and diſunited the callous of the plaintiff's leg, after ir was 
re. It appearing in evi- 
dence that S. having been ſent for by the plaintiff, declined doing 
any thing to his leg, and deſired that the other defendant B. 
might be ſent for to aſſiſt, and that what the defendants had done 
was prineipally for the ſake of trying experiments. The plaintiff 
had a verdict, and 5001. damages. It was afterwards moved, 


upon a joint contract, and it was ſaid there was no evidence of a 


want of ſkill, and therefore the action ought to have been treſpaſs 
for breaking the plaintiff's leg without his conſent. But the court 
over-ruled the obje&tions, for the evidence throughout ſhewed 
that the defendants conſidered themſelves as jointly concerned; 
and though the defendants in general might be ſkilful in their re- 
ſpeQtive profeſſions, yet in that caſe they had acted raſhly, iguo- 
rantly, and unſkilfully, and contrary to the uſage of ſurgeons, 
Slater v. Baker and another, Mich. 30. J- 2 Will. 359. A He; 
. | I 2 - $5. Aſſumpſit 


_— w_ 
Where the . pon a wager © whether à deerte of the Court of 
3 e as _— reyerſed_on-appeal to the Houſe. of Lords.” 
ee e The decree was reverſed; whereupon. the plaintiff brought his 
perſons, action and having obtained a verdict, it was moved in arteſt of 
| judgment, becauſe it was ſaid the event was not contingent but 
r certain; and becauſe the contract was illegal, being contra bonos 
8 e morer. Lord Mansfield obſerved, that the queſtion was, whether 
r „ the wager was againſt principles ? if it were contrary to any, it 
© Gt, ace in mult be contrary either to the principles of morality, or againſt 
na, cocof principles of ſound policy. With reſpect to the firſt, the contract 
4 — bw was equal betweent he parties; they had each of them equal 
ing of knowledge or equal ignorance, and it was concerning an event 
the egen which, reaſoning by the rules of predeſtination, was, to be ſure, 


N ſo far certain, that it muſt be as it ſhould afterwards happen to 


Eazland, Was in 


be; but it was a future event equally gncertain_ to the parties. 
þ - Sax not There may be wagers under ſuch circumſtances as would render 
From, it immediately immoral, and change it into a crime bur that 
e Was hot the caſe here, for this was neither immoral nor contrarx 
hae sf to juſtice, neither v/as there any objeQion to it in ſound poliey. 
1 Therefore it not being „ e by any poſitive law, nor con- 
on would traty to any principle of ſound policy or morality, there could be 
de no objection to the plaintiff's recovering the money he had won, 
yer. Randell and another, Eg. 14 G. 3. Cop. 37). 
Mech Pigot, Tü 11 G. 3. Burr. 280. In the caſe in Cowper, 37;, if the wage ni. hop laid 
wi r Es 


_ with u lord of parliament, or a judge, it would have been void from its tendency, 
Y whether a bribe was really intended or not. Vide 1 Term Rep. B. R. 60. Vie peſt, pl- 9. 11. & 17. 


56. The plaintiff had ſued out execution againſt the defendant upon 
a judgment which he had obtained in a former action, and the 
defendant,, in conſideration that the plaintiff would ſtay the exe- 

eution at that time, promiſed to pay debt and coſts; upon which 
promiſe the plaintiff brought the preſent action. But the court 

.- | ſaid;it was an attempt to turn a judgment debt into a ſimple con- 

tract. The promiſe is to pay a debt to which he was before liable 

upon record; for by the judgment he is liable to the coſts as well 
us the debt. And the promiſe is no wiiver or extinguiſhment of 
the NN debt; which is ſtill a lien upon the land. There- 
fore ſuch a promiſe is na ground upon which to raiſe an e. 
| Aliter of the promiſe by a third perſon. Anonymous, Trin. 14 G. 3. 
| 4 128. ' RE LT 3h . . A 

But if the - 7, The plaintiff, who was refident and inhabiting at Dunkirk, 

gools . With his partner, who was a native of that place, 51d and deli- 

Seitrered in vered a tantity of tea to the order of the defendant, knowing it 

| ded to be ſmuggled by bim into Exgland. They had, 

* where they however, no concern in the ſmuggling, but merely. ſold the tea in 
da, e the ordinary courſe of buſineſs, and now brought this action for 

contract is the goods ſold, Wc, to recover. the priceiof the tea, and had a 

e Er verdict. It was moved for a new trial, upon the ground that the 

allo. be contract for. the tea being founded upon the intention to make an 

bvb ia an illicit weok it, which intention was with the privity of the plain-- 

FE magni tiff, he was not entitled to the aſſiſtance of the laws of this country 

5 ne 82 n N | | 10 
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dealings 2 to be good faith; but ſuch a practice is a fraud in that c 
| 16 G. 3. Coup. 395 


| Rated that the defendant, in conſideration that the plaintiff would 
then and there pay him 75 guineas, undertook to pay the plaintiff - 


which materially affeQ the intereſt of a 


had been guilty of no immoral or illegat act; not immoral, for an «I 1 
the revenue laws themſelves, as well as the offences againſt them, ;jence and 


made, in caſe the real owner becomes the punchaſer by means of his own bidding, or of any one on bis. 


9. An action of aſſumpſit was brought upon a wager between Yide ax, 
- the plaintiff and the defendant, upon the ſex of Monſieur Le Che“ b. f. 


« cafe, any wager or inſurance upon it ſhall be void and of no el. 


| \ Attions. 3 117 
to recover the value of it. But the court held, that the plaintiff becauſe i 


ate all pofitivi juris; nor is there any law of England tranſgreſſed prejudice to 
by a perſon making a complete ſale of a parcel of goods at Dan- ray bp mc 
kirk, and giving credit for them; the contract is complete, and yoncould be 
nothing is left to be done. The giſt of the whole turns upon maintained. 
this, that the concluſive delivery was at Dunkirk. Debt follows the LOSE 
perſon, and may be recovered in England, let the contract of debt Halaun v. 
be made where it will; the law allows a fiction for the ſake of ex- _— 
pediting the remedy. Holman and another v. Fohnſon, alias Neu- g , 
land, Tin. 15 G. 3. Cowp. 341, _ 5 1 — bug | 
% tobe paid In caſe the vecdee ſhould ſucceed in landing the goods, Ibid. Fide Pi, pL 15. 


- 8. Declaration againſt an auctioneer fot careleſsly and negli- But if: the + 
gently ſelling the plaintiff's gelding, which Wt had directions not nens 
to let go under 15 l., for a leſs ſum, to wit, for 6/. 16s. 6d. con- 
trary to ſuch directions, and contrary to his undertaking not to 
ſell it under the ſaid ſum of 15 J. The plaintiff had a verdict, 
ſubjeQ to the opinion of the court, whether the auQfoneer was 
bound to bid for and buy in the horſe if no one bid to the amount | 
of 15 J. for it. But the court were of opinion that the action 238 ; 
could not be maintained for a bidding by the owner of goods at; not lower. 
a ſale under the conditions that the Togheſt bidder ſhall be the Soch a dis 
2 is not a bidding under the conditions of ſale ; nor can e 
e employ any other perſon to bid for him, The bafis of all fir, s 


upon the ſale, and upon the public. Bexwell v. Chriftie, Hil. "a 4 rf 
BT's. might be ts 
2 ſubject of 
action. Bexwell v. Chriſtie, Coup. 39 5-——— By 17 G. 3. c. 50. J 10+, and 19 C. 3+ .c+ 86. 
12. which impoſe and regulate certain duties laid on eſtates and goods fold by auction, ion is 
debalf, that allowance of the duties ſhouid-be made to ſuch owner.” g. therefore now as to the 


* . 


valier D Eon, who was ſo deſcribed in the declaration, which un 


300 J. in caſe the Chevalier ſhould at any time prove to be a fe- 
male. After trial, and verdict for the plaintiff, the judgment was 
arreſted, It was ſaid, that indifferent wagets upon indifferent mat- 
ters without intereſt to either of the parties are certainly allowed 
by the law of this country, in ſo far as they have not been re- 
ſtrained by particular acts of parliament, and the reſtraints im- 
poſed in particular caſes ſupport the general rule. For where parlia- 
ment interpoſes, and ſays, « unleſs you have an interbſt in ſuch a 


« fſect 3 it implies that in caſes not ſpecially prohibited by act of 
parliament parties may wager or inſure at pleaſure, But in caſes 

third perſon, or which 
A tend 


'4 


_ 
* 


* 


Ea | | 
-  __ . end to diſturb the 
ns bonos mores, parties miſbehave by laying the wager, and 


the court will not permit ſuch a one to be the ſubject of an action. 


+ Da Cofta v. Fones, Hil. 18 G. 3. Coup. 729. 


- 


ped, there muſt be either an expreſs or implied conſent; there- 
ore where a diſpute ſubſiſted between the pariſhes of A. and B. 
concerning the election of an officer common to both, and whoſe 

4 * ſalaty was paid jointly, and the pariſh of A., againſt the expreſs. 
-* --—* conſent of that of B., paid the whole of the falary, the pariſh of 


A. cauld not recover the moiety of the money ſo paid in an action 


for moaey paid, laid out and expended. to the uſe of B. Stoles- 
aud amber, Overſacrs, &c, v. Lewis and anather, Overſeers, Wc. 

Y Mich. 20G. 3. 1 Term Rep. B. R. 20. 8 
„ Jones," 11. An action was brought to recover 100 J. won on a wager 


A by the plaintiff of the defendant, on the event of an election of 


$ * — a me to ſerve in paliament for the borough of Southwark. 


; R. 38. The plaintiff and defendant were both voters and partizans of 


ie the different candidates, and each yoted for their reſpective friends. 
' judges was It was held, that the action could not be maintained. A gaming 
token er che contract ought not to be maintained, if it has a dangerous ten- 
goats e deney. , Wliat is ſo eaſy as, in a caſe where a bribe is intended, 
| that to lay a wager ? If ſuch an action were equntenanced, it would 

would be be a colour of bribery. And though it was ſaid that the law 


— leaves it to the voter to exerciſe his franchiſe or not, yet it alſo 


|” France requires him to be free till the laſt moment of giving or with - 


nee holding his vote ; but where ſuch a wager has been laid, it lays 
ER _—_ Nur under a pecuniary influence. Allen v. Hearne, Mich. 
26 . 3» I Term Rep. B. R. 56. . | @ widths 7 
0. 3. N 133 bo ll | | 
3 the cores: of RB. nbd C 5. „ ug ent whe apogee" Spec But 
80 judgment was ever given. Foſter v. Thackery, Trin. 21 G. 3. 1 Term Rep. R. E (n. 5.) 
Vu. ance, P'S. 9 P pl. 17. 45 | "A 


: 


S. refuſes to accept, though requeſted ſo to do by A. and N., but 
afterwards pays the amount of the bill for the honour of N. the 
' drawer, and at his particular requeſt, to a perſon who had become 


+ * the holder of it. S. may recover back the amount of the bill ſo _ 
11) paid by him in an action againſt the drawer for money paid, laid 


out, and expended to his uſe. Smith and another v. Niſſen and 

_ another, Trin. 26 G. 3. 1 Term Rep. B. R. 269. . | 

| The court, . 13," The defendant was tenant from year to year of premiſes 
| inci cale which had been conveyed to the plaintiff in truſt to receive the 
Wright, rents, and pay a certain annuity out of them, and the reſt to the 
cite the grantor. | The grantor continued in the receipt of the rents for 
* — ſome time z* but at length the plaintiff brought an ejectment 
E  Gallimore, 2gainſt the defendant, and had judgment; and there being fome 


© - Dovgl. 279. arrears of rent due (and whicht eee, had not received) prior 
e 


t the day of the demiſe laid in 


it being ejectment, the plaintiff, at 


de. the ſame time that he gave notice of his title under Pray 


RS” £9 
£541 33 | c 


= ov 


of. ſociety, or which are in their nature 


10. To ſupport an umi for money paid, laid out, and ex- 


1132. A. having ſent an order for goods to N., defires him to 
dau a bill of exchange on S. fot the value, which bill, however, 


— 


. „ by wa, a. oa. ts. whe UWLUafo dA A e a. wot are a. 


— irren mn _ — ls. 8 * =__ 
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Atttons, ' „ 119 
and requited the defendant to attorn to him, (which he refuſed to termined 
do,) demanded alſo the whole of the rent, as well thoſe arrears dt e mort- 
; as that which had become due ſubſequent to the demiſe ; which — 2 
being refuſed, the plaintiff brought an action of  afſumpfit for uſe of the mert- 
" and occupation, and it was held, that he might in that action re- fi 
cover all the rent which at the time of the notice given remained — 
in the defendant's hands (a), and was due antecedent to the de- under x 
miſe 3 but that he was precluded from recovering whatever was lee privy 
due ſubſequent to the demiſe, becauſe from that time the defend- e, is en- 
ant muſt be conſidered as a treſpaſſer; whereas the action for uſe titled tothe 
and occupation acknowledges the defendant to be 'a lawful te- Marin ore 
' nant, during the time the rent that action is brought to recover | time of the 
; is ſtated to accrue. Birch v. Wright, Mich. 27 G. 3. 1 Term notice, av. | 
Nep. B. R. 3718. | | | r 
2 and he diſtrain for it | | | 
FFF. a tern 1 


134. Where a leaſe was aſſigned to one who paid a premium to 
the leflee for good will, and the original leſſor, wiſhing to have 
the premiſes again, agreed with the aſſignee to have them on the 
terms mentioned in the leaſe, and to pay 8 J. 10 5. over and above 
the rent annually towards the good will already pail by the aſ- 

| fignee. The court conſtrued this agreement to operate as a ſur- 
render of the leaſe, and the aſſignee. was not entitled to recover 
any more than the 8 J. 105. which was to be paid annually as a ſum * 
in groſs, not as a rent, and for Which he might bring an action 
of afſumpfit; but could not diſtrain. Smith v. Mapleback, Mich, 
27 C. 3. 1 Term Rep. B. R. 441. bh 23 
135. In av action of afſumpſit it appeared that the plaintiff and 
_ defendant had entered into articles of partnerſhip, "which con- 
tained a covenant to account at certain times; the demand aroſe 
upon the partnerſhip account forthe amount of the balance ſtruck, 
which the defendant expreſsly promiſed to pay. It was objected, 
that there being a covenant between the parties, the action would 
not lie; but per Buller, J. It does not fignify in this caſe how the 
debt aroſe ; here is an expreſs promiſe to pay the balance which 
had been ſtruck, and that is the ground of the action; otherwiſe 
the objection would have been good. Moravia v. Levy, Sittings 
after Mich. 1786, at Guildhall, 2 Term Rep. B. R. 483. (n. a.) 
16. Articles of co-partnerſhip had been entered into between I thizcaſe, 
the plaintiff and defendant for ſeven years, in which there was a lage - 
covenant to ſettle yearly, and to adjuſt and make a final ſettle- Je ve ge | 
ment at the expiration of the partnerſhip, when the ſtock and objeftion 
profits were to be divided, and general releaſes given. In the ſe- ** W Ws 
cond year of the partnerſhip it was agreed between them that the 
defendant ſhould carry on the buſineſs alone, and they came to a uponthe 
- ſettlement of accounts, in which ſeveral items were included not — 
relating to the partnerſhip account, and the balance being found during the 
in favour of the plaintiff, the defendant promiſed to pay it; and continuance 
the plaintiff upon that promiſe brought an ait. It was ob- —2 
jected, that the proper form of action for the plaintiff in this gainie 
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9 eaſe ws covenant and not 4% 2; but the court held, chat of 


Dato, {ppt would lie. In this caſe the account was not confined to 


-. -which was 


oe pin; matters relating to-the partnerſhip, but included other matters, for 


the defend- Which covenant would not lie; therefore, when the defendant 
—— eee to pay the balance, there was an end of the covenant. 


Ader ms But even if no other articles had been introduced into the account 


not war- but thoſe relating to the partnerſhip, yet afſumpfit would lie; for 
Dun the queſtion then would have been, — . — a previous partner- 


ts — hip being diſſolved, and an account ſettled, is 6r is not in point 


*. be gend of law a ſufficient conſideration for a promiſe ? and there can 


. ee be no doubt but it is. Fofter v. Allanſon, "Exft. 28 G. 3. 2 Term 


| Rep. . R, 479. 1 6 | « "JE 1 
If at aoy ume g commilſhon ſhould be ſued out, And in ſupport of this ohjection, the caſe of Vernon 


and others, Aſſignees, v. Hankey an! others, Mich. 28 G. 3. 2 Term Rep. B. R. 213., was cited; but | 


Buller, J. obſerved, that in that caſe the payment was made voluntarily, with knowledge of an act of 

cy, Which was followed up by a commiſſion.” The aſſignees can only recover where the pay- 
ment has been voluntary, and with notice; but here there had been no commiſſion, no docket | 
neither was there any intention to ſuc out a commiſſion, and the deferdant would not be confid to 


_ have paid this demand voluntarily. If, indeed, there were any fraud by defendant's colluding with the 
+ "bankrupt in ſuffeting 2 juagazent to be recovered againſt him, that would be a different caſe. Vide 


2 Terra Rep. B. N. 483. £4 þ 
; Rob * 


8 In the caſe _ T7. The plaintif declared in aſſumpfit upon a wager of five gui- 


of Acteridld neas, whether the. Canterbury collection of the duties upon hops for 


| Jas J. . the year 1786 would amount to more than the ſame collection for 
aid, that he the preceding year ; the plaintiff affirmed that it would, the defend- 


* 


think that 


de ftatute judgment was arreſted; and the court ſaid, it was an idle wager, 


40.3. to draw into queſtion a matter that reſpected the intereſt 


INNER general importance of the country, and on that ground the 


| eaſe; for Wager Was illegal. Atherford v. Beard, Trin. 28 G. 3. 2 Term 


ng Rep. B. R. 610, 
tote | - 15 ORE” SL 
ſpeaks only of policies, yet he thought it might extend to caſes like the preſent; for either the court 


muſt reftrain that act to ſuch cafes as in form are policies, which would entirely repeal the ſtatute, or by 


purſuing the ſpirit of the act, extend it to all caſes, he thought the latter was the trie conſtruction, for 


| -  Inclinedto ant that it would not. The' plaintiff had a. verdit, But the 


policy is nothing but a promiſe; 2 Term Rep. B. R. 616. And ina ſubſequent caſe, where the wager 


was upon the queſtion, whether. T. had or had not before a certain day bought a Waggon of C., which 
was to be decided by reference to the faid T. and C.; the court, (Buller, J. diſſentiente,) held the wager 
not objeQtionable ; but Buller, J. was for arreſting the judgment, being of opinion, that if it appears 


upon the recorg that the bet is founded on the private tranſactions, or the intereſt of a third perſon, it 


— 


js void. And likewiſe, that it being the caſe of a wager where, the parties had no interelt, it came 
within the ſtatute 14 G. 3. c. 48, Good v. Elliott, Trin. 30 G. 3. 3 Term Rep. B. R. 693. : 

Where the ſubject of 3 wager is illegal, the wager itſelf is illegal, as if it be on the event of a 
hoxſe-race, the ſtake upon which was under 50 J., contrary to the ſtatute 13 C. 2, C. 19. $2. John- 


dan, Benn, Mick. 31 C. 3. 4 Term Rep, B. R. 1. So, where the wager way'teſpeQing the mode of 
3 F e ht bing + price game Browne eee Tris, "32 0Uq- 3He: 


» Reypous, 


: 


kit. 43+ Tide ante, pl. 5. 9. 11. e 
Fidethe 18, In the year 1773, the plaintiff's teſtator, together with twa, 
3 , other perſons, and the defendant, were engaged together in ſtock 
„ ſpeculations on their joint account to a conſiderable amount, the 
Burr. 2069 whole of which were illegal, except a transfer of a ſum of 10,000/. 


rauch relied Having incurred ſeveral lofſes on the 8th January 1774, they came 


on in the 


of Petrie to a ſettlement with P. their broker, who had paid all the dif- - 
v. Hannay. ferences. On that occaſion the teſtator repaid P. the whole + 


- ſum which had been ſa advanced by him, except 811/., which 
woas part. of the defendant's ſhare of the loſſes, and for R 1 


Wd 


or r Ad EGS ESE 
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ie benkstör drew a bill on him in favout'of P;; which the defend 


ant accepted, but it not being paid by the defendant when it 


became due, P. brought an action thereon after the teſtator's 
death againſt the executors, and recovered the amount, no defence 


ws ſet up, on ' account of the 1 of the tranſaction. 
— 


part of the ſum for which the defendant had given his ac- 
ceptance, was his ſhare of the loſs arifing from the real transfer 


of the 10000 J. An action was brought by the executors to re- 


imburſe themſelves the fum recovered againſt them by P., and 
the declaration was for money paid 


#7 A. » 
8 
— 
* 
— 


uſe, in which they obtained a verdict for the whole demand, 


which it was moved ſhould be ſet aſide in toto, or at leaſt be f 


* 


by them to the deſendan ts? 


* * 
178 * 


"i 


duced to the ſum of 264 J., upon the ground that the tranſackioi X * 4. | on 


was illegal, and came within the, ſpirit of the act 7 G. 2. c. 28. 
With reſpect to the ſum of 264 J., it appearing to be a fair tranſ- 
action, and the transfer of the ſtoek actually made, the court were 


unanimous that the plaintiff ought to recover; but as to the remain 


der of the demand, Lord Xenon, C. J. againſt the three Juſtices, 


- was of opinion, that the plaintiff's demand could not be enforced. 


He did not ſee how the intent of the act could be ſo effeQtually 


ſupported as by ſaying," that no perſon who is concerned in an 


illegal ſtockjobbing tranſaction ſhall recover any demand arifi 
out of it in , court of law. If the tranſaction had been diſel 
in the former action, Pi could not have recovered. Now, 


ſuppoſing the bill of exchange puts the plaintiffs in his ſituation, 
are not aſſiſted by it ; or, conſidering them, on the other F; 
hand, ſtanding in their own fituation, unconnected with * | | 


they then appear as partners in a matter prohibited by the laws 
the country; and cannot therefore have recourſe to thoſe laws to 


_enforce their contract. But A/bburft, Buller, and Grofe, Juſtices, 


were of a different opinion, and held, that the aceeptance of the 


bill by the defendant was an admiſſion that the plaintiff's teſtator 
acted with his conſent and privity, and that therefore the defend- 


ant was bound in honour and conſcience to. repay him. They 
agreed that, in caſe of an illegal tranſaction, it one perſon pay 
money for another without an expreſs authority, he cannot reco+ 
ver it back, For there is a wig difference between the caſes of 


artners engaged in a legal and illegal contract. In the former. 
if one et pay the whole of a partnerſhip debt, without any 


expreſs promiſe from the other, the law gives him a right to re 
cover it back again in an action for money paid to the uſe of that 
other partner; and it proceeds on this ground, that both are liable 


to pay. But in the caſe of illegal contracts, as they are not bound. 


to pay, one of them cannot acquire a right of action againſt the 
other by paying the whole without his conſent ; in ſuch caſes it is 
_- Neceſſary. to have the conſent and direction of the other. And 
they were of opinion, that the court was bound, in the caſe be · 
fore them, to conclude that the money was paid with the know - 
ledge, conſent, and authority of the defendant. . And they ſaid, 
that if P. paid the money with the conſent of the  defend- 


bent, he was entitled to recover it back again from him, —_ * 


* 


9 
- 
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% and another, Executors,. c. v. Hannay, Baronet, Mich. 30 G. 3. 
3 Term Rab. B. R. 418. . 6 ee e e eee 
N a, 1g, An action for goods ſold and delivered was brought by 
Ep 4 BEA Four partners, three of whom lived in England, and the other at 
| Bs — Guernſey; the defendant, who lived in Cornwall, ſent an order for 
bills of ex- ſome brandy to the partner in oy, which he directed to 
_ change _' .be; delivered to V., the captain of a ſmuggling veſſel. Some of 
| och ood it was delivered at Guernſey, and the reſt at ſea. It was all pt 
for goods joy thu partner in Guernſey into half ankers, and ready flung for 
3 * purpoſe of ſmuggling; but it was to be brought into England 
in 


" at the riſk of the defendant. The contract was made without the 


is participation of the partners reſiding in Eng- 
d. It was objected that the plaintiffs could not recover, be- 
were in- 


3 e were nonſaited, and which the court afterwards fully concurred 
_— theatof in, and held; that where a contract is made for ſmuggled 
* NIL a party carmot coine into a court of juſtice: to recover on it. A 


© _ that the defendants had applied to the plaintiF, who was a foreigner, living at Liſle, for a quantity of 
bo, and for the purpoſe of (muggling, it was packed by the plaintiff in a peculiar manner, for the more 


might maintain the action of ofſump/t, and thereby affirm it, _ __ 


— 


_ eaſy conveyance of it without difcovery. A verdict was taken for the plaintiff, ſubject to be ſet dfide 22 

-* as the court ſhovld determine; and it was afterwards held, that the plaintiff knowing the uſe intended that . 

12 

 Waymell v. Reed, Eat. 34 G. 3. 5 Term Rep. B. R. 399. 9 5 | Fu 

Vide ante, 20. A. being under an acceptance for B., who, before the time Sib 

letter I. for payment of it arrived, became in inſolvent circumſtances, and ſtanc 

.  vbliged to refuſe payment of ſeveral bills, went to the houſe of by B 

B. and bought goods to a confilerable amount, the day after him. 

/. _ which B became a bankrupt. Some time after the acceptance had 

| became due, A. paid the amount of it to the holder. The aſſignees brouy 

| J of B. brought an action for goods ſold and delivered a inf " I ' court 

FE and at the trial the jury found a verdid for the plaintiffs, ſubject this 1 

{ to the opinion of the court, expreſsly ſtating, that the goods in ſtruir 

.Þ queſtion were delivered by the bankrupt to the defendant with a to ex 

1 view to defraud the reſt of the creditors; and one of the queſ= ture 

tions for the opinion of the court was, whether the aſſignees fine t 

| 1 could ſupport this action for the price of the $? The court caſes, 

4 were clearly of 6pmion they might, and that they had their elec- Ec. v 

tion either to have brought an action of trover, by which they the deß 

3 would have diſaſfirmed the contract of ſale itſelf, or that they amount 
j 

2 

| 


BB 


bs 183 


* 


e 


in the latter action 4, might ſet off the amount of his accept - wo 
ance, Smith and others, Aſſignees, v. Hodſon, Hil. 31 G. 3. 4 Term "Ie 


an action to recover the money paid by him on that account. It 
was objected, that this was a voluntary payment; but Buller, J. 
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Rep. B. R. 211. ae e i 4 50 
21. The plaintiff, who was a ſheriff's officer, had arreſted the In the caſe 

defendant on a writ againſt him. The writ was endorſed for bail of Cordron 

for 306“. 115. (the ſum for which the bond w- given); and on wynrene,« | 


the defendant paying the plaintiff this money; and the coſts, he caſe Eyies 


diſcharged him. The ſheriff was afterwards called upon to re- . 


turn the writ, and the plaintiff in the original action infiſting on Jupp ar 


being paid his intereſt, the t plaintiff paid that money to another 
prevent an attachment againſt the ſheriff, and afterwards brought 2 > 


before whom the cauic was tried, overruled the objection; for | 
though bail above cannot be charged with more than the ſum thority to 


{worn to, yet it is not ſo with the ſheriff or the defendant, againſt *iſcharge 
whom the plaintiff may recover the whole of his debt. Cordron 


v. Lord Maſſarene, Trin. 32 G. 3. Peake's Caſes, 143- Buller, J. 


we ebe vero not fimilae. Is the letter; the defendant beiny a prifocier ir he caltody bf the inder 


(warden of the Fleet) on meſne' proceſs at the ſuit of H., a written authority came from H. to the 
plaintiff to diſcharge the defendant ; but M., the plaintiff's deputy, having doubts as to the authenticity 
of the diſcharge, applied to F. to know if it was his hand-writing, who confeſſed it to be ſo ; but 
countermanded the authority- The ſeſendant threatened M. with an ation if he detaified him; and 
M. thinking that H. could not revoke bis order, diſcharged the defendant. H. afterwards brought az 
action againſt the plaintiff for an eſcape, and recovered a verdict and 3001. damages, to recover which 
money that action was brought as for money paid, laid out, and expended to the uſe of the defendant, 
The cauſe was tried before Lord Kenyon, who was of opinion, that the plaintiff had been guilty of a 
breach of his duty in permitting the defendant to eſcape, and "therefore ought not to come as a plaintiff |, 
into a court of juſtice; and nonſuited him. Upon a motion for a new trial, a rule was refuſcd. 
Faſt. 3 G. 3. 's Caſes, 144+ (u.) : | | 


22. In afſumpſit for money had and received, the facts were, An aQion 
that B. being indebted to the defendant as a carrier in the ſum of yu he. 
441; for the carriage of goods for B. in the way of his trade, the fingers of » 


defendant cauſed J. to be arreſted for that debt, who thereupon' baakrupe - 


paid the money, the defendant not then knowing that B. had pany 
committed any act of bankruptcy, or was in inſolvent circum- 8. 
ſtances. An act of bankruptcy had, however, been committed rupt tothe 


by B., and a commiſſion was thereupon afterwards iffued againſt 8 
him. It did not appear that he had carried on any trade after he bankruptey, 
had committed the ſaid act of bankruptcy. action was the act of 


brought by the alfignees of B. to recover back the 441. The vieh we >. 


' court were of opinion, that though the defendant in receiving cept 


this money did not act immorally, yet they muſt take care in con- on the 2d 
ſtruing the fat. 19 G. 2. c. 32., on which the queſtion aroſe, not day, but 


was un- 


to extend it beyond the words and = of it. The legilla- known to 


ture in that fat. have choſen to uſe particular words, and to con- the defend- 


fine the remedy to particular caſes. That fat. only extends to two — | 


caſes, of Which this is neither. Bradley and another, Aſſignees, months + 
Ec. v. Clark, Eaft. 33 G. 3. 5 Term. Rep. B. R. 197. —.— 
the defendant fold as ente to , who, in order to pay for its had drawn a bill of exchange to. that 
amount on the bankrupt in favour of the defendant, payable the 7th of February in the ſame year, 
which, when it became due, the defendant applied for, but was told that it was not convenient at that 
time do pay it, but if ke would permit it to remain in the bankrupt's hands, ſhe would allow him 
N | | I © intereſt 
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| Intereſt on it ; to his he aſented ; and on the 22d of May applied for payment, which he received without 
Anowing of the bankruptcy, The court were clearly of opinion, that this was not ſuch a payment in the 


© ordinary courſe of buſineſs as came within the proviſions of the ttt. 19 G. 2. c. 32. , for they conſider. 


ed the tranſaction as a loan of money at intereſt which became a debt. Vernon and others, Aſignces, 
c. 'v Hall, Mich. 25 G. 3. 4 Tem Rep. B. R. 648; 8 Ds? 


Jo, p- th 23. In an action for money lent, the defence was, that it was 
& will lie to. lent for the purpoſe of gaming; but Lord Kenyon was clearly of 
Fecover mo- — | 4 

won at opinion that it Was recoverable, for that the „ß. 9 Ann. c. 14. only 


| N. if the axvided ſecurities for money lent to play with, and did not ex- 
Play be fa, tend to caſes of mere loans without a 


Mun dend t | 22 taken.  Witten- 
30d. Ia this hall v. Wood, aft. 33 G. 3. Efpinaſſes Caſes, 18. ES 
- it appeared ia evidence that the ſurns won and lott at the fitting never amouated to 101. Bulling 
. Froſt, Mich: 35 C. 3+ Eipinaſle's Caſes, 235» > - - Lk Mee PLOTS RIP 
24. In an action for uſe and occupation, it appeared in evi- 
dence, that the plaintiff had agreed to ſell the premiſes to the 
defendant, ſtating that he had a term of 13 years to run, upon 
Which contract x defendant entered into poſſeſſion, but after- 
Wards refuſed to complete his purchaſe, having diſcovered that 
the plaintiff's term was for three years only. It was proved alſo, 
that the defendant had been put to inconvenience, having placed 
timber upon the premiſes, which it was intended ſhould remain 
there ſome years. Lord Kenyon directed a nonſuit, obſerving, 
EY that to maintain an action for uſe and occupation, it muſt appear 
that the occupation has been beneficial to the defendant; here 
the contrary appeared. Hearne and another v. Tomlin, Mich. 34 G. 3. 
1 Peake's Caſes, 192. | | n | 
235. The plaintiff having obtained an order for coſts in the 
courſe of a ſuit againſt the defendants in the Mayor's Court of 
Londen, brought a ſpecial action of aſſumpſit.in the Court of Com- 
mon Pleas for the recovery of them. It appeared that the de- 
fendant was reſident out of the juriſdiction of the Mayor's Court, 
on which account the plaintiff could not proceed by attachment 
out of that court, and therefore the only method of recovering 
theſe coſts was by ſuch an action. as he then brought. But the 
Court of C. P. held, that upon general principles of law, no action 
could lie for ſuch coſts. In actions brought in ſuperior courts, 
© © the colts become a duty only by being united with the debt in the 
Judgment; there is that ſort of credit given to the judgments of 
2 a court of competent juriſdiction, that they create debts and du- 
} ties upon which actions of debt are founded, General policy 
And convenience require, that faith ſhould be given to thoſe judg- 
ments, and that duties ſhould ariſe ; but as to the conduct, and 
all the ſteps belonging to the conduct of the interlocutory pro- 
- ,  ceedings, they are fit to be hegulated by the authgrity of the court 
 - -_ where they ariſe, but by no means fit to be the foundation of ge- 
nmeral duties creating moral obligations, - It is the power of the 
court that enforces. theſe kind of orders, and the power of the 
court will always be regulated by the diſcretion of the court in 
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+ © * " cauſes which come before them, If a ſuperior court were to 


- | ..  - take into conſideration a cauſe with which they had nothing to 
do, and to give judgment, whether the inferior court had done 
De | h right 


A Wench 3.44 


, = : 
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* 


any ſuch court to 
bo Lafbley, Mich, 34 G. 3. 2 H. Blackft. 246. 


26. The plaintiff declared that the defendants were indebted 
for the uſe and occupation of certain premiſes before that time 


uſed, occupied, poſſeſſed, and enjoyed, as well by T. L., whoſe 


term and eſtate therein the defendants afterwards. had, as: by 
the defendants at their ſpeciai inſtance and requeſt, for a long 


time, from and under and as. tenants thereof reſpectively to the 
plaintiff. The faQts were, that after T. L. had occupied the pre» 
miſes, he beq@me a bankrupt, and the defendants, who were his 
aſſignees, entered into poſſeſſion of them, and continued to occupy 


for the remainder of the year. The queſtion; was, whether 


—— 


- 


defendants. were liable in this action to pay the ortion of the 
rent for that part of the year during which 7. L. occupied the 
remiſes ? Eyre, C. J. in delivering the opinion of the court, ob- 
erved, that the words © at the ſpecial inſtance and requeſt of the 


defendants,” though often mere words of form, were in this 


caſe words of ſubſtance and operative, connecting the occupation 


of the defendants, for which they were bound to make a ſatisfaction 


with the occupation of T. L. a ſtranger, for whoſe occupation, 


Prim facie, at leaſt, the defendants were not bound to make a ſa- 
tisfackion. In point of fact, it was not at the. requeſſ of the de- 
fendants that T. L. was permitted to occupy. The court were of 
opinion, upon conſideration of the nature of the action for- uſe 


and occupation, and of the ſcope and purview of the ſtatute ' 


11G. 2. that the circumſtances under which the defendants ſuc- 


ceeded to the occupation of the premiſes would not prove or dif- 


penſe with the proof that T. L. 's occupation was at the requeſt 


of the defendants. A plaintiff cannot recover in an action for 
ufe and occupation without proof of the uſe and occupation alleged. 
The plaintiff was in conſequence nonſuited. Naiſb v. Tatloct aud 
others, Aſſignees, e. Trin. 34 G. 3. 2 H. Black}. 319. REA 


27. Aſumpſet will ke by the perſon who was to have become 


the purchaſer of an annuity againſt the grantor, to recover the 
expences of the conveyances which the former had prepared, and 


* 


3 of the ,annuity, the grantor having miſrepreſented in 


* 7 
, 


| | „ 
Ugzbt in making an interlocutory order, it would be impoſſible for 
on with its ordinary buſineſs. | Emerſon, one, | 


bat of 5 
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likewiſe the intereſt of money which he had procured for the 


$ abſtract the incumbrances upon the eſtate which was to have - 


deen charged with the annuity. Richards v. Barton, Hil. 35 G. 3. 
on, ss. A 


* 
ff 


- deration. Conſideration executed. At what Time 


the Promiſe myſt be made to make it good. 
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1. 4 8$8SUMPS$IT upon ſeveral promiſes, and after judgment by 3. ©. | 
* A default, and entire damages, error was —— and it 2 Ka. 175. 
was objected, that the 4th, count being for work and labour = 


of 


- 


** 


| (Q) Conſideration, © What hall be a good Confi- — 


- 


OY er- by the pint fr the cen in confer where? be 
5 v. 


ed to pay, which was a paſt conſideration, and not laid 
a5 e l to be done at the requeſt of the defendant, it eould by no means 
firange and — — nn, aan. * and the judgment way reverſed ; but it ſeems 


erode been good after verdiQt. "Hayes v. Warren, oft 
en g. A. 2. Str. 933. 


i 2 fi 


the defendant, of 'the ſoundneſs of a mare which 


2 t of him, and there being a verdict for 


the plaintiff, a motion was made to ſet it aſide, and enter a 
nonſuit; but upon cauſe being ſhewn againſt it, the court were 
3 decidedly of opinion, that afſumpfit was'a proper form of action, 

although there was an-expreſs warranty, and although the pro- 

miſe laid in the declaration was of paſt. Stuart v. 

OE Re OP er 6 


— @® Upon an Aſuwpſit. 10 Chat Caſes Aion ti 


ia. 
. e Sit i a collateral Promiſ. 
3 Hai e e for J. 135. no nba beer 
5 B. 14 15 refuſing to he yes 2's, _—_— further amount, 
A., to induce B. to give him further credit, gave B. the followin 
undertaking 3 in writing, ſigned by him, viz. * In . 
the ſum of 1 J. 105. 7d. received of Mr. 7 B., I here 
myſelf anſwerable for the 1 
we, order J. B., for goo. 13 132% payable in five months, and 
ue Joe 4 was determined, that from the occa- 
tion of 2 this undertaking, and the terms in which it was 
conceived, intended it to be a collateral engagement 
only, in caſe H. Would not pay his note at the time it became due, 
Add therefore it reſted in that contingency whether this engage 
ment would ever become a debt or not. 1 they e Trin. 


16 G. 3- OP 1555 


5 


— © While wall! 2 ky Aſſumplit for Default of 
-  "Certainty. (And Pleadings.) 


V Titus Tin declaration was for fine for admiſſion to copybolds, and 


S ſtated a cuſtom, for every cuſtomary tenant to pay a reaſon- 
4267-8, - able fine upon his admiſſion, to be aſſeſſed by the lord, c., that 
Nerd the tenement was of a large annual values vis, of the antüal 
value of 23 J. 8 c. 9 d., that the lord had aſſeſſed 46 J. 17.5. 6 d. 

as a fine for the defendant's admiſſion, and that the ſum was a 

1 reaſonable fine. On the evidence, it appeared that the fine ſhould 
hape been only 464. 47. 3d, that being the full amount of two 

_ -* years value and the queſtion was, whether the plaintiff could 

_ recover a ſmaller ſum than the fine aſſeſſed? The court were of 
NY that the plaintiff could not have a verdict for the I 
wy um, 


- 


was brought by the plaintiff upon an expreſs war- | 
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' Actions. „ 
E ² RR Km :6-ie As 
For the gilt and foundation of every action muſt be proved as laid 
in the — The plaintiff, indeed, averred that the eſtate 
was of a large mr value, er, e e 
of what the year Tg eo is, and the averment in this caſe is 

It would have been enough if the plaintiff 

* r ee eee 175. Gd. a8 a fine, 

— that ſuch ſum was reaſonable, and it would then have deen 

matter of evidence, a8 it was upon the and, as it then was, 

vhether the ſum ed exceeded two years value or not, becauſe 
that was the eſtabliſned criterion, whether it were reaſonable or 
not. The giſt and foundation of every action muſt be proved as 
ind fa ths een Here the caſe ſtands as if no aflefliment 
had ever been made, and conſequently the plaintiff's right to de- 
mand a: fine 20 Alle v. Grant, Bofl, 22 G. 3. 
Dag 736m 0 
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(T) What will be a good Conſideration to maintain — 
an Action (againſt Law), and what ſhall be * 
to be againſt Law. | 


1. PHE plains declared, AE Lieb ed oe | 5 
time of the making the promiſe, was ſurveyor of the baggage 
. . of: Lend 1 | 
_ diſpoſing of his ſaid place; and being fo defirous to ſell and di- 
poſe of the ſame, in —— that the plaintiff, at the defend - 1 
. © ant's requeſt, would uſe his endeavours to procure a proper per- | 
| fon to purchaſe the ſaid place, he undertook and-promiſed to pay 
the plaintiff 2 J. for every 1007. that ſuch perſon ſhould give for 
the purchaſe of the faid place; and then averred; that he uſed his 
endeavours to, and did procure, &. A caſe was reſerved; for the 
opinion of the court, who determined, that it was malum prohibi= --: 
tum, and within the ſtat. 5 & 6 Ed. G. c. 16. 5 2. againſt buying 
and ſelling offices. And Clive, J. thought the ſelling of offices 
; was malum in ſe at common law, and that if this ſtatute had ne- 
of ver been made, the procuring a perſon to buy the office df the de- 
| | fendane was not good! conbderation in lw 10 raiſe un e 
which was not denied by the other judges. Judgment was 


* 
* 
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*Y given, for the defendant. Stackpole v. Earle Eſq, Hil 1 G. 3. 
| 2 Will. 133+ 8 
tl _ In an aQtion of affimpſir for money. had and reckived, d- | 
* rected out of the court of Chancery, . the caſe upon the evidence 
- 7 appeared to be, that application had been made by the plaintiff's | 

p friends to the Lords of the Treaſury, to-procure for the defendant 
14 the office of cuſtomer of the port of Carliſle. A day or two be- 
| | fore the defendant's appointment to the oſſice, which was by pa- 
4 tent, he ſigned a declaration that his name was made uſe of iu 
of _ _ truſt . 7750 (the plaintiff) on the application made to the 
ner Fraue bot th oft or place ately held by 4. de 


MY 


- *. 
2 | 


8 | | | eenſed, in the county of G. and he thereby proniiſed, ir caſe 
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any appointment had been made, or was made thereof, that he 


would, upon requeſt, appoint ſuch e or deputies as he ſhould 


-nominate, and alſo empower the ſaid J. G. to receive the ſalary, 

Kipend, wages, and fees. of the ſaid office to his own uſe. The 

. defendant accordingly conſtituted ſeveral deputics in the nomina- 

tion of the plaintiff, but having received the profits, id not ac- 
count fox them to him. After argument, che court were of opi 

nion, that the tranſaction which was the foundation of the action 

ns illegal, and the agreement void. Whether a truſt could be 


._ + © ercated in ſuch an oſſice, was for the conſideration: of the court 


ob 


IL 


of equity ; but the queſtion in a court of law was, whether the 


Ss 2 ſpringing out of ſuch a tranſaction could ſupport an 


The conſideration being, that the defendant was 


Een application of the plaintiff in truſt for him, is, in 
in terms, this propoſition, that the public ate abuſed, and the 


N Ling deceived in the application; there would therefore be no 
duliſficulty in concluding, if there was nothing more in the caſe, 
that the common law would not ſupport an afſump/ht on ſuch 
an agreement. But beſides this, it is or yoid by-poſitive law 

_ © reſpecting the office. The appointment of any cuſtomer by any 
means contrary to the ſtat. 12 Ric. 2. c. 2. is a miſdemeſnour; 


and that ſtatute, though very ancient, is not obſolete, and is the 5 £ 
_ -Natute upon which they are ſworn in the Exchequer.” And the 


Kat. 5 & 6 Ed. 6. c. 16. makes vaid all promiſes, bonds, and 


_ - _aflyrances, as well on the part of the bargainer as the bargainee. 


The promiſe, which is the ground of the action, was, that the 
plaintiff ſhould have all the profits. © By the words of the ſtatute, 
any t, however ſmall, would have affected the tranſaction. 
But here there was a bargain for the whole; the confideration for 

the premium was therefore bad, and judgment was given for the 

5 . e an wem 3 Mich. 27 G. 3. 1 H. Blaciiſf. 327. 
3ꝙ. In an action of afſumpfit upon a ſpecial agreement, a ſpecial 
verdict ſtated, in ſubſtance, rg the plaintiff was for 30 years 
maſter-jeiner of the dock-yard at Chatham, and the defendant 
foreman of the joiners. That the defendant, having a proſpect 
of ſueceeding to the office of maſter-joiner, (which does not go 


An regular ſucceſſion, but is in the appointment of the commiſ- 


ſioners of the navy,) applied to the plaintiff to procure himſelf to 
de ſuperannuated, which he did, on the following written agree- 
ment being. entered. into. by the defendant ; ** Agreed on, &c. 
between J. P., &c:, and J. T., &c., in cafe I ſhould ſucceed Mr. 
F. to be maſter-joiner of the ſaid dock-yard, at the commence- 
ment of Mr. P.'s ſuperannuation, then 1 do agree to al him 
bais extra pay from the yard-books, exclaſivg of his ſuperannuation- 
money, during his natural life,” &c.' Some time afterwards the 
defendant was appointed to the office, and having refuſed to ac- 


count for ſome. of the extra pay to the plaintiff, the adtion was 


brought. The court were of opinion, that the agreement did not 
afford a juſt cauſe of action. Every action on promiſes muſt reſt 


e and. ase confideration, which it 1s for the plaintif 
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did at the requeſt of the defendant, on the 


fendant; the 2 did nothing for the 1 


ceeived, the penſion Miſapplied, and the ſervice 2 It was 
. rocured the a the de- 
ce, 


(V) Upon an att Conſtderain. What is Vine got 


court, in conſideration that T. would not —.— to trial, but becoming 
Would withdraw his record, undertook aud promiſed. to pay F. fav, 
504., and the coſts in that ſuit to be taxed till the time on wk 
drawing the record. T., relying on this promiſe, did withdraw 5. of all 
his record, and no further proceedings were had in that cauſe. 1 89% 
T. died, and R. his executor, brought an action againſt N. upon mice, in 
this ſpecial promiſe. The defendant, pleaded the — of trutt, to be 


whether this promiſe, which by the demurrer, the, laintiff has 


the court held, that this was" not a promiſe to. pay the debt of aligther ; the g60ds were debtor, and the — 
8 ation ; the defendant had an intereſt, and the plaintiff gave up his right to diſtrain. Williams v. , 


el their ſulliciency 7 ; 


to hike out; de; bere the plant pre eb indem 
whips now. —— Thie he 
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a certain allowance. Now the repreſentation was either 
falſe; if true, „ eee "fl 
he 


was for his own eaſz and advantage. If falſe, the public is de- 


thence no raluable 8 can. ariſe. The, queſtion, "vw | 


lake. The law encourages no man to be unfaithful Wy, 
promiſe ; but legal obligations are, from their nature, more cir- - 
u than moral duries.. Parſons v. Wee, Hu. 3⁰ 659. 


7 


6. The ind d tete, bis e 
* battery againſt J.; the ca eng Ne. 
enterell and juſt coming on to be tried then, preſent in 


TY 


9 x 
S* 
de 


frauds; to which plea the plaintiff demurred. The. queſtion was, 


100 
f 


confeſſed not to have been in writing, was within 2 
frauds, that is to ſay whether it was a promiſe for the debt, de 
ault, or miſcarriage of another perſon, which the court was 
ly of ee e not, 25 chat it was an A —— 
ſufficient to found lien 
upon him, and 
24 25 G. 2. 1 | 
his rent; whereupon: L., a onde a ej mel promiſed 


upon which promiſe #. brought an action A queſtion was made, whether this | 
miſe, not being in writing, was within the ftatute of frauds, as being to pay the debt 'of 


8 


defendant was In the natuce of a bailiff for the landlord ; it was new contract upon a good confider- _ 


Eaſt, Þ G. 3. 2 Will. 408. Burr. 1886. . If the goods bad not fold for fo much as the plaintifr 2 
rent, 0 — Eee ee or OTIS We 


2. The 


Vol. I. 


| s bailiff, and arreſted R. 
8.5 the defendant was procured by R. to become 
im, for which be was to give him fifteen-guineas, out 
ichz-by way-of bribe To accept bim 38 bail, the defendant | 
4 «Hy a laintiff ſix gu 

not aid, thi intiff b 

{ orth the matter in his d 
on an. indebitatus dumpf; and on non 
found a verdict for de but 
X. B., the court were all of opinion, tha donf 
ation was illegal, and reverſed che judgment with much indigna- 
e Hil. 23 G3; Bluckft. 204. oo 
8. c. 3. In aw action of affuny/it agai an executor, the plaintiff 
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Bick. conated that the beſtator, in conſideratiom that the plaintiff would 
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e wanting t6 complete her, a fire happened in an adjacent building, 


3 


ö ; ws a 6 Wilmot, J. Burr. 167 1. 4 
„ 56. B. the defendant 
dme plaintiff in error, 


355 HhHikbome his fervant; for ſo long a time as it ſhould pleaſe both 


guy or annuity; It appeared in evidence, that the agreement 
15 farol * Tt ns objected, that it ought-to have been in 
| writing, beca fe it was not to be performed within a year,- But 


TG it was held, that the ſtatute of frauds. means an agreement not to [7 


be performed within the ſpace'of a year, and expreſely and'f} 
3 belly ſo agreed- A en nas within it, nor any caſe 


at depends. upon . contingency. , It does- not extend to caſes 
he ic thing o may be performed withir ear: and the 


e perform a ;_ and the 
A2 cannotbe A farther than the words of it. The plain- 
„ had judgment.” Fenton v., Emblers, Executor, Hil. 2 G. 3. 
A Burr. 11 * 1 Ene 11 1 | Me 


* 


. 4 
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watetiale progided in repairitig the defendant's hip ; che cafe 


HEE 
: OS . 
een, 1 chat due ſhip being damaged; was obliged to Put back in 


<2 rtler to be repaired in dock, and was to have gone out of dock 

001 Teri thy 3 but che day before, when only little work was 
Which ommünfented ts the dock and the ſhip was burned. Tt was 
e — own dock, and the owner of the ſhip had agreed 
to pay him 56 for the uſe of it. Notwithſtanding, it was argued 
for the defendait, that the plaintiff was obliged to deliver the ſhip 


| +19 ſafe; having undertaken to it, aud that the defenddot had“ 
wms benefit Rom the plaittif's labour or materials, tidither was be 

pft t undertaking . yet the plaintiff had 
MN. . 


Judgment. Menetone v. wer, Mich. 5 G. 3. Burr. 1592. 


„ an act is done at the requeſt of the perſon promiſing, 


it will be. ſufßezent foundation to graft * promiſe upon er 


in error, brought amt action againſt Il. 
ating in his declaration, tbat F. A. vn. 


"indebted to him in 34% forgoods, S. 5 but the exa@ amount of 


dame debt ar the time of dhe contract between. the/plaintiffand. de. 
7 -fendant, on which that scho was brought, was unlkfiown'to | 


| parties, promiſed to pay her wages, and alle by his laſt will and 
york teſtament, to gi end bequenth her a legacy, or annuity of. 46 l. 
der am. that che teſtator did not leave her ſuch le- 


A (hipwright brought an action for work and labour done, 


. 
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muass at Ghent, the plaittiff had a verdict, and judgment upon one of the counts in his declaration, 
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whether. it was more: or- leſs, for its whole amount, ſave 10 l. 
which, M. was to have for king upon him the debt, and that PB. 
was bo receive goods from M. for the purchaſe of ſaid debt; for 
the nan-delivery of which goods the action had been 
On demurrer, B. had judgment; but the defendant brought er- 
ror; and for him ag' plaintiff in error, it was infiſted, that this was 
fuch a hee i ach, as' was not thus aſſignable. ' But the court of 


. - 
3." 


error were clear for the defendant in error, that the conſideration |, "I 


| — one, and that the action well lay.  Afoulſdale've © 's Nenn 
. 126. o or SOIT 


. Indebitatus afſum) was brought by the plain, in which ke 4 jnignas 


declared that the defendant was indebted to him as adthiniftrator in a fen 
in che ſum of 747 L. ſterling, for 6904 rupees 10 annas, and 9 22 
pice of current money of Benga/ in the Ea Indier, by. 2 certain ed as primd 
jadgment of the Honourable Mayor's Court at Calcutta, adjudged 3 
to de paid by the defendint to the plaintiff as adminiſtrator, which. acht, and ir 
judgment is in full force, and unſatisfied. Upon demurrer, amongſt lies op 


other points, which was made for the defendant, it was inſiſted, . ffn. 


that the grounds of the judgment abroad, and the cauſe of action om” 1 


| b 
there, ought to have been ſhe vn; but the court thought the de- jutic ” 
claration ſuſficient, for the,, were not to ſuppoſe the debt to be b or. 
unlawful z and aid, that toe judgment in a foreign court was 2 it was ire» 


ſiuſſieient conũderation to ſupport an implied promiſe, Crawford gol, or. 
bin, Hil: 13 G. 3. Doug. 4. in note (1); the ſame dockrine —_ | 


is recognized in Walker v. Witter, Doug. 1. 7 Finlay. 
: \ 8 +*- , BO ei 
in Doog - g in note. In jndebiterus oſſumpfit on a judgment brought in a court, called the Court of Ord- 


which only Rated the defendant to be indebted to the plaintiff in, &c., upon and by virtue af ajudg- 


 Judgwent was affirmed ofcourſe. Plaiſtowe 1 Van Unamos Dovgy $+ ü, | ++ >] 
8. In ebe plaintii declared, that whereas one J. C. by Ia the 

4 his laſt 9 did give, f „. Turner 

defendant his executor ; that the defendant took upon himſelf the c in 

"execution of the will, and averred that divers goods and chattels Cowp.288., 

came to the defendant's hands as executor more than ſuficient to knen, 


{atisfy debts and leacies, by reaſon whereof the defendant became an memo? 


liable, and being ſo liable, in. conſideration thereof, aſſumpfit. © that be 
| Upon a general * i was objected, that an 4 the 2 enough 


cafe did not lie; for a legacy.ifſuing out of a perſonalty and 8 


averment is inſufficient, it ſtatin that there were more than e ſopport 


ies were cognizable only in the ſpintonl. couns and that the dient ground 
g ony an 
enough to ſatisfy debts and legacies, and not noticing funeral ex- 3 


Sc. to the plaintiff's wife 60/. and made of Camden 


wen boch, and that B. had fold, and A. bought che fuld debe. 


8 
* 


pences. But the objections were over ruled; for as the declara- ien 2 


don ſtated that aſſets had been received by the defendant more than ken ao 


ſufficient to pay debts and legacies, it muſt undoubtedly be taken deferdant ia 


| * there was ſufficient, to diſcharge funeral expences,- becauſe der own | 
axe. payable firſt ; and the declaration ſtates the, undertaking. he ccctun. 

be in con6deration Ae z.there is no * tion ſtared 

| 8 2 8 | 


= * 
L be. } | Ly 
4 


a 
: 


F his laſt 4 vary legacy, an action at law will I 5 
e. 1. "The defendant by his demurrer amis be had fulfcient to 


. "legacy'to 2 E eee ee eee ; 


Ati & Un. v. Hill, Eaft. 15 G. 3: Coup. 28. 
. and Had affets ſufficient to pay all debts and legacle: 


ogy Few act oropmings ra het Barton and ip aryen dyes arr. 2 uind one qu 
wat, whether there was a ſufficient conſideration for "the it were merely a 


nas „ aod void. And per Buller, th he ale 3, Cat pee ene, e: 


moral obligation, er Is Hebie in conſcience equity to that is a ſufficient confideration. But 
much garrower role will. f this ation.” Here is 'n loſs to the pliingiff, and x benefit to the 
defendant,-arifing from that which is the conſideration of the promiſe. . The leaks to the 


the eſfecti which vn dane to ike para, The henolt the but the defendant has 
detained ents ek hands een. be n that the received 
Sole effets, and has them Kill. e Rr 


- 


— —„—-— is « truſtee doh horny and is guilty of a breach of toaſt i 
x an 


Hawks & Ux. v. Saunders, 
5 ene to ſupport an aſumpſit there muſt be 


. either an immediate benefit to the party promiſing, — ener #10 the promiſe was 


made, goes upon &-very narrow ground indeed, and is not only rank of. epaſbteratins Folddent to 
raiſe an aſſumpfr. Where g Wan is under u legal ot equitable obligation to pay, the law implies a pro- 


* miſe, though ave 4s e 2Rually made; 7 ue, 1 a legal of equitable doty is s ſufficient confidera- 


: | tian for an actual promiſe. Where a man. is under a moral obligation which no court of law or equity 


cun-enforce, and promiſes, the'hooeſty and rectitude of the thing is a ;confideration. 9 9 . 


A | mie to pay a juſt debt, the recovery of which is barred by the ſtarute of Limitations ; or if a map, 


be comes of age, premiſe to pay a merit >rious debt contraſted during his minority, but | 
2 in affluent circumſtances after his certificate, promiſe ta pay the whole of his 
wan prowiſe ro perform dercn or « truſt val for wane of writing by by: e e 0 
— — "In ſock) a4 many other ee though den 4 cowpull remedy w —— 
was none before, either in law or equity, yet as the promiſe is only to do what honeſt mai a 


B do, the of conſcience, upon 3n upright mind us a ſufficient congderation. — — 


recei ved is under every kind of obiigatioo to pay z he receives the money by virtue of 
allo which be Frere is cxzcute daly ell ; 
FFF le- 


— 4 4— 
from him dy proceſs of taw. In fuch a — — 


85 9. To declaration en 2 ae ee 
11775, the defendaht plead e on the 1gch Fanuory 1775, he 
- - became a bankrupt, and rind the debt for which the ſaid note was 
e : Siren way due to tlie plaintiff before ſuch time as he (the defend- 
Ant) became a bankrupt, and that the note way given to the plain- 

- HYiff-for ſecuting the debt fo due. The caſe was, that the defen 
Ant was indebteg before his bankruptcy to the plaintiff in 126 


Kr. pl, A rent and 1 dp 88 had "accepted, two 
7 ch. w 


for 631. t. ea the plaintiff had n | 
2 5 that honey herd Aker tcy, the defendant preſſed the pl 852 
tiff to tale up the two ii 15 2 cancel them, and propoſed to Fo 


3 A 


VP = Dim a ſecurity for the payment of 6. part of the debt, in 


** commiſſion, and 


factiom thereof. © It Was clear that the plaintiff could not hay 
"= the note bn teen the action was brought under the 
fore he could have nothing to do with the 


- '-{ © "rertificate.” The general queſtion therefore was, whether 4 bank- 


. ee ey ſued out, may not in con- 
Woe) — — and f which the 
ereditor 


. 


5 creditor agrees to accept no dividend or benefir — 


e for if the bankrupt has conformed to al the low wire of 
8 | K 3 


| thing. The taking money for ſigning certificates, is either an onthe bankrupt or bis famjly,. 


miſſion, make ſuch creditor a fatisfaction in part or for the whole 
of his debt by a new undertaking and agreement. And-as to that, 
all the debts of a bankrupt are due in conſcience, though all le- 
gal remedy, be gone, and ſeveral caſes had determined that the re- 
vival of an old debt was a ſufficient conſideration z thereſore the 
merits of the caſe were not ſufficient to bar the plaintiff's demand. 
And Aden, J. after ſa 42 that a bankrupt might make himſelf. 
liable by a new promiſe, obſerved, if he could not, the proviſioan 
in the Ratute 5 C. 2. c. 30. $11, by which every ſecurity forthe 
payment of any debt **. before the par ty became a bankrupt, as 

a conſideration to a creditor to ſign his certificate, is made void, 
2 be totally nugatory. Trueman v. Fenton, Hil. 185 - oh 


\ a defendaut being conſiderably indebted to the plaimif, te an aftion , 
4 feveral other creditors, und being inſolvent, aſſigned over all . a 
a forenal' truſt to pay 11. in the pound, and all the. creditors 3 ; 
conſented and figned a deed for that purpoſe, except the plaintiff, IX "_ 


who refuſed to ſign unlefs the: defendant would give him à note 4 ; 
for. the remaining 97. in the pound, which he accordingly 1 he 6 
the plaintiff then figned the deed, and the defendant m ab. Care | 


ſequent promiſe to pay the note. 11 peared alſo that the 2 f 1 

4222 — — — Gened the deed unleſs the plaintiff 11 uad of | 

did foxlikewiſe. The plaintiff ſued the defendant to rocover-the greg: 
Which the note was given z but a verdict was giver for . \ 

efendant, which was afterwards "confirmed by the court, who his . 

held the note itſelf abſolutely void; for the temptation to give it was craft. 

a fraud on the reſt of the creditors, and it was obtained in a man- yon 9 =o 

ner that was equivalent to actual compulſion; in which caſe there att bim, 


could not have been a doubt but that it would be void; 888 — 2 


to 
33 e eee eee eee | 
a tradeſman in town, and who was an intimate friend of the defendant, who lived in Cheshire, he got WM. 


41712 
the certificate wag 
he plaintiff afterwards brought ber 


TD ans, Falted” | 


aftuall 


if 
| 
; 
177 
ail 


9 his other creditors. It was a thing wrong in itfelt before rag 
MR ot 


* 4 
F 


- 
- 


e to | 
” Williams, 620. at only affeſted the 
» e-editors in number and value to fign 
© * phaſed, the 


. 
| | — hot bs 
op is per + Per there are bende which are calculored for the rotece 
Galt ago | „ extortion, deceit, de.; if ſuch laws ace violated, and the 
| ' condition ar fituation, 


made 
of a perfor op money has been extorted, and advantage taken of and 
concern fer her brother. Thie does not depend om general reaſoning only; but here are analogous caſes, 
as that of . Str. 91 5 there the plaiatiff having pan d me goods with the de- 
- fendant ſor 20/., p unleſs the plaintiff would pay bim 16 /. ; the plaintiff 
hai tendered 4 /. legal intereſt amounred to; but finding that he could not 


for the ſurplus be- 
his uſe, and recovered. It is abſurd to ſay, that any one 
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ede of Boſanguit v. Daſhwood (Ca. temp. Talbot, 
rofukd what bout ce ahove principal and legal 


's diretion, found a verdi 

1766. ' Douglas, 696. 
before occupied, 

Gould remain there, and 


| 


= 


price of 501:, and took wbill of fale ot chem'to „* 


„ who accordingly treated with the plaintiff, and ag. 


tion. It appeared, ct there was a private agreement. 
| a further ſum of 
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fant child in England. During 
; plaintiff, after her death, diſcharged ſeveral 
contracted by hex for neceſſaries ſer berſelf 
of her funeral, which was 


- 


de inſtanee af 
ſhould wedeem the good, and pay the 


— ——— h action for the-mor 
tax for the owner, he might maintain an for the money 
againſt the owner. And Lond ow „C. J. aid, that the 
father ſeemed to be the proper to interſere in giving di- 
.  geQtion. for his dau ters funeral in the abſence of her h | 
But as to the debts; eee eee incl 

the , plaintiff. could: not recover. | | 
Haatb, J. directed the jury to confine their attention to 
ral expences, but allowed the other point to be reſerved 
further conſideration of the court, which 

aſterwards brought on. Jenkins u. Turber, Ai 


4 ion of afumpſit, the declaration, aſter Mating the id art, 
plaintiſfs to eg of two partners who were bankzwpts, .d 
und that C., one of the partners, bein about to be examined b FS 

dhe commilſioners, in order to make a A NE e 
ſums of money which he had received on the partnerſhip 5 
and in what manner he had diſpoſed of the fame, proceeded. to | 
ſtate, that in conſideration that the plaintiffs, at the ſpecial inſtance 
and requeſt of the defendant (whowas a friend of 2 
would forbear to proced to have the examination of 


V3 


the ſaid: 
taken by and before the. commiſſioners concerning the ſaid ums 
Fhich had been received hy the ard C. on the partnerſhip account. 
and which had not been duly accounted ſor by him to the part- 'Y 
nerſhip, and in what. manner he had Aiſpoſed of the fame; and * 
that the commiſſioners would accord! be, 2 


zaking ſuch examination, he DT 
Witt \ - #. . + , 


— the plaintils,/ as afſignees, nee 
— —— money which. C. had received on the partnerſhip account, 
| S and which bad not been accounted. for by him-to the partnerſhip. 
ep n had, at 
"SH 0 miſe; received 1000 J. on ner 
| 06516; tur y Ha? argon wry roger Vin de- | 
to pay. The plaintiffs ob- 0 5 
. for 8521. whereupon a motion was aſterwards 
C. B. to arreſt the judgment, which · was refuſed · The 
n alleging that the 
 confidegation'of the promiſe ws illegal. and void in law : and of 
— thatigpmion was the whole hit. Every perſon wh, in conſider- 
_ advantage either to himſelf or to another, promiſes 
et have the: power of - conferring that benefit up to 
e th bene profeſs to H. ige 
in fact but in law. No the iſe mad aſſignees in 
tis caſe, wich was the confideration of the endant's promiſe, 
Vas not in their power to ; becuuſe the commiſſioners had i 
to- examine the ban and no colluſion of | 
could deprive the creditors o — of examina- | 
tibn which the commiſſioners would procure t But the 
| pra objection to- the confideration'of the promiſe is, that it 
DS r of hr poliey o r 
3 which would be ren ineſſectual, Han 
'--agr 
| — can and the —— Lord 
Kenyon, C. re 
- called: Bow og and they had conſented to the agreement, that 
might perhaps have altered the caſe, but they muſt have been 
IS convened by an advertiſement in the public papers for that parti- 
ceulatr purpoſe. Buller, J. doubted whether if the conſent of all 
_ 1 the-creditors had been ſtated; r 
in point of la: but Grgſe, J. fad, if ſuch conſent had 
N he was of opi that t — 4 | 
un of the , becauſe: the ber e 5 
| + - .  _ have a right to know how the bepkriipt h diſpoſed of his pro- 
l Ah: oe v. "Wallace amd others, — in Error, Hil. 
: e e. de «ah nee 202-45 MAS 
| 1 * 
be Sate ao he net the hr rope th | 
266 hogſheads of tobacco, at 4 2 
plaintiff deſired the defendant” to 
f from the propaſal, till four o'clock 
Ce — to which the defendant agreed and 
to ſell and delirer 


— 


nevettheleſs a right 
the 


err gs 


1 
B B TN 


time; there was therefore no conſideration for the promiſe. "Cook - 


was the defendants bill, and that though they did not chooſe to 
indorſe it, yet he added (as a reaſon of his own); that as their 
number was on the bill, it was equivalent to an indorſement, and 


however, on the failure of Gihn and Johnſon; the plaintiffs having 
applied to them for payment, who at firſt refuſed, but afterwards 


 afide and a new trial granted, on the ground that this was a nudum 
- was in favour of the verdicts; he obſerved; that if the holder of a 


know at the time that it was not a good bill ; if he knew the bill 


an innocent man and not involved in the mi uct of his 
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bacco which the defendaut refuſed. The plaintiff obtained a „ 
verdiQt, but the judgment s afterwards arreſted, for in order 
to ſuſtain a promiſe, there muſt be either a damage to the plain- 
tiff or an advantage to the defendant ; but here was neither, 
when the contract was firſt made; and as to the ſubſequent time, | 
the promiſe could only; be ſupported on the ground of a ne- 7 
contract made at four o'clock ; there could be no pretence '# 993 
for thaty it not being ſtated that the defendant did agree at te +. 
v. Ou, Egg. 30 G. 3. 3 Term Rep. B. R. 6 3. 

- rn = FAN an lene We. ai Ve, to the uſe aß, 
and had an dreceived by the defendants, the facts were, that a bill 
of exchange was drawn by Livefy and Co. on Gibſon and 


a = 1 « 
in favour of one N., which came by indorſement-to the deen. 
ants, who, being deſirous of getting it diſcounted, employed one | 
F. H. for that purpoſe, telling him to carry it to market, and get © "TY 
c caſh for it, but that they would not indorſe it. N H. applied to 


4 


his brother J. H. to get the bill diſcounted, informing him that it 


that he (F. H.) would indemnify him if he indorſed the bill. On 
an application by J. H. to the plaintiffs, and on his indorſing the 
bill, without . it dorſement he could not have” got he bill 
diſcounted, the plaintiffs diſcounted it, chiefly relying on the 
credit of Gibſen and Johnſon, for at that time they did not know 
that the defendants had any concern with the bill. - Afterwards, 


heard that the bill had paſſed thraugh the defendants - hands, © 


1 and on their not doing ſo, the action was 

aght to recover the amount of it. The plaintiff had a verdict, ; 
and on à new trial a-ſecond-'verdiQ; after which à rule was ob 3, 
tained to ſhew cauſe why the ſecond verdift ſhould not be'fet.  _—- 


On che argument" of this caſe Lord Xenyon, C. J. againſt 
the three juſtices, although he declared he entertained confiders . 
able doubts upon the ſubſect, yet ſaid," that the leaning of his mind  _ 


bill of exchange ſent it to market without indorſing his name 
n it, neither morality nor the laws of this country will compel 
to refund the money for which he had ſold it, if he did not 


to be bad, it would be like ſending out a counter into circulation to 

impoſe upon the world, inſtead of the current con. He ſaid, te 3 2 
ificulty he met with was, that it was not an action wherein 
F. H. called on the deſendants for an indemnity; if it were, it e 
be admitted that as he exceeded the authority of his principal, he 
could not recover againſt him. But in this caſe J. H..who was 


8 


brother F. H. had a claim upon the defendants.” It 3 
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1): 


| the plaintiffs might have 
brings it to the queſtion, whether F. H., who took the bill from 


F. H. knowing him to be the agent of the defendants, had not a 


right to call on the defendants who conſtituted F. H. their agen, 
although that agent exceeded his authority? His lordſhip thought he 
| had, and if fo, that was a good conſideration for the promiſe made 
| by the defendants. But A/ohurfh, Buller, and Gree, hee; were 
df a different opinion, and argued-that if F. H. been the 
neral agent of the defendants they would be chargeable with hi 
acts, but it appeared from the evidence, that he was conftituted 
their particular agent with a circumſcribed authority, and there- 


fore could not bind the principal by any act in which he exceeded 


their authority. F. H. would be liable to F. H. either as for 
money paid to his uſe, or on the expreſs promiſe to guarantee; but 
there it ſtopped; for as to the defendants he paid the money in his 


- own wrong, becauſe the authority which they gave was exceeded. 


Even indorſees whoſe names are on a bill can only be called upon 
after notice of non-payment, and without delay. In all caſes 
ariſing on bills of exchange, there ſhould be ſome limitation of 
time beyond which none of the parties ſhould be called on. When 
a perſon refuſes to indorſe a bill, it cannot be implied that he 
means to make himſelf liable on the bill, much leſs in a more ex- 


tenſive way than if he had indorſed it. F. H. did not pledge the 


names of the defendants in any way whatever ; conſequently 
| were under no obligation whatever to promiſe, and it is a 
pactum. - Suppoſe a maſter ordered his ſervant not to take 
his-horſes and carriage out of the, ſtable, and the latter went in 
defiance of his maſter's orders, there is no authority which ſays 

: — ye ſhall be liable for any or ev to another by 
h an act of the ſervant; though indeed if the maſter had ordered 


ſtztce ſervant to go a particular journey, and in the courſe of it the 


latter did an injury to ſome third perſon, the authorities which 


have been determined ſay, that the maſter is liable in that caſe. 


The rule for a new trial was made abſolute. Fenn and another v. 
Harriſon, Trin. 30 G. 3. 3 Term Rep. B. R. 257. 5 
15. The firſt count of the declaration „that on ſuch a 
day the defendant became, and was tenant to the plaintiff of a 
certain farm, &c. in conſideration whereof, he undertook and 


promiſed not to carry away from the farm any of the ſtraw, dung, 


compoſt, c.; the ſecond count ſtated, that for the ſame conſider- 
ation the defendant. undertook and promiſed to cultivate the land 
in à good and huſbandlike manner, according to the cuſtom of the 
country; and the third count, to manage and cultivate the land 
According to the uſage and courſe of good huſbandry. After 
verdict for the plaintiff, it was moved to arreſt the judgment, on 
tte ground that there was no conſideration for the promiſes, it 
not being alleged, that the defendant had become tenant to the 
plaintiff on the terms that he would cultivate the land in a good 
and-huſbandlike manner, &c.; but merely that he became and was 
tenant to the plaintiff. .- But the court faid, that the bare relation 

of landlord and tenant was a ſufficient conſideration for the pro- 
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ation of the promiſe, it was ſufficient to ſtate the requeſt to-forbear 
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Attions, 


miſes in the declaration, and therefore refuſed the rule. Puig 


v. Walker, Mich. 34 G. 3. 5 Term Rep, B. R. 3739. 


16. The declaration ſtated, that the plaintiff had reec on 
judgment in the court of X. B., againſt one M. T. for a debt 
of 400/. and 63 v. coſts, and had ſued aut af, fa., and that 


before the debt and cofts were made of the goods of M. T. and 
whilſt the -writ was in force, in conſideration that the plaintiff at 
the inſtance of the defendant, had requeſted the ſheriff to forbear 
and deſiſt from executing the writ z the defendant promiſed to pay 
him 225 J. 105. for principal, intereſt, and cofts, due to him from 
the ſaid M. T., together with the ſheriff 's poundage, c. Ce. on 
ſuch a day. It was objected in error brought, that this was bad 
for want of conſideration and averments, it not being averred that 


the ſheriff did actually forbear; and if he did not, there was no 


detriment to the plaintiff, and the defendant received no benefit. 
The ſheriff was not bound to attend to ſuch” a requeſt after the 


writ was delivered to him; as on the one hand he cannot refuſe to 


execute the proceſs of the court, ſo on the other he has a right to 
go on with the execution to ſecure his poundage, which ariſes in 
the fact of ſeiſure. But the court held, that as to the confider- 


if the contrary did not appear, that is, that the ſheriff did not 


_ deſiſt from proceeding in the execution. Pullin v. Stober-inerror 


in cam. ſcac. Trin. 34 G. 3. 2 H. Blackft. 310. . e, 
17. The ſubſtance of a count was, that in conſideration the 
plaintiff, at the defendant's requeſt, had conſented and agreed to 
accept and receive from the defendant a compoſition of fourteen 
ſhillings in the pound, and ſo in proportion for a leſſer ſum than a 
pound, upon 105 J. 5 f. 2 d. due from the defendant to the plain- 


tiff, on a bond for 2007. in full ſatisfaction and diſcharge of the 


bond and all money due thereon, the defendant promiſed to pay 


the ſaid compoſition, Averment that the compoſition amounted 
to 734, 135. 6d. and that the defendant had paid 504. 6c. part 


thereof, and breach that he did not pay 37. 75.' 6d. che refidue. 
After verdict it was moved in arreſt of judgment, on account of 


the inſufficiency-of this count. And per Eyre, C. J. it is ſettled, 


that upon an accord no remedy lies; accord executory is on 
ſubſtituting one cauſe of action in the room of another, wh 
might go on to any extent. An accord muſt be ſo comp 
executed in all its parts before it can produce legal obligation or 
legal effect, that in Peytor's caſe, 5 Co. 79. J. it was holden, that 
where part of the accord had been executed, tender of the reſidue 


would not be ſufficient to make it a bar to the action, but there 


muſt be an acceptance in ſatisfaction. According to the caſes 
1 Noll. Abr. tit. Actord, pl. 11, 12, 13. an accord executory in any 
part is no bar, becauſe no remedy lies for it for the plaintiff; 
perhaps it would be a better way of putting the argument, to ſay, 


| that no remedy lies for it for plaintiff, becauſe it is no bar. 


Therefore as it is not binding and earinot be enforced, it is not a 
ood conſideration. Tyan & al. v. Bruce, Trin. 34 G. 3. 2 H. 
ackft. 317. | 6 8-4 | we ATA | 


1 


—  - aw 


| 


| eVinergas. 0. 9  Conrnin 4 Afumpſit. Good. for- lobe 


| bearance of Suit. _ 
Nu. vent. a promiſſory note, a if the were fols; and and] 
120. 159. A Her the corre gov yen promiſed to pay it in conſider- ne 
Yelv. = 4 ation of forbearance. An action being brought, it was held by thoſc 
134. Pratt, C. J. at ni prius, that the note elf was not barely voidable frauc 
RO but abſolute} r and forbearance, where originally there was | 
18. 416. 10 cauſe of action, is no conſideration to raiſe an affumpſit ; though 


Poph. — it might be otherwiſe where the W was but voidable. "Logd 
. 


Str. * 3 Term Rep, wks Page 


ens U. 4 Conlideration of Aumplt. Good. Promiſe 
K be + . of one Perſon for the Debt of another (a). 


Tun. HE-firt count in the e en en for money! lent ar 
advanced ; the ſecond for money laid out and expended ; 

the evidence to ſupport the -firſt count wes a note given by the 
- defendant to the plaintiff in theſe words; © 3 December 175 1. then 
— of 2; H. the ſum of 19 /. on the behalf of my grand- 
60 —— which eee to be accountable for on demand; witneſs 
And that to ſupport the ſecond count was, that 

ont or as coming to the plaintiff by the defendant's order for money 
to pay workmen, the plaintiff refuſed unleſs the defendant would 
fign a receipt; whereupon the defendant wrote a note in theſe 
words: M. H. at the earneſt requeſt of the gardner, the work- 
men wanting money greatly for the work at the woolhouſes, 
« this is to certify that it js my requeſt that you pay to D., on 
« the account of maſter A. B., — the ſum of 
4 15.3 as witneſs my hand 8. H. and a receipt was given by * 
to the plaintiff for the 15. The grandſon was an infant. A 
verdict was given for the plaintiff, ſubject to the opinion of the 
court, by whom it was determined that there could be no remedy 
pln the infant, and that there was no privity between the 


ff and him. That the requeſt and undertaking of the de- 
dant were clearly original ml not- collateral, . And it being 
rather a matter of fact than of law, and the jury having found the 


n notes to be ſufficient evidence of the debt; the 7 was ordered 5 


+0 bodeliverad ro che plaid Harris v. Huntbach, Trin. 30 & U 
1 G. 2. Burr. 373. 6 
1 2. The plaintiff declared, that whereas one 7. was indebted to 


him in a certain ſum of money, and he had commenced an action 1. 
for the ſame; the defendant, in conſideration that the plaintiff "14 
would ſtay his action againſt ., promiſed to pay the plaintiff the the 
money owing to him by . Upon demurrer it was determined and 
that this was clearly within the ſtatute of frauds, for here was a cil 
debt of another ſtill ſubſiſting e TWÞa © to pay It. Fiſh v. bon 
. and 


3. 2” 


OT 2 Ow A. 


— 
* 
— 
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whatever goods he might want on 


* 


Attions. 8 23 
. 


” Aſfumpſit againſt a ſtranger, for money lent to a third perſon 

1 ad, even Alter yerdifty and judgment muſt be arreſted. Mar- 

riat v. Lifter, Eaſt. 2 G. 3. 2 Vi. 14. EY; ering 
4. If A. delivers goods to S., in conſequence of a parol order But if the - 


and parol promiſe by B., in theſe words, I will pay you if S. will promitewere | 
« — A. cannot recover in an ation againſt. B. the value of in hls vs 
thoſe. goods; for it is a (collateral promiſe within the ſtatute of . deliver the 


— 8 1 16 
frauds, notwithſtanding it were made before delivery of the goods. . ez 
Jones v. Cooper, Mich. 15 G. 3. Cowp. 227. « them paid 
„for ; it is not within the ſtatute of frauds ; per Lord Mansfield, Cowp. 228, 9. But in a ſubſe- 

vent caſe, where the defendant applied to the plaintiff, and aſked him if he was willing to ſerve one 
C. with groceries? the plaintiff ſaid he did not know R. C. ; to which the deferidant replied, if you 
do not know him you know me, and I will ſee you paid. The plaintiff made R. C. thedebtor in bis books 
for the goods ſent to him, which however not being paid for, be brought an action againſt the defend- 
ant, but the promiſe was held to be wichin the ſtatute of frauds, notwithſtanding it had been made 
before the delivery of the goods; for the court were clearly of opinion, that the diſtinction between a pro- 
miſe for the payment of goods for another perſon before delivery and after, namely, that the. former 
amounted to an original undertaking, and ſo not within the ſtatute, had been over-ruled, Matſon and 
another v. Wharam, Mich, 28 G. 3. 2 Term Rep. B. R. 80. 

The general line now taken is, chat if the perſon for whoſe uſe the goods were furnithed is Mable at 


all, any other promiſe by a third perſon to pay the debt muſt be in writing, otherwiſe it js void by the 


ſtatute, per Buller, I. in Matſon v. Wharam, 2 Term Rep. B. R. 81. 3 
Nr when the defendant pleads 
a to the count on ſuch promiſe. Middleton v. Brewer, Mich. 31 G. 3. Peake's Caſes, 15. 


5. The defendant requeſted the plaintiff to ſapply his fon with 

; ioh his the defer dans credit, and 
at the ſame time ſaid, * uſe my ſon well, charge him as low as 
« poſſible, and I will be bound for the payment of the money as 
« far as 800 J. or 1000/7.” in conſequence of which order, the 
plaintiff delivered goods to the defendant's ſon to the amount of 
800 J. and debited him (the ſon) in his books. Upon application. 
being made to the ſon for payment, he wrote in anſwer, that he 
underſtood the credit for the —— was twelve months, which was 
alſo mentioned by the plaintiff's rider to his father, that he ſhould 
at that rate make him (the plaintiff) remittances for the different 
parcels as they came due. The fon afterwards became g. bank- 
rupt, and the plaintiff brought an action againſt the defendant 
(the father) to recover the value of the goods. It was held, that 
this promiſe not being in writing was void by the ſtatute of 
frauds, as it appeared that credit was given to the ſon as well 
as to the defendant. Anderſon v. Hayman, Hil. 29 G. 3. 1 H. 
Blaci it. 1 20. * A e a 


(U. 5) Conſideration of Aſſumpfit. Good. By Ys 
Executor or Adminiſtrator (a.. . (a) Pide 


(U) pl. 8. 
2 K. 6. 


. A Sſumpbt againſt an adminiſtrator wih the will annexed; (6 in the cage 


„ 
- 


recover a legacy of 400 guineas given to the plaintiff by of Atkins v. 


the teſtator. The declaration ſtated; that one T. L. made his will, >>. — a 


and afterwards a firſt and ſecond codicil; and by his ſecond codi- Saunders, 
cil gave to the plaintiff 400 guineas to be paid out of his India we quettioa 
bonds. After the teſtator's death, adminiſtration, with the will ger r. 
and codicils annexed, was granted to the defendant, That the tors hae 

| teſtator 


7 


= 


- - madethern / KK 


de. et goods and chattels to a large value, all of which came 4 


2 


8 % SG 1 H. Blackft. 102, 
A*. ts for money 


. hands of the defendant, and were ſufficient to ſatisfy all the 
an arerment: teſtator's' debts and legacies ; that the defendant might id 


2 — the plaintiff his legacy out of the ſaid bonds, and b — the 
But whether nn pant rectum way na ing ſo liable, 


by the gene- as adminiſtrator, to-pay the legacy. Plea non aſſumpſit. 
— ar the trial proved: the will, codicil, adminiſtration, 


and bonds ſufficient, and chat the defendant had offered to 


— * 
— ff pay the plaintiff his legacy if he would deduct 100 J. which be 


— ag —— to be due from the plaintiff to the teſtator, but which 
legacy, (in the plaintiff denied and refuſed to deduct. Lord Mangfield, C. ]. 
Fendt directed the 

to leave to mo 


ve the court for a new trial, and faid if there was not 


2 an abſolute-promiſe- here to pay the legacy, there was at leaſt 
_ mathe ſtrong evidence of the defendant's aſſent > it. The cauſe was 
| might gle never afterwards brought before the court. Lewis v. Lewis, Ad- 
FPlene admi- 


miniftrator, cum. teff. annex. Sittin ſy Nevis. 
— er 1 H. Blackft, 111. n. (a). * 


— 2 and 8 undecided. Per Wilſon, J. iv. ook 1 H. a. nz. But 


en Eh hot i HE 


re declaration was for 

ſold and delivered to the inteſtate; the ſecond, a quantum 
 walebat ; the third, for money paid to the inteſtate's uſe; and the 
fourth, an account ſtated between the plaintiff and defendant as 


adminiſtratrix of money owing from the inteſtate to the plaintiff, 


and. in conſideration of the inteſtate being found indebted, a 
THEE granule - was ſtated from the defendant as adminiſtratrix to pay. 
0 


this it was objected, that there was a misjoinder of action, for 


that the judgment on the three former counts muſt be de bonis 
— and on the latter de bonis prppriit, becauſe in the laſt 
count the defendant is ſaid to be charged in her on — But 
the court were of opinion that the objection was not founded in 
truth, for that the defendant was charged as adminiſtratrix on all 


* counts, and that this mode of declaring was the common one, 


e the ſtatute of limitations, and did not make the defendant 
— liable, Secar v. Atkinſon, Adminiſtratrix, &c. Hil. 


had and received by the defendants as 
. a to the alin uſe of the plaintiffs ; money lent to them as 


executors by the plaintiffs ;z and an account ſtated of re due 


from them as executors to the plaintiffs, and as ſuch Ve mere 
dec. Special demurret, that the 'plaintiffs had An inſt 
the defendants, on debts and promiſes, &c. as having ref] ſpedively 
accrued, and being made by them as executors ; whereas ſui 
. debts and promiſes could not by law accrue, or be made in that 
capacity, but -perſonally only; and the demurrer was held good. 
Roſe & Un. e e e 3 Hi. 2 55 3: rs, 


| Mach: 108, 


=, 67 find a verdict for the plaintiff for 420 J. with 


5 Ve 


ﬀ, 


E : 


2 2 
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whole money. But it was reſolve 
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as 
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(b. 8) Conſideration of Aſſumpfit. Good. Delivering vis: 


up of -Pledges, Securities, Wc. 


Tu declaration fer forth, that the plaintiff's teſtator delivered | 


to the defendant à certain writing obligatory, whereby A. 
was bound to him in the ſum of took Sc. he the defendant, 

payment of 22 /. by the teſtator to him, promiſed to rede- 
liver the ſaid bond to teſtator upon requeſt ; SS as the defend»: () 2.Whe- 
ant, notwithſtanding he was requeſted, did not re-deliver-the bond Þ<rit would | 
either to the teſtator in his lifetime, or to the plaintiff fince his been more 
death. The caſe was, that M. the teſtator the bond in conſonant 


« = 
& 


'the hands of the defendant, as a r oy for the pay- * 8204 
22 1. to the — =, 


ment of 221. that M. tendered 
demanded a return of the bond, which he refuſed to deliver up (a). the pay- 
It was objected for the defendant, that the plaintiff had miſcon- 1g © 


ceived his aclion, and that there was no precedent of an aſſumpſit — 


to deliver up a pledge in all the books, but that the proper form ibe. 22 l. in 

of action was trover or detinue z but the court, after taking time to — 

conſider, were unanimouſly of opinion that this action of aſſumpſit plaindtf was 

would well lie, for as the money was tendered and refuſed, it in fac en- 

muſt be conſidered as paid, and then the promiſe to re- deliver the — 

bond ariſes by operation or conſtruction of law. Alcorn, Executer, — up 
to hi 


3 Weſtbrook, Mich, 19 G. 2. 1 Wilf. 115. 


(X) Upon an Aſſumpſit. At what Time it lies. er z ze. 
* (Before all tlie Days are paſt.) 5 Poa : 


1. THE indorſee of a promiſſory note, payable by inſtalments, be- ; 


2 fore the laſt day of payment was come, brought an action 
and counted only for ſuch part as was due; and after verdict it 


was moved in arreſt of judgment, that the action was not main- 
tainable till all the days of payment were incurred, becauſe it was 
an intire contract for one intire ſum, though to be paid at different 
times; and that the plaintiff ought to have accounted for the 

a, that though in the caſe of an 
intire contract an action cannot be brought till all the days are 
paſt, yet where the action ſounds in damages (as this), the plaintiff 
may ſue in order to recover damages for every default made in 


payment (5). But the plaintiff could not count for the whole (5) Cc. Lit; 


money, becauſe it is unreaſonable that an action ſhould be brought 92 b. 
for money not due. Aſſord v. Hand, East. 12 G. 2. And. 370. 
2. If in payment of a debt a creditor is content to take a hill 

or note payable at a future day, he cannot legally commence an 

action on his original debt until ſuch bill or note becomes pay- 
able, or default is made in the payment. Aliter if ſuch bill or 
note is of no value, as if drawn on a perſon who has no effects 

of the drawer's in his hands, and who therefore refuſes it. Vid. 

in Stedman v. Cech, Eat. 33 G. 3. Eſpinaſſe's Caſei, 5. 


l a a — 
; % 


— 42 Who ſhall have the Action (and Pleadings). 


- e Er . - 


| Fidethecale 1.7 HERE a party — party may be conſidered ag, a ſtranger to the 
of Bourne 


ORs maintain an action. As where the plaintiff declared that one 


2 Keb. 457. H. was indebted to him in '90/,y and that upon a diſcourſe 


$37. en the ſaid J. H. and the defendant; it was agreed that the. 
2 defendant ſhould pay the plaintiff's debt of 70.5 and that J. H. 
ſhould make the defendant a title to an houſe, and then averred 


* — H. was always ready to perform his part of the a ent, 


the defendant, in conſideration thereof, aſſumpfit, to pay 

| — plaintiff; and demurrer 'inde ; there was 8 the 
9 deſendant. Crom v. Rogers, Trin. 10 G. 1. Str. | 

0 2. It was held that, N e, the-repairer of a thiy has his 

l. 11. election to ſue the maſter . employs him or the owners: but 

li he undertakes it on a f. promiſe from either, the other is 

diſcharged. Garnam v. Bennet, Mich. 2 G. 2. Str. 8 16. | 

8. P. True. 3. An infimul computaſſet lies not againſt an infant, though the 

man v- . particulars of the account were for necefſaries ; for an infant can- 

Mich” not agree to any ſuck account, and the aſſumpſit is upon the 

26 Geo. 3. 2 — Bartlett v. Emery, Hil. 2 G. 2. 1 Term Rep: B. R. 42. u. (a). 
1 Term 

4. "Afſumpht for goods ſold and delivered by the plantiff's 

teſtator to the defendants, work and labour, c.; the caſe was, 

that R. the teſtator and his partner, being rope- makers, ſupplied a 

ſhip with cables to a certain amount, by order of H. the ca | 

_ made H. and the owners of the ſhip” (the 2 

debtors, in the uſral manner, without naming the owners, or 

knowing particularly who they were. The ſhip was let by the 

; defendants to H., upon certain articles, in which it was cove- 

nanted by the defendants, that H. ſhould have the ſole manage- 

| _— of the A and employ her for his own ſole benefit for a 

covenanted to pay a certain yearly rent, and 

| repair — ſhip, tackle, rigging, »Wc. at his own co Of this 

_ _ _ gontract neither the plaintiff 's teſtator nor his partner had any 

2+ | notice at the time they delivered the goods to H.; the queſtion 

therefore was, whether the defendants were liable to this debt ? 

and it was held that they were. The defendants were the 


W _ owners, and though there happened to be a private agreement 


between them and the maſter, that could not affect the creditors, 
who, it was expreſsly, ſtated, were total ſtrangers to the tranſac- 
tion. If it had appeared that the tradeſman had notice of the 
contract, and in conſequence of it gave credit to the captain indi- 
vidually, as the reſponſible perſon, that circumſtance might afford 


a ground to ſay, he meant to abſolve the owners, and to look 


ſingly to the perſonal ſecurity of the maſter. But here there could 
be no colour to ſay, that creditors ſhould be ſtript of the 


oo ſecurity they were by law entitled to againſt the owners, 


h kanu, v. Coe & al. Trin. 2230 3. Cowp. 636. 


— 


5. The 


confideration on which he raiſes an afſumpſit, he cannot 


Tse enger ot ae 
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brought an action of afſumpſit — — 
g ab — freight; but it — 


rr 


FL 
8 


ſuit might be entered. And it was argued, that as the owner of 


with a lien for the ch of the ſale, the commiſſton, and the 
auctiqn- duty, which he is bound to pay. In the common courſe 


_ otherwiſe, the auctioneer gives credit to the vendee entirely at his 


K , p LESS AS 


attions. EET” 2 
of her,) 


the world ; he bears the expences, and he is to reap the pro- 
fits. © Chinnery v. Blackburn, Eaft. 24 G. 3. 1 H. Black. 117. u. 

6. Where money is received after the death of wine, : 
the executor may declare either in his on right or as execu- * 
tor, becauſe the teſtator never had a ſpecific cauſe of action to 
ſum againſt. the party receiving-it, and therefore 
re in his own name z neither would he ſhelter him- 
coſts as executor, if he were to fail where he might 
the action in his own name. The ſame holds where | 
i and after the death of one it is ” 


on for 
till the [mortgagee takes poſſeſſion, the mortgagor is owner to 
all 


11711 
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la caſh, and pu 5 9 


. riety of taking this receipt in pa 
off the goods 3 —— plaintiff, 


which the goods were ſold to the defendant, and 
brought an action for goods ſold and delivered to recover the 
54 5%. in lieu cf which the receipt was offered. The plaintiff 
a verdict, which it was nioved to ſet adde, and that a non- 


the goods might have brought this action againſt the defendant, 
2 —— could not. Neither does it lie in the 
power of any man at his election to vary the rights of two other 
contending parties. But the Court thought the verdict right, and 
that an auc tioneer has a poſſeſſion coupled with an intereſt in goods 
which he is employed to ſell ; not a bare cuſtody, like a ſervant 
or ſhopman ; and that there is no difference whether the ſale be 

on the premiſes of the oer or in a public auction room; for on 
the premiſes of the owner an actual poſſeſſion is given to the aue- 
tioneer and his ſervants by the owner, not merely an authority to 
ſell. Beſides, an auctioneer has likewiſe a ſpecial property in hun, 


of auctions there is no delivery without actual payment; if it be 


own riſk. An auctioneer is an agent for each party in different 
things. Williams v. Millington, Mich. 28 G. 3. 1 H. Blackft. 8 1. 
8. In an action againſt an executor, ſome of the counts were u. Swal- 


on promiſes made by the teſtator, and tene by the deſendune a . 


Vorl. I. cxecutor ; Lev. 16. 


_ . 


. 


exzeutor; to the former the defendant. pleaded that the teſtator 
 aphointed A. one of the plaintiffs, joint executor with the defend- { 
ants and to the latter counts, the promiſes, if any ſuch there were, 
were made by the defendant together with the ſaid A., and not by 
the defendant alone. Replication that A. never proved the will, nor 
accepted of the appointment of executor ; and as to the plea to the 
| latter counts, that the promiſes therein mentianed were not made 
„ dy the defendant tc with A. To the replication to the ſirſt 
plea there was a general demurrer. But per Cur., there could be 
no doubt in this caſe ; the argument is, that if A. owe B. a ſum 
of money, and chosaſe to make him his executor, though B. will 
not act, his legal remedy is extinguiſned The propofition is too 
IF monſtrous to admit of any argument. If indeed the creditor had 
1 a accepted of the — and had acted, there might per 
| have been ſomething in it. But here there is no pretence for the 
demurrer.. Finer: 7 | another v. 8haw, Executor, Sc. - Hil. 
"INS G. 3. 3 Term & Range ˙¹-r-‚• , „ee 
; m_ in = N afſumpſit' for 40 l. had and received to the 
Plaintiff's uſe; the caſe appeared to be, that 8. deviſed ſome lands 
dt. truſtees in truſt to ſell for the benefit of certain perſons of 
1 whom the defendant's wife, one of his daughters, was one, and 
until ſale to receive the rents and profits, and pay 2 certain por- 
tion to the defendant's wife for her ſole and ſeparate uſe, exclu- 
five: of the control of any huſband ſhe might marry. The land 
vas not ſold, but the truſtees let it. The defendant's wife, be- 
fore her marriage, conveyed one-cighth part of the profits of the 
En land, not to a truſtee, but to the plaintiff's wife, to her ſole uſe, 
excluſive of her huſband's control, ſhe, being then married. The 
1 truſtees under S. s will having received the rent, and paid over to 
8 the defendant's wife her ſhare, without notice that the had con - 
= veyed any part of her intereſt to the plaintiff's wife, this action 
was brought by the plaintiff alone againſt the defendant, to re- 
| — part of the rent. But the Court were of opinion, 
that though a court of equity will in ſome caſes conſider the huf- 
band as a truſtee for his wife, where ber intereſt cannot other- 
viſe be ſo effectually protected, yet here were other and better 
© protectors of her intereſt, namely, the truſtees under the will; in 
whom the legal eſtate was veſted, and who might be conſidered 
_ as truſtees for her. In this caſe the intereſt of the huſband and 
wife were directly in oppoſition to each other; and if the huſband 
was permitted to recover this money, which was intended for the 
| arate uſe of the wife, that right would be 
| plaintiff or his wife ſhould have given notice to the tru 
| not to pay over this money to the defendant, and for their default 
they — to be anfi ez and a nonſuit was —— en- 
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wiſe declared on an indebitatus 
dered till after the death of 


Acbitatus afſi 


. £ oo. ck Dc oe. tc lou ¾—ůili ß tre. T?2g8 4 


= 


8 3 Aſſunplit * How the Conſider- — 


ation e to be ſet forth. 


"HE plaintiffs declared by preſcription' for port cuties, d Yue (Phe N. 


the defendant — and — for cauſe that the 3 


laintiffs' had not ſhewn or alleged any benefit which they per- 
pin or were bound to perform to the public, or any cauſe or 


conſideration whatſoever upon which their pretended preſcription - 
was founded. But the Court held, that the making'a port was 


itſelf a conſideration. It is a ſelf-evidert convenience to the mer= 
chant. For a toll thorough a confideration muſt be ſhewn, be- 
cauſe againſt common right; but a port duty itſelf implies a con- 
fideration to ſupport it. Mayer of Y. armouth v. r Tr 

Burr . 1403. 


formance of the Conſideration. 


1. e in conſideration plaintiff would make a ſet of 
ſails for defendant worth 45 J. he promiſed to pay ſo much 
forthem upon requeſt, and averment that the plaintiff made the /aid 


Demurrer inde. And it was argued for the defendant, that 


this being a ſpecial contract, the plaintiff muſt ſhew a perform- 


ance of all on his part, and ou eee N 
the ſails worth 454. But the urt thought the value need not 


be alleged ; but that if it need, yet the prædict. takes it in 5 for if 
the value be part of the deſcriptions then it is averred that the 
plaintiff made > foch ſet of ſails as was agreed upon 3 that is, a ſet 


rin. 38. 3. 


8 


8 8) Aſſumpſit. Declaration. Aehe . Per- — | 


of ſails which anſwers every part of the deſeription, Judgment 1.49 


for the plaintiff. Wallis v. Scott, Eaſt. 4 G. 1. Str. 98. 

2. Fowler, being the ſurviving partner of Nicols, brought an 
action upon this note: Received. and borrowed of &. Nicole 
“ and Co. 4500 l. which I promiſe to repay with intereſt on his 


t. The ſtock was not ten- 
icols, and Raymond, C. J. was of 
inion that this being tied up to a tender by Nicole, a tender 

his death would not entitle plaintiff to recover upon an in- 


| wil decled on an iis Som South Sen ſtock 3” and like- 


v. Sir Thomas , Mich, 12 G. x. Str. 653. * 


formance of Conſideration where the Promiſes | 


are mutual. 


„ but he muſt go upon the ſpecial count. Fowler 


* 


05 9) Abm. Dee Averment of Per- W 


1.7 HE plaiotit declared upon u ſpecial agreemnt, 8 a 
T was to be run between an horſe of the plaintiff's and one Rayabred, 


= 


Hob. 88. 


„WWW was ſaid by 


a 


_  _ -.. Mow, 2 

de court to agreed to deliver to the defendant 3 1-8th yards of cloth, the de- 

nt, fendant agreed to pay to the plaintiff 5. 127. 6d. in caſe Sir 

I. Vs horſe beat; but: if the plaintiff's beat, then the defendant 

1 co pay nothing for the cloth, and averred that Sir M. V. s horſe 

＋ won the. race. Verdict pro quer. And upon motion in arreſt of 

| __  c _udgment, exception was taken that it is not averred in the de- 

chration that the cloth was delivered to the defendant ; but it 

Was reſolved by the Court, that this was an action founded upon 

mutual promiſes, and there was only promiſe for promiſe, and 

1 . Nr an an was unneceflary. Martindale v. Fiſber, 

Dat. 11 G. 2. 1 Will. 88. | 7 WO EN 

| ade 2. By an agreement, the terms of which were compriſed in 
3 — —— — ſale, the defendant, who became a purchaſer 
1 . of ſome copyhold lands, was to pay down 20 J. in part, and the 
- of afſumpfit remainder on or before a certain day, on having a good title. And 
| thedeclara- the purchaſer was to have a proper ſurrender of the eſtate at his 

mi own expence, on 2 of the remainder of the purchaſe- 
Dee agfeed money. The ſeller brought an action for the non- performance of 
-- . that the this agreement, and averred that he had been always ready and 

| — * willing, and had frequently offered to make out a good title to 198 

" the deſend- the ſaid eſtate, and to make a proper ſurrender of the ſaid eſtate to 4 

. antacolt the defendant, on payment of the purchaſe-money, and then 

© incxchange ' ned a breach, that the defendant had not paid the fame. The 


wow ns 


— 


— defendant demurred generally, and made two objections; firſt, 


maie, and that the plaintiff had not ſhewn a ſufficient performance of the 
| Cy agreement on his part, by ſtating an actual ſurrender to the de- 
ant tuo fendant, or 'a tender and refuſal, which is equivalent; ſecond, 
Funes to though he ſtated that he was ready and willing, and offered to 
prone ae make a good title to the eſtate and a proper ſurrender, yet he did 
following, not ſhew what title. Upon the firſt objection it was contended, 
that mutual that the promiſes were to be fulfilled at the ſame.time, each 
; xml being the condition upon which the other was to be performed; 
and that the and though it was not certain that either party was bound to do 
cefendant the firſt act, yet if either would have a remedy at law for the 
| [nx wir A non- performance of the other, he muſt perform his own part; 
area, in for unleſs he enn ſhew a perſormance of his part, or an ofler to 
eamctot perform, and a refuſal by the other party, he cannot ſupport an 
dan. action. And in ſupport of the ſecond objection it was ſaid, that 
plainti® pa. ſuppoſing the plaintiff had ſtated" explicitly and formally that he 
: — * had offered ta make a good title to the defendant, and that the 
. the defendant had refuſed to accept it, yet the declaration would ſtill / 
defendant. Have been bad, becauſe it did not ſhew what title. If the plain- ( 
dee tiff had no title, he could not recover damages againſt the de- 
* 2 the de- fendant for not paying. for an eſtate to which the ſeller could not a 
dan te- make a title, though the defendant would have had a remedy I, 
— yn againſt him for his breach of contract; the title therefore is an 2 
ney, and eſſential part of the caſe. And the Court were of this opinion, 
r held - the declaration clearly bad, on both the grounds inſiſted 
Seat ze. on by the defendant. Phillipe v. Fielding,” Mich. 33 G. 3. 2 H. 
| queſted, bad Blackft: 123. Ck W | "PF | * l. i 
not delivered the mare to the plaintiff, The defendant demurred, and ſhewed for Ee” —* 
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% 


* 


f T * 
eppenr the declaration that the plaintiff was ready and willing or offered to deliver the colt to the de- 

|; n But per Buller, J. et cur. there is no foundation for the ww N 

payment of the halfpenny veſted the ptoperty of the colt in the defendant, and therefore __— 
eee eee e e Mich. 

F | EEE INH TS 


» 


Y 


(Z. I 1 1 fe: FEED What 4 2 
ſetting forth BE the Promiſe in a Quantum meruit; = 
and in what Caſe a Quantum merut lies. 


1 plaintiff declared upon a ſpeciat agreement for the hire of Ball, — 
a horſe at 26. 6d. per diem, and to keep him ſo many days, R 
and return him ſafe at the end of the time. There was likewiſe gur (iris 
indebitatus t for the hire. At the trial the plaintiff could, there faid) 
not prove the ſpecial agreement, and the C. J. would not let the . plain, 
Lee N s 
N ins, it not being a debt unleſs the contratt had been proved; and rue | | 
ſaid, in the caſe; of a contract ſor goods at a certain price, the wd 9 
* intiff is never ſuffered to recover under a quantum Weruit. but not pur. | 
» caver v. Burroughs, Micb, 12 G. 1. Str. 648, | 
ment, he ſhall recover upon the ovantum meruit, for dtherwiſe he would GAG a Abd 
EF 
been a count on an iadebitatus afſumpſity for though an indeþitarys fic will not lie ypon 2 ſpecial 
agreement till the terms of it are performed, yet when that is done, it s duty for which 'a general 
indebitatys aſſumpfit will be. (Gordon and Martin, Fitzg. 30z.) And this t ſeenis now to be 


ſettled, for in an action (Harris v. Oke, Winton Summer Aſſises +1759.) where the plaintiff 
K the plaintiff failed to prove 


— —_ 


a AS. ASS >. Sa alto . ir r OAT 


"declared in court, that he had aſked Mr. . Wilmot his or Hoo on a caſe of this kind which 

pened before him at Launceſton aſſizes, which had been mentioned on the occaſion, who ſaid 

did not recolle& that particular caſe, but that the circuit practice, according to his obſervation had N 
deen on this diſtinction; ea the phintif attempted to Bot 9s foray tae? he e e: 

was not permitted to go on the general indebjtatur —.— But not : 
of that diſtinQion, and that his opinion after rhe con 


„ eee eee eee ee re ſuch general 


SR WW RW OT PT _— .—— ” -n mm 4 a. © 
9 . 
* 


not: Aud that Mr. J. Wilmot intirely concutred in this opinion. Bull. Ni. Pri. 1 
vnd, in the caſe of fs r 
oh — agreement, and then was added cant for money ld out and expended, td un ml e 


(A. a) Whit mal be a good "AO Diſcharge of am nn 
Aki Au Tiling thereof,” 5 


T9 an action of 
5 Tiber repli was for — ha to which the de- e 
N rejoĩns, an e ſtated guodque ſuperinde pred. querens 1 

exoneravit the defendant; and on demurrer, judgment was given 

5 the plaintiff; becauſe the r 8 a er; nit from the 

ay or if not Nee 2 not do, for the pa e 4 
det wee how be was didbacges Faller v. Plympton, Hil. 2 5 9 
n 6 

ö L 3 2. It 


D os AA > =, . 7. Rd a IR-< 


> Rae anne 
2. IR was faid that the frequent applications made to the Court 
tds plead, nen afſumpſit & non afſumpſit inf. ſex. ann. were unneceſ⸗ 
ſiuary; becauſe the latter plea ingly would anſwer all purpoſes 
Without the former; but this is a miſtake.” Under the former 
plea, coverture, a releaſe, a ſet-off, may be given in evidence; 
abe, Trin. 25 & 26G. 2. Hane, 361. 
,C. and . 3, It was held by the Court (X. B.), that ifm 
-P. bythe was no good plea, in bar to an action on afſumpſit; for, though 
Roades v. true, it does not extinguiſh the original promiſe on which 
Daune, action is founded. Rollt v. Barnes, Mich. 30 G. 2. Blachſf. 65. "RN 


x Burr. 9. 

N ee plain} dirough Ge medium of 'the-defendant, bis 
broker, had made a purchaſe of a certain quantity of cotton, and 
the defendant had engaged for half per cent. to indemnify the 

plwaintiff from any loſs on the re-ſale of it. It appeared that the 

market-priee of cotton had riſen gradually for about three weeks 
- © after the purchaſe, of which advantage the plaintiff did not avail 

- + + . himfalf,- though there was evidence to ſhew that he was in the 

-+ 1  habjt"ef attending the market; but he waited for ſome weeks 

(Re * * when he re- ſold it at a conſiderable loſs; to recover which. 


r ught an action upon the defendant's contract of indemnity. 
After verdict for the plaintiff, on a motion for a new trial, 
Court were unanimouſly of opinion, that the contract of indem- 
nity was ſatisfied, and the defendant diſcharged from it by the 
ſiubſequent rife of cotton in the public market, of which the plain-. 
tiff mighe and ought to have availed himſelf. Curry v. Edenſor, 
II. 30 G. 3. 3 Term Rep. B. R. 524. 4 28 
2 x * : * 3 , t f | I , f ”, * | | mn 1 
2 a 7 9 | 4 1 | * Pra | 
(. a. 2) Aſſumplit. Plea good. And how to be 
pPplwKkhͤeaded in Aſſumpſit. 1 6 


4140 1 
= 


The cafe 17 was ſettled on demurrer, that a tender is pleadable to a 


| berealluded- © ® guantum meruit, and ſaid to have been ſo held before. John- 
—— ſon v. ; Ants £1 Mich. 10 G. 1. Str. 576... KN Ft 


determined, is Giles v. Hart, reported. Salk. 622. and Ld. Raym. 254. in which latter reporter how. 
over, this point ſeams ̃ — * 


2. Inan aQtion by the plaintiff as aſſignee of a bankrupt, he 
Aeclateil that the defendant was indebted to the bankrupt, and be- 
ning fo indebted, promiſed the plaintiff to pay. The defendant 


pleaded actio non accrevit to the bankrupt within. fix years, and on 
daemurrer it was held ill, becauſe the plea does not anfwer the 
- -  -promiſe laid in the declaration, and it precludes the * from 
- © proving any promiſe to himſelf. Skinner v. Rebow, Mich. 5 G. 2. 


; + IS. 4! | 
8. ©. Rep. 3. To not guilty in a/ump{t the plaintiff demurred ; e per cur. 


dee. Though it would after a verdict, yet it is ill on demurrer, 
n 400 the platntf had judgment, Morſham y, idk, Mich, 9 6.2: 
- | 4. Defendant” 


Ser. 1022. 
/ 5 | 


Which under the latter cannot be done. Jackſon v. Warwick and 


— 


Td. -- 
(A. 2. 8 


© % 
5 l 
, i . 
L 


4 Defendant pleaded. s dn generally as to ſome of the 
counts, and as to two others he pleaded, that as to all except 64 


in one, and 4 J. 10 4. in the other, non aſſunigit, and that he owed 
the plaintiff no more than ten guineas, and ſays that he is ready, 
and always has been ready to pay the ſame, and brings it into 
court, if the plaintiff will accept thereof, and "prayed judgment if 
the plaintiff ought to have his action for more than ten guineasz 


upon demurrer; the court held the plea bad, it not being iſſuable, 
nor ſhewing a tender. French v. Watſon, Trin. 30 & 31 G:2. 


„„ | , | 
5. Leave was refuſed to plead non þfit as to the whole de» S. .. 
claration, and a tender as to part. all v. Bowman, Mich. CR 

116.3. 3 Will. 179 Me. Lellan v. Howard, Hil. 31 C. 3. 4 Tem Rep. L N. 194- 


(A. a. 3) Aſſumpſit. Plea good. -And how to be 1Viner 378. 


TO indebitatus offimyfi. for uſe and occupation, the defend- 20. gar. 
an 
the def 


indented, this plea may be pleaded, becauſe 8 þ 
a leaſe. "And t was d alſo, that the plea in itſe — 


would d 
pleaded, for it ought to _—_— the plaintiff had nothing in the very unrea- 


renements at the time of fonadle that 


} Aſfumpfit Requeſt ſpecially alleged. In — 
e what Caſes it muſt be, and where. 


1. * plaintiff declares that the defendant, in desde 


that the plaintiff would make him a ſet of fails worth 45 J. 
promiſed to pay fo much for them upon requeſt, and ayers that he 
made the fails ; and the defendant, although often requeſted; re- 
fuſed to pay- Demurrer inde. And it was argued for the 
defendant, that the action being founded on a of contract, 
there ought to be a ſpecial requeſt laid; but the Court gave judg- 
ment for the plaintiff, and per Eyre, J. where notice or Len are 


by law neceflary, there the general averment will not be ſufficient, 


but it muſt be particularly ſet forth, that the court may judge if it 

be ſufficient; but in this caſe no requeſt was ne for on 
making the ſails the money immediately became due. If I pro- 
miſe a taylor, that in conſideration he will make me a ſuit of 
clothes I wil} pay him ſo much, there needs no requeſt, for as ſoon 


as he has done his part there is a duty veſted in him and it differs 


from the cafes where the payment is to be to à third perſon, or 
6 | | L4 where 


* 
. 


action, nor at any other time ; there . en. 


| . ſhould give the defendant a colt in exchange for the de- 


not accept the ſaid. money; and that he bad not delivered the mare 


eg avant ares. rogue. 


Halte v. Scott, 2 bo 
2. In afſumbpſit, the declaration ſtated that it was agrees that the 


ant's marc, and ſhould pay the defendant two — boot 
on a certain day following ; averment, that the plaintiff was ready 
and willing, and offared to pay the defendant the two guineas, and 
requeſted him to accept theſ ng! but that the defendant would 


to the plaintiff, although often requeſted ſo to do, c. It was 93 


bueld to be a ſubſtantial defect that the plaintiff did not allege that inſt 

be made any ſpecial requeſt to the defendant to deliver the mare, - mo 
. S KK gra 
neral words, though often requeſted, will not anſwer the act 

- "Bach v. 1 MF 3 DI 33 * ati 

#6 2 a 1 70 . the 

: mit 

. 2Vioer 388. (C. a) Adiions for Words ſpoken, or Thing done. 


| the 
in Courts of Juſtice. e 33 


5 eee . 
1 


formation againſt juſtices for refuſing: to grant an ale 2 


F Weber, one of the defendants in his affidavit inſerted theſe words : wo 

1 And morcover be (the defendant) ſhould have 7 himſelf 24 

4 deſerying of all which Sir J. A. hath fo falſely ſworn againſt ( 

& him; af | IC the fear ob any power opomr-eanth. could have moved kim | = 

te to act judicially againſt his judgment,” Sir J. A. brought an Fe" 

5 action upon theſe words, to which the defendant pleaded he.made th 

. * _ ſuch affidavit in his own defence againſt the ſaid complaint made coll 

s the court againſt him, for his refofat to grant ſuch . z and Us 

in anſwer thereto, and to an affidavit of the ſaid Sir Amade, 8 

to ſup be corroborate, and ſtrengthen the ſame complaint. The An 

8 demurred generally, and aſter argument it was holden ber 

6 In every diſpute in a court of juſtice | 

upon oath, where one by affidavit charges a thing, and the other in 

dee t denies it, the caſe is ordinarily much the ſame (iu - 

| ) with this, and each party might bring a civil action againſt dos 

3 for it too often happens that the affidavit and evidence inf 

re jn terms directly oppoſite to each other. As to the reaſon of bec 

the thing, there can be no ſcandal if the allegation be material; and hel 

I if it is not, the court before whom the indignity is committed by qui 

immaterial ſcandal, may order ſatisſaction, and expunge it out of wa 

the record, if it be upon record. Wr * v. Tounge, ,. 4 

Ie goed 36.6: 2. Burr. el. m A aol | of 

p< el 0 

TIS dic 

xViner zs. 6. a) General Words. = 

| 8 N 0 8 421 

neben. 1. THOU art a thiek, Ot vba! Of. every thing. ABion- . rul 

E 75 able, for it muſt be intended to be of * . he can 21 

— wc. en Williams, * 5 . 7 221 wh 
s 


1 4 $$ 7 


Aﬀtions. + 
— for theſe words, « Your father was 


4 horſe-ſtealing rogue, and you are 


- 


eat the judg- 
ment was arreſted, becauſe not aQtionable. "Bali v. Fro 


6G. 1. Ser. 304. 


— wad ang' yew, not enable. Smith's. 


Howard, Bas. 8 G. 2. Barnes, 480. 


4. K. C. was in-Winchefter gaol, and tried for his life, and 


. * would have been hanged bad i not been for L., for break 


nary of farmer A. and ſtealing his bacon” After 


; e e it was moved to arreſt the judgment, and 
inſiſted that the words were not actionable, and wege nothing 
more than the account of a trial touching the breaking open the 


granary. But it was held by the court that the words were 
actionable, and that if they were only a narrative of what paſſed 


| ata trial, the defendant might have pleaded it fo, and juſtified, 


though at the trial it could ef aer dan given in evidence in 


Mn Of at the corner of ſtreets to be pic 


mitigation of damages; the true gift of the action with 


the defendant being, whether he ſpoke the words falſely and 


N Carpenter v. Tarrant, Mich. 10 G. 2. Rep, Temp. 
u 


5. N Rrcet-walking bitch, and and ſtand every 
ed up Lee & Uh are 
words not actionable of themſelves. Baſe v. 
Kaft. 12 G. 2. And. 375. | 
6. The words, Lou cheated the lawyet of his linen, x: 
© ſtood bawd to your daughter to make it up with him: you 
* every body: you cheated me of a ſheet: you cheated 8., and I 
be will let him know it;“ were held not actionable without 2 
of the plaintiff's trade or profetion. Davis v. Miller & 
Us, Trin. 16 6. 2. Ser. 1169. 
7. To ſay of a woman, ſhe keep: a bawdy-houſe, is ationablez 


| op if ſald of a married woman, the may join in the action with 


ier. Grove & Ur. v. Hart, Faft. 25 G. 2. Sayer, 33 
vs N. r eee and 
in another count, © thy chara ood for nothing; it ſounds 

p every where that thou art a ag ealer.” There can be no 
doubt that theſe words import a charge of felony: but it was 


inſiſted, that if they did, the plaintiff ought not to have judgment, 


becauſe. it was not averred that A. did not tell him ſo, but 1 it was 
held by the court that this was by no means neceſſary, it being 
quite immaterial whether A. told him ſo or not. Gardiner v. At- 
water, Hil. 29 G. 2. Sayer, 268. 

=, Action for theſe words, * Tou are a rogule, and I wil prove. / 


125 ou 2 rogue, for you forged my name, no ſpecial damage was, 


n the declaration; and upon the gener ihe there ener 
dict oo the plaintiff. It was moved in arreſt of judgment, that' 
theſe words were not aftionable ; but per for. cur. Ein a man is 


a forger, or has forged one's hand, is aQionable, and over - 
RE N eee FR 
T a 


1. 1 


nz. 


— - 


. : F 
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134 3 | 


%. 18 a8 a8ion for ſaying of the who was a tradeſ- 

man, be cannot ſtand it long, be will | mms eng 

; where ſpecial. damage was laid in the declaration, vis. that one I. 
ö refuſed to truſt the —— for a horſe. L. the perſon named in 


the declaration, was the on witneſs called for the plaintiff; and it 


appearing on his evidence that the words were not ſpoken malici- 
ouſly, but in confidence and — to L. and by way of warn- 
ing to him, and that in conſequence o 2 truſt 
the plaintiff with the horſe. Pratt, C. J. directed the jury that 


Gs NN but in 
Sr they ought to ſind the defendant 
not guilty; and AA. Dowſes 
Ta oi Thin. 5 G. 3, Bu Ni. Pri. 8. k 
There v 11. “Thou art a rogue, tad they tuft cheated me: of -fereral 


—— 44 pounds,” held actionable. Surmats v. n . 25 


plaintiff's Burr, N TY 


If a plaintiff - 12. — mute/in arteft'of ſudgwent Lt alan | 


cos nxt Verdict for the plaintiff, in an action for defamatory words, 
the words  harging the plaintiff with having given 200 J. for a warrant to 
are aQtion- be — of a man of war, but ey" did not ſpecify to whom he 
d., gave the money. And the Court were of opinion that the charge 
be ſup- Was ſo looſe that it did not import a crime. If the words bad 
rel. clear * imported that the plaintiff gave money to the commiſſion- 
the Admiralty themſelves, who had the diſpoſal of the war- 
ant, they would have implied a criminal charge, and been action- 
able, but that here no action could be maintained. 2 v. 
| 9 Hl. 11 G. 3. Burr. 2698. 
1 . An action was brought by a member of Parliament a 


750, There © the res War for ſaying, at a meeting of the freeholders of 3 
25 wo ge. county for which the plaintiff was the member, theſe words: 
netal ruſes © 22 to inſtructing out members to obtain ms I am totally 
N againſt that alin for as to inſtructing Mr, O * plaintiff), 


courts of 


juſtice have © 2 ht as well inſtruc the winds; Lad how! he even pro- 


5 . © miſe his aſſiſtance, I ſhould not expect him to give it us.” It 


was held that theſe words were not actionable, being merely ex- 
ER of opinion, not imputing any thing to the plaintiff N 
ſaſtained any preſent damage; nor was there fo robability of 
— ſuffering any future damage thereby; and as to 7* latter part 
of them, meant no more than that the defendant was of 
opinion that the plaintiff would break his word, but to ſay, .* He 
has broke his word,” is not actionable, « e theſe words are 
5 


muſt con- net actionable. . i. v. Herne, „ Kalt. 11 G. 4 
Nee 
e ee - foe cial off «cher fra grins or milewea- 


— — eee of his oſſice, or 
ſpoken of perſops A and buſineſs, and do or may probably te 
to their damage. are the two general rules, 6 

e eee ee 


3 


though the words were otherwiſe actionable, yet if they ſhould be 
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moral duties, or obligations, which render a — — ls not” allies 
able. Per De Grey, C. ]. 3 Will. 286, 187. 


4. The declaration tated, that at a public auction a ſmall | 
glaſs bottle being miſbng, | the defendant ſaid, * "That man 
« ing to and NN plaintiff) has put one in his pocket; I 
« +4 him take it; got it;“ (meaning to impute to the 
plaintiff that he had fclonioully f ſtolen it;) theſe words were held 
to de actionable in themſelyes. Collier v. Gaillard, Raff. 16 G. 3. 
Blackft. 1062. 

15. An action will not lie by a ſervant againſt his former maſter Whas 
for words ſpoken by him in giving a character of the ſervant, nor outs * 
for a letter written on ſuch an occaſion, unleſs the plaintiff can ee 


= rove the matter charged againſt him to be malicious as well as falſe, and without 


eatherflon v. Hawkins, i. 26 G, 3. 1 Term Rep. B. R. 110. * 


a confidential declaration of prog 0. But if, without ground and _— | 
defame, a falſe character ſhould be „it would be a proper ground for an action. Edmonſon v. 
Stephenſon & Us. Sittings at W. aſter Faſt, 6G. 3. o 


(L. a) Words in the R Tea 11 


THE court held that it was not actionable to ſay that. the Thew 


plaintiff had had the pox; for it is avoiding him for fear — Ty 


of contagion, and refuſing to keep him company, that is the legal be se A 


notion 0 , Gamage, and when he is cured, theſe inconveniencies theſe ſeven 
will not attend him, Taylor v. Hall, Trin. 16 G. 2. Str. 1189, nn fie 


hath given 
me the bad diſorder and three or four. other gentlemen beſides,” are not becauſe they relaty 


actionable, becauſe 
to time paſt. The reaſon wh the making fuch » charge is a0 a&.onadle, is, becauſe the having a coma- 


gious diſorder renders the an improper member of ſocietyy but there is no reaſon why the com- 
pany of a perſon who has bad a contagious diſorder ſhould be CODE TO. "On 


bee bee ee 23 G. 3. 2 Term Rep. B.R. 473- 


a oy "NL Words it lies, 8 of the Un- — 


certainty. Where there are not direct affirma- - 
tive Words. And what ſhall amount to an 


Affirmation. 2 6 


3 verdict for the plaintif 3 for 
words, „He was put into the round-houſe ſor 

in the declara- 

tion to have been ſpoken falſely and maliciouſlyz the defendant | 


moved in arreſt of judgment, that the words were not actionahle, 
for the defendant did not ſay exprefaly that the — — 


ducks;. but the court ſaid, that words are to be taken a 
iy puns and to be Polen in the worlt ſenſe accord 


11 
ing to the common underſtandin 
great ſtreſs was to be laid upon t 


. 
word falſe, for if the words 


N Hide, 4 . are- no flander, auch may . ae. Beaver v. 

2 300, 
8. G. 2. On a collogid loguium . conce g the death of one D. O. the de- 
Fer. e & Lou are a bad man, and I am 


armed in (, thoroughly convinced that Jon are 4 — It was objected, 


2 855 * Ib. ASS: #3 b 959. 


1 . 3 od ©. 4 * . 
4 > ada 1 3 > l = 4 
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6. a. a) Words ſpoken. of an ane” 


1. O ſay. of an attorney, ( He is 2 rogue for taking your 
wp money, and has done nothing for it; he has not entered 

8 . . . appearance for you; he is no attorney at law; he don't dare 
—— 3 What fignifies going to him ? He 
bee 5 an attorney e he is no attorney;“ is 
a *aMionable. Hardwick v. Chandler, Trin. 13 G. 2. Str. 1138. 

; 2. Theſe words, * What, does he 8 a lawyer? 
e He is no more a lawyer than the devil; ſpoken of an attorney, 
' are actionable, as. they inſinuate that he does not underſtand his 
bdiußneſs; beſfitles, an attorney muſt have a competent knowledge 

| of the law. EY Sc. v. Buller, * 10 G. 3. 3 Wil, 58. 


wings 6 a. 4 "Words qpoken of a Cir” 


| $.C. DF 1 winy was granted to a ſuit for theſe words 1 

. Ab one clergyman' of another, © You are an old rogue and 
e given; + et a raſcal, and à contemptible fellow, deſpiſed and hated by 
1 every body” - Muſgrave v. Bovey, Hil. 6 G. 2. Str. 946. 

uon N 

— the words were general and did not CCC 
vicar libelled in the ſpiritual court becauſe of theſe words, % Thou art falſe, forſworn, or perjured,” and 
a prohibition was granted becauſe the words were aQtionable at common law. Hall ». Downes, Mich. 


3.8.7. Com. Of. 9 303:——1f a miniſter is defamed in any article relating to the diſcharge of his mj- | 


— 2 the books of common law to be duly triable in the f court. 
2 G Cod. ee, e gh ata ol * 


9 rf: 37:3 12 2 5s AI \ FO up 74 


. T, a. 3) For Words token of Juices * Peace 


| Word | 10 rere 
In Ae R. T. an 


2 1 — ory ron oe ego 


ef ajuſtice ſcandalouſly guily of telling a lie in we , hp 3 


of the peace Saler, Trin. 11 &126. 2. Aar. 8. — 


ſence we indifteble. Rex v. Revel; Eaft;'7 C. 1. 80. 420. 8. P. W Be — 139. Nis 
in a later caſe an information which. was moved for againſt one for having ſpoked in's defamatory man- 


ner of a juſtice of the in ref and it was cur. that it, is not the 
ful ws nate fle e Inc wh : on 


4 N | b * 
* 
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6 N 
indiQubls. 
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malctable. „ Pocock; Tris. 0. 2. Str. In fuck. — wuſt be laid that- * 
= im in th SS office Rex » Lon, Nane. 


2. To fay of a juſtice of the peace iti the execation of his offica 
qd ling tees that he rp, i ane, rene 
. 15 G. 2. ger. 1168. | 


. (V. * For what Words i in Diſgrace e of a Trade, tee. — 


HE laintiff being a carpenter, broug ht an action for theſe 
Ln « He has charged Mr. 4. for” forty days work, and 5 
ov, 7 the money for the work that might have been done | 
« in ten days, and he is a rogue for his pains.” After verdict 
for the plaintiff, judgment was arreſted, the words not being 
actionable. Ki Wg -er er Fut Eaft. lors 2, Str. 797 


J 2. 3 For Words. In what Caſes it lies. Where 1Viner ge. 
the Words in Mitiors Senſu are not actionable. 


| Tur old chile that eee 8. P. Fer- 
exploded, and the rule at this time is, that they ſnall be We 


| + taken in the ſame ſenſe as they would be underſtood. by thoſe who 
bear or read them, and for that purpoſe all the words ought to be 


: taken We * Ni. ak 4: e KA 


. b). r — 


1. THERE were 8 counts in-the ln upon differ- ky 
ent ſets of words; the firſt were theſe: „That rogue 
« Jo. Tindal, that ſet the houſe on pre, (meaning che ſummer ' 
« houſe that was burnt, in che occupation of one M. Carton ws Wan +... 
« and if any body will give me-charge of him, I will 8 1c) 


0 4 to. Now: Priſon.” The fafth' were theſe: - » Tindal _ 


« houſe on fire (meaning the ſame houſe) ;” there was a ver- 
dict for the plaintiff on the firſt and fiſth counts. It was moyed 
in arreſt of judgment, that the latter ſet of words were not action 
able, for that every count in a declaration is a ſubſtantive count, 
| and the innuendo (ee meaning the ſame houſe”) ſhall not relate to - 
the ſummer-houſe mentioned in the firſt count. But the Court 
held, that they ſhould have relation to the former ſet, and that 
they muſt be taken to be ſpoken maliciouſly, as the jury had found 
| 1 Tindal V. Moore, Hil. 33 G. 2. 2 Wilf, 114. 
e colloquium was on the death of D., and the defendant s.  - 
ſaid to the plaintiff, „Jou are a bad man, and I am thoroughly — 5 
convinced you are guilty, I meaning of the murder of the faid ' — | 
4 D.) and rather than you ſhould want à hangman, I would be , Eat. 
« your executioner.“ 1 was objected, that theſe words were not 15 C. 
actionable, the colloquium bing only of th death of te," . 


8 N * 


Jr NN EE Eng 


; , ' * | 4 © . g wy 4 — 
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8 ; 4 
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* 


mat he died by the hands of the plaintiff; and therefore could not 

an muendb be extended to a charge of murder. But it was 

held by the Court, that by the defendant ſaying the plaintiff was 
guilty of it, he muſt-mean ſuch a ſpecies of death as would infer 

guilt. Murder is ſuch a ſpecies ; the innuemdo was therefore ſufh- 

-  ciently regular; whether it was true or not, that ſuch was the de- 

fendant's meaning was a fact for the jury to decide upon. And 

 . _..., | aftex verdict it could not be objected to. Oldbam v. Peake, Mich, 

3 15 GE. 3» BlathRt. 959. 1 4 1 , 


ep I 2 N T3 4 NX 1 ; . 
U. bi 2) Fer Words. Declaration good. In general (a.) 
| N an action for words, the plaintiff declared that by reaſon 


cuſtomers, left off dealing with him. Upon the trial the 
plaintiff proved the words, and the ſpecial damage as to M., and 
would have gone on as to the others; but per Raymond, C. J. 
Where the words are not actiohable, but the ſpecial damage is 
the giſt of che action, this ſort of evidence is allowed, tho 
| the particular inſtances of ſuch damages are not ſpecified in 
_ ** © declaration; but where the words are actionable, particular in- 
'- © ſtances of ſuch damage ſhall not be given in evidence, unleſs par- 
tieularized in the declaration. However, he itted the plain- 
tiff to give general evidence of the loſs of cuſtomers. Browning | 
v. Newman, at Guildhall, coram Raymond, C. J. Mich. 12 G. 1. 
Str. 666. But modern practice does not ſeem to warrant this diſ- 
tinction. Bull. Ni. Pri, 7. ; | 
2. After verdi& for the plaintiff, and damages entire, where 
ſome of the words are not actionable, the Court on motion will 
| arreſted en grant a venire faciar de novo on payment of coſts, that the plaintiff 
, account. of may ſever his damages. Anger v. Wilkins, Mich. 6 G. 2. Barnes, 
478. cited Bull. Ni. Pri. 8. „e ee be, 
r pr bnmgy3erm wary voy * 
23.4 The declaration in an action for words may either lay the par- 
 , ticular words ſpoken, or may ſet out the ſubſtance of them; and if 
theſubſtanceonlybeſctout, as that the defendant charged the plain- 
tif wich ſuch or ſuch a crime, &. then it is ſufficient to prove the 
ſubſtance of the words, and there are precedents of the ſort in R 
rails Entries, and the ſubſtance is laid in Latin; but where thi 
very words are laid, thoſe words muſt be proved as laid, thou 
the rules are not now ſo ſtrict as formerly; for if there ſhould 
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of the words, one M. and divers other perſons, who were 
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(a) Words ſpoken at different times may be given in evidence on one count in the declaration, in order 
to ew the malice of the defendant. Chariter v. Barrett, Peake's Caſes, 22. So the plaintiff may give 
evidence of any words uſed by the defendant to ſhew the ſpirit and temper by which indoor apt 
Mead v. Daubigny, Peake's Cuſes, 125. Although the declaration ſtate the words to have been ſpoken 
with. A.; evidence of words ſpoken to B., may be given to ſhew the animus and malice of 
ided ſuch words be not actionable of themſelves. 15.—— And in a ſubſequent caſe of 
an action for a hbe!, after the libel had been read, other rs and letters which alfo amounted to Tibe!s 
were admitted in evidence, though they contained matter was a ground for another aQtion, Lee v. 
Hufen, Peake's Cafes, 166.——So in a criminal tion} for a libel, other papery may be given in 
e v. Pearce, 1b. 15. N 
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$ xariation in the order of the words as proved to be ſpoken ſrom (-) AH 


at is laid in the declaration, ſo it be agreeable in ſubſtance, it d in ce 
is Cufficient (a); ſo likewiſe, if immaterial words are proved to be fond, and 

ken more than laid in the declaration. But if the words laid =, <ul 
and the words proved are ſo different that if the plaintiff were to rar dawg 
recover, it would be no bar to an action for the words proved, the the third, 
plaintiff muſt, be nonſuit. Neſſan v. Dixie, Bart. Trin. g G. 2. Rep. berton. 


temp. Hard. 305. | Seven 


| | 6, 
, If words be laid to be poken falſ ot OO 


malitioſe, it is an aver- 
ment that the words are falſe; for were f 


y ſpoken falſely, 


the words could not be true; and if they were true, it lies upon 


the defendant to ſhew that in mitigation of damages. Carpenter 


v. Tarrant, Mich. 10 G. 2. Andr. 399. 


5. Though all the actionable words laid in one count of the 
declaration are not proved; yet if any actionable words are 


| — damages may be given for thoſe. Compagnen & Lx. v. 


in, Mich. 12 G. 3. Blackft. 790. | 
6. It was former! holden, that the plaintiff muſt prove the 80, in av 


words preciſely as laid, but that ftridtneſs is now laid aſide, and fear 


it is ſufficient for the plaintiff to prove the ſubſtance of them. gar; 


However, if the words be laid in the third perſon, as, © He de- 2 juttice of 


« ſerves: to be hanged for a note he ſorged on 4. Proof of ke the 
words ſpoken in the ſecond perſon, as, You deſerve,” Dr. will 8 


not ſupport the declaration; for there is a great difference between ſpoken in 


words ſpoken in a n to a man's face, and words ſpoken de- weren 


Iiberately: behind his back. Fvarille v. Rigerr, Sittinge as Guild: Nr dees 


ball, Trin. 1773. coram Lord Mansfield, Bull. Ni. Pri. 5. | it to 


| | in the - 
ſeeond, and judgment was given for the defendant. Rex v. Berry, Hil. 31 C. 3. 4 Term Rep. B. R. 217. 
/ # * | 2 Þ * 


Fee eee e 


1. IN an aQtion for words, the defendant pleaded not guilty, and In «n ges 
| ] offered to prove the words to be true, in mitigation of da- 4. 1 
mages: which the C. J. refuſed to permit, ſaying, that at a meeting plnüf wich 


of all the judges upon a caſe that aroſe in the C. P., a large ma- felony, d 
 Jority of them had determined not to allow it for the future, but te 


that it ſhould be pleaded 3 whereby the plaintiff might be prepared ies 
to defend himſelf, as well as to prove the ſpeaking of the words. prove the 
That this was now a general rule amongſt them all, which no judgs a + 5, 
would think himſelf at liberty to depart from; and that it eu mitigation 


tended to all ſorts of words, and not barely to ſuch as imported of damagess 
a charge of felony, Underwood v. Parks, Mich. 17 G. 2. at Sittings — 
| +> + + for the opi- 


coram C. J. Fer. 1200. 7 


- 13 


j* e een. iriſt a mer- 
Chant at Briſtol, for faying bis veſſel was ſeized, aqui put in 
= hn, corn; Lee, C. J. held, that proof of the 


es having beard i read our a letter, and that he only 


the ſtory; was no juſtification ; but chat every perſon 


23 ER And the 


Jary accordingly gave 1501. damages. Bull. Ni. Pri. 10. 


cation from the oceaſion. So that what taken abſtractedly would be 


| Per 

e in W otherfonv. Ben Hi 26G. ge r 
n Ku. 

4. To an action for 2 . 

the e was a common-ſwindler, and hat be, in concert with 

| others, def 3 divers z the defendant pleaded in juſti- 

{ ». - © &eation that ir wins abr fraudulently, and diſ- 

. erer was one of a 

„ had alſo been gui 

deceiving and defrauding divers perſons with whom he had 

Dine and canſations3 wherefore he printed and publiſhed, 


ves -infiſted. in ſup tof the plea, that it might be as general as 
— the declaration. Hut the Court ſaid, that as to the declaration 
| ——— and the plaintiff was bound 

t ſtate it as it was made; but it did not follow that the deſend- 

- _ © ",, ant ought to juſtify in ſo general a way. The defendant is prima 
d be conſidered as a wrong doer z when de took upon bim- 
ſelf to-juſtify generally the charge of ſwindling, he muſt be pre- 

-, pared Sith the fafta which conſtitute, the oh. Lei other 

- maintain bis plea ; then he ought to ſtate thoſe facts hr he pl 

pn the plaintiff an opportunity of denying. them; tor the 

cannot come to the trial prepared to his whole life 
e 27 G. 3. 33 2 N. 148, FR; 


| Wide Bull... * n Shin; e e en M el 
by — ite by the Court in ſuch ſenſe as not to be actionable, they 
= to be ſo conſtrued; but it is at this day ſettled that words 
to be conſtrued” ge 
. is... 3 


W ; + To every libel there may be a neceſſary and implied ju us. 
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(N. b) Wende. ta what Caſe Adion upon the Caſe 
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W. b. 6) Fer Slander of Title. 
„ „ Anas 5 ö . | — - 
ERTAIN- premiſes, of which the plaintiff was mortgagee, 
C we by auction for the benefit of the parties re- 


5 wy intereſted" in them, and by their joint agreement, and 
0 * before the bidding pro- 

ceeded far, B. (the defendant), who was concerned as attor- 
ney for a creditor of L., the original owner and mortgagor, told 


b 
me - perſons had actually bidz 


the company that he was ſent by a ereditor of L. to acquaint 
them that L. was a bankrupt before he made the mortgage to the 
plaintiff, and that there was a docket made out for a commiſſion 


againſt him, and that his name would be in the Gazette on the 
Saturday evening following. Upon this the bidding (ceaſed, and 


the eſtate remained unſold. What the defendant thus declared 


was partly true, and partly otherwiſe z it was true that he was 
really ſent by his client, who was u creditot of L., on purpoſe to 
make a public declaration in the auction · rbom that L. was 2 
bankrupt before he made the mortgage to the plaintiff, and that 

. 3:4; and make him a — 4 


that night. But it was not true in fact, nor did his client give 
the defendant authority to ſay that mere was a docket made out 
for a commiſſion againſt him, nor that his name would be in the 


he fn, client) would 


 Ganette on the Saturday evening _ ing No malice was either 
2 s counſel inferred malice from 


alleged or proved, but the plainti 
the-falſe part of the aſſertion. The plaintiff had a verdict, which 
the defendant moved to ſet: aſide, and have a new trial; and after 
argument Lord Mangeld obſerved, that in point of law it was 
to be conſidered, iſt, whether the action would have lain againſt 
the defendatit, if he had only delivered the meſſage in his chent's 
own words; and, ad, whether the variation he made from them 


would ſubjeQ him to the Action. As to the firſt, the Court were 


clear, that he was go more linble to the action than the ereditor 
himſelf would hayt been. To maintain an action of flander of 
title there muſt be malice expreſſed or ĩmplied and the flander 
maſt be ſuch. as goes directly to defeat the plaintiff's title; but 
neither was ſo here. As to the ſecond, it was held there was no 


material variation ; it made no difference with regard to the plain- 


tiff or his title; for L. was then à bankrupt, and liable to a com- 


miſſion, which might have been taken out on that day, and 
the bankrupt's name in the Gazette of the Saturday following. 


Hume. Le Breton one, &. Kaff. 9 G. 3. Burr. 2422. as 
#36 . 4 . = "= ; W 


lies for a Nuſance, and againſt whom. 


| 1. A Man poſſeſſed of an ancient ferry may bring an action 


againſt one who ſets up a new ferry near to it? for if it be 


"an ancient ferry he is compellable t keep boats, Cc. M v. 


art, Mich. 18 G. 2. Bull. Ni. Pri. 35. | 
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to C., it does not provent another from carrying paſſengers from B. direRly to D., though the latter 
ot; 1, N Sh a — f ü 8 17 7 I , place 
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tvurſe thereof; and F 
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eins in his gr 
, immemori ia 
3 yr ay wee Meir. mud, an 
' ” and e dms, Oc. as it was law ful z and denied that an 
had been obſtrufted Thel plaintiff, «proteſting that the plea 
_ rfiownted lo che iflpey repliedl tiiat the defendant did this 4 
wyjtyia fud ; and the defendant + 2 ted. The court were of opi- 


* , _ viowithat the declaration was"very g80d, N 
a ii, ind chat the * plea did not deny the 
plaintiff had ſuch a watercourſe, and amounted to a confeſſion of 


che plaintiff's action; for although there have been pits in che de- 


adant's-purpoſes, was 
| im effect alleged a right to keep all the water if 
12 3 
| Gab. 216. 

* * 
1 

2 Price, Woresfer bunmer Alia 

rug. 4. Action on che eaſe lies againſt che owner of tithes for not 

But a euſtom in a pariſh 


atice ſhould be given to ſuch owner of ſetting them out, is 
om, and, therefore where ſuch a euſtom exiſts no 
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* #t an aQion for obſtruQing a way, the plaintiff; proved 7 > 
F. was: ſeized of the plaintiff's tenement and the defendant's © wot 


* 
* 
— 


cloſe, and in 1753 conyeyed the tenement to the plaintiff, with all - 9 9 
ways therewith uſed ;; and that this way had been uſed with fe 
tenement as fax hack as memory could go. The defendant pro- 27 | 
* - diceda rn leaſe from F. for three lives, made in 1723, by 
which F. demiſed the field in queſtion in as ample manner 3 
R. a former tenant held it; and in this leaſe there was no — 
- ofa, waß ver theyglaſe , Yates J. held; that by, the leaſe, without 
any teſervatioh, the way Was gone, and therefore could not p 
under the vob al! ways, c. But as there were thirty years ; 
intervening betweenthe defendant's leaſe and the plaintiff's con- 
8 veyance, and the way had been uſed all the time, that was ſuffi- 
cient to afford a preſumption of a grant or licenſe from the de- 
. - Tendant, fo as to. make it a way lawfully uſed at the time. of the 
. plaintiffs conveyance ;z and then the words of reference woul 
operate *. it, and the Way would paſs. Keymer v. Summers, 
Hereforll Summer Aſſizes 1769. Bull. Ni. Pri. 74+ SF 
6. If there be an injury to the king's highway, which is a 170 
| public nuiſance, thowgh ſuch do occaſion a ſpecial injury to a patti ?- 
© cular perſon, yet that perſon cannot maiꝑtain an action on the caſe 
- againſt the party cauſing the nuiſance; the remedy is only by indift= 
ment. Hubert v. Groves, Eoft. 34 G. 3. Eſpinaſſe's Caſes, 148. 2 * 
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IN. b. 2) Actions for Nuſances. Againſt whom, gg. 
Leſſor, Leſſee, Feoffee, & At what Time. 


2. 1 ug * . 12 #3 def nn 

1. IIPON a rule to ſbew cauſe why judgment ſhould Hot be That ane 
Ps U arreſted, it appeared, that the action was an action upon may bring 

the 8 8 brought Log ory 3 22 — 

in a houſe againſt his own lefſee, for ſtopping up divers windows fr injury =» 

of the r The rule was diſcharged; anc per cur. it has heren 3 
ſaid, that as the nuiſance to the houſe, by ſtapping up divers wins _ 
dows, may be abated, before the/&&fcndant's term is expired, 8 = 
plaintiff cannot. at preſent maiſitain- an aQion- againſt: his Gn r. 
fſee for ſtopping them up. aye the -plaintiff, may anajntzm- ag 8 e. 75 
action for the injury; to his inheritance, by obſtructing the ingreſ 8 * 
of light and air into the houſe. And this action dees 86 well lie When 4m. 
* the plaintiff's own leſſee, as againſt any other perſon. 8 * 
Thom linsen v. Rrawnes Eff. 20 C. a. Sena. 

2. In an action on the caſe the plaintiff declared, that in right e »* 
of a certain meſſuage he was entitled to a right of way over a cer 3 

tain field of which the defendant was in poſſeſſiom, and that the brought = 
defendant, by reaſon of his poſſeſſon of the ſajd feld, ought to . 

repair the way, get that he had permitted it tobe ruivaus,” The bfu, 

defendant demurred generally, aud inſiſted that the plaintiff ought e 3 
to have ſhewn by what right e win] Tags amo | rho EN 
to repair the road, for that he not dy common righe obere the © 
merely as occupier: but the cout ne elkarh of opinion, that pix'notf ha 
the &eclaration ſufficiently charged the defendgnt by reaſon of hig e 
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3 poſſeſion ; and che plaintiff had judgment. Rite. Smith, Thin, 

another 30 G. 3. 3 Term Rep. B. R. 566. 
ps. mon bnder the defendant, whereupon it was objected the action n * the Maine had a 
2 with leave to move to ſet it aſide, and enter a nonſuit if the churt ſhould be of opinion for the 


objeQioo. Afterwards, upon a motion for that purpoſe, Lord Kenyon, C. J. obſerved, that it was ſo 
aotoriouſly the duty of the Qual occupier to repair the fences, and ſo little the duty of the landlord, 


ee = * 2 = — vo © the be may maintain an 27 bis Ab. ge 1 ; 
= * 318. | 
3 — (U. d) Diſceit. Againſt whom it nes. bb an 
a 4... expreſs Warranty. (Servant) 
3 7: Y oY Goldmith's apprentice ſold an 2 20 of gold and filver, upon a 
» Af Brew pecial warranty that it was the ſame value per ounce with an 


50g. efſay then ſhewn. Upon evidence it appeaxed that he had forged 

| efiay, and that the ingot was made out of à lodger's plate 

| which he had ſtolen, And Hyre CJ. held, that the mafler was 
anſwerable in this caſe. Grammar po al. v. * Mich. 
12 G: 1. Str, 653. 


3 * 
weine — (2. b) In what Cake: it lies, upon an + Spun 
"=" Warranty. 

1. PHE defendant came to the plaintiff, wha, was a ſword- 

| . Cutler, to ſell him a ſecond-hand ford; and upon his 
warranting it to be a filver hilt, the plaintiff offered him a guinea | 

" and à half for it; the defendant refuſed to take the money, and 
«i Gor n went to ſeveral" other ſword-cutlers, but not meeting 

2 chat would give him ſo much as the plaintiff, he came 
* Deck to kirn and told him he ſhould have it for the price he offered : 

* dee plait. tiff upon that, thinking te have it cheaper, refuſed to give 

ſſio much, aud at laſt beat down the price to 28 5. which the 
TAE defendant accepted, Afterwards the plaintiff diſcovered, that the 
"2 gripe. of it only was ſilver, and the reſt of the hilt was braſs; z upon 

| which he brings his action againſt the defendant, and declares 
* n the warranty of the hilt's — ſilver, when in fact it was 
"braſs: but not . able to a warranty upon the ſecond 
| bargain, he wis nonfuit; the C. N opinion that the war- 
r ranty upon the former bidding did nat extend to the ſale, which 
#1! + Vas a new and different contract at a different time. L{nonymou? 

ceram Pratt, C. J. at Guildhall, Hil. 7 G. 1. Str. 414. 

2. In the above caſe the C. J. alſo ſeemed to be of opinion, 
"” that the gripe being ſilver, the plaintiff ſhould have declared ſpe- 
- cially on eee of the reſt of the 1. only, and have fa 


o_ 89 9 months after, durin 


— 


2 [ 


- that _—— was 2 Did. 97” ap 

3. The plaintiff bought a mare edefen 30 guineas, 
which the defendant warranted ſound, and free from. vice and 
blemiſh ;-ſoon after the ſale, diſcovered that ſhe was 
a roarer, had a thorough pin h the hock, and had a ſwelled 


: 


95 Atklons. a | 165, 
_ whieh+time he gave her phyſic, and uſed other means to cure her i | 
at the end of 8 he ſold her, but ſhe was ſoon returned 
to him as unſound,” After ſhe was ſo returned the plaintiff kept 
her ſome time, and then ſent her back to the defendant as un- 
ſound, who refuſed to receive her. On her way back to the © 
. © plaintiff's ſtable ſhe died, and on her being opened, it was the ; 
opinion of the farriers who examined her that ſhe had been un- 
ſiound a ſull twelve-month before her death. It appeared that the 
plaintiff and defendant had been often in company together, during 
the interval between the time when the plaintiff. bought the mare, * "4 45 8 
and when he ſent hex back to the defendant ; buy did not ap 
that the plaintiff had ever, in that interval, acquainted the defend- 
ant with the circumſtance of her being unſound. Ter plaintiff 
had a verdict, with 30 guineas damages; and it was afterwards - | 
moyed to ſet jt aſide, and that a nonſuit might be entered j which © _ © 
the court refuſed, holding that no length of time elapſed after the <3 
'* ſale will alter the nature of a contract originally falſe. The bar-= | 
gain being complete, if it be fraudulent on the part of the ſeller, 1 
| Fe will be liable to the buyer in damages, without either a return _ 
: or notice. Fielder'v, Starbin, Trin. 28 G. 3. 1 H. Blackft. 17, 
4. A horſe was ſold at a public auction warranted fix years old, 
#5 and ſound. One of the conditions of ſale was, that the purchaſer” | 
ol any horſe warranted ſound, ho ſhould. conceive the ſame wo. ® 
be unſound, ſhould return him, within two days, otherwiſe he | 
ſhould be deemed Tound. Ten days after the ſale, the plaintiff, * 
who was the purchaſer, diſcovered that the horſe in queſtion was 
2 years old and then the ſeller refuſed to receive him, and the 
\ 1 horſe was ſold, - The plaintiff brought an action upon the warranty 
of the ſeller, byt the defendant had a verdict, which was after- 
wards ſet aſide upon motion; for the condition was only applicable 
to the ſoundneſs of the horſe, but the warranty went to the age 
alſo; and the plaintiff having ſold the horſ@ did not preclude him 
ſtorn the action. Buchanan v. Parnſhaw, Mich. 29 G. 3. 2 Term + 
Kep. B. R. 745» - At Las A 7 
: N. 


; (G. c) Action on the Caſe in Nature of Deceit. In Winer gg. 
Ny © what Caſes it lies. r — 


T HE plaintiff declared, that the defendant did wrongfully and An aQion 

- decentfully encourage and perſuade the plaintiff to ſell and 2 the caſe - 
deliver to one F. divers goods upon truſt and credit, and did, for he, rg | 
* that purpoſe, falſely aſſert and affirm to the plaintiff, that F. then man dee 
and there was a perſon ſafely to be truſted ang given credit to in any Toes 
4 that reſpect, and did thereby falſcly and deceitfully cauſe and pro- f ano, 
8 cure the plaintiff to ſell and deliver the ſaid goods upon truſt and Cem. D.. 
9 credit to the ſaid F.; and in fact the plaintiff confiding in, and tit. _ 
4 giving credit to the aſſertion and affirmation of the defendant, did 8 De- 

ell and deliver the ſaid goods to the ſaid H, whereas in truth the cer (A. 5). 
ſaid F. was not then and therea perſon ſafely to be truſted and = b : | 
£ given credit to in chat reſpeR, OR n = 
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. Actions. 
1 and che faid F dend had any other er ebe an his behalf + 
ende paid to the plaintiff the 12 of the Tad 175 $3 but on the con- 

© -thecourt; be trary-the fad E. then was and continued unable to pay for the 
" ſaidupen the ſame 3 and" averred, that the defendant deceived the plaintiff in 
my 8 this, that'th fad Þ. was not a perſon ſafely to be truſted or given 
ration, credit to iat reſpect, and that the d endant well knew the | 
no 1 ſame, per quod the' plaintiff was decetved and impoſed upon, The 
of contract * 5 
was Med | plaintiff had'a Gale; and upon a motion to arreſt the] judgrpent 
the caſe' was very Tully argued by the judges of the King's >, 
" te part parties: three of whom againſt Org, J. held, ar e action bu lay, not» 
ation nok Withſtatidinng the defendant did not ap have bad any intereſt 
20 the de- if the afſertion Whigth'l& made; acer of the falſehood of he 
fendant, and thing-affetted conſtitutes a frat *thouph ther be no colfafipn be- 


- 
oO 


8 tween the pay making the aſſfertion and the perſon Who is WY 
which fited by it 3 and the plaintiff having been cheated, Ovght to have 


Jaw co , 
2 a 3 Faſc and anurher V. 8 Hl. 20 058 325 erm. 
wb, or in Rep, 31. þ 
with it demands from him any account Sele e F.; W not to be int ite fled in an 95 3 
_ between the plain oh F. nor to colluded with them; but he knowi aſſerted a 
hood for the puppoſe of igduCing the plaintifis.to- truſt F., by whieh they loſt. the value of their goods. 
Then, this is an ation againſt the defendant for making a alte afficmation ing a lie teſpecting the. 
credit of a third perſon with intent to dective, 'by which the plaintiff was darivified; and for the 
damage ſuffered, the plaintiffs contend that defendant is anſwerable in an aon upon "the caſe. It is 
admitted that hs action is new in point of precedent ; but it 3s infiſted that the law recognizes printi- 
hich N may be ſupported. The Principle upon which it is contended to lie is, that w wherever 
. br Doty is prodtiſed to ma detriment of another, the law will give redreſs. This propoſition, 
. ſaid the learned Julge, I controvert p for in every caſe where deceit or falſahood is procl i ſed to the detri- 
| ment of another, the d will not een ; and 1 fay tha by the law as it now' ſtands, no les | 
ugainſt any perſon ſtanding in the p icament of this-defendant, for the falſe «Grmation ſtated in the ; 
declaration. The tort complained of, is the falfe affirmation made with intent to deceive, and It Is ſaid 
to be an action upays ſe analogous to the old writ of Deceit. But on looking old cet 
- caſes in which the old of deceit has been maintained upon the falſe affirmation of the defen 
- he thought the action could not lie. He faid he had not met with any caſe. an action upon a falſe . 
mation, except againſt a party to à contract, and where there is a promiſe LY. implied ; that 
dee fact is ooo eee 8 caſe ever exiſted, 1 drang — 9 
” agaiaſt the action. Upon pciple is. t ſaid to be an injury ?. ifts ſay, on 
ground — when the queſtion endant was bound al a There' are caſes 
where a man is $$6and hot to . — o ſuch Lale * eps; cept id the caſe of contrafts 
ant al the en forte wah r rene 
aſſumpfit. And from & perſon being bound in a ok K. that before the court, a variety of caſes 
4 may be found in the book's, in eb even the contracting party is not liable for a ifpeeleatation, * 
There are caſes of tuo forts; i in which though a man is deceived he can maintain no action; the firſt 
claſs (thoufh not analogous to the preſent) is where the affirmation is, that the — Fo has not a de- 
—— which ig a "vs le one there the impoſition, the fraudulent i intent ue 
caſes is tans the affirmation is what! is called in 4 8 122 N. ae nort afſer- | 
ſuch as the party deceived may exerciſe his own judgment upon a0 ee it is GG of opinion, 
whe:e be may make enquiries into the truth of the aſſertion, and it his own fault, from lachet, 
chat he is deceived. | 1 Roll. Abr. 162. '' Yelv. 20, 1 Sid. 146. Cro. Js. 3386. Bayley v. Merrill, N 
2 * N ſome principle may be extrafted to thew that ſuch an action cannot be maintained. 
what is fraud, which will ſupport an action, is matter of law. 2d. That in every caſe of a 
. milfepreſenration attended with damage, an action will not lie even between contraQting par- 
tied. 3d. That if the aſſertion he eggs it is that ſort of miſrepreſentation | the truth of which ' 
does not. 2 Im the knowledge of the defendant, but be enquired into, and the phintiff is 
botind To to do; and be cannot recover a my which he ffered b lachts.” Any affertion | 
re Telarfve.yo credit, eſpecially where the ty making it” bas no . nor is in any collufion 
the er <Qi whoſe credit the ion is made, is like the caſe i. Yelv. 20. which was 
of Buller, I. on the other hand obſerved, that fraud without damage, or 
damage Ba fraod, gives bo caufe bf a „but here theſe two cond, an action li . Bulſt. 9 5. 
He agreed that an n cannot be ſupport for teliing a bad naked lie. Every deceit comprebends 
\a lie; but a deceit is more t an a lic on account of the view with which i; is practiſed, its being . - 
— with ſore dealing{\and the injury which it js calculated to occahon and doe: occaſſon to another per 
© He laid out of the-queſtionithe caſt an © Cro. 196. and all other tafed which relate to Frethold + +66 5 
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| jo at his peril to ſee it, The caſes cited-on the part of the ee eee 48. 
Carth. 90. Salk. 210. Ar to the firſt it is to be obſerve that the book does not aeg to gwe che reaſons: 
which the court delivered their judgment; but it 1s ders quolag by e the der who jan 
What was alleges by counſel in the other caſe. The true ground of that determination was, that e 
aſſertion us of mere matter of judgment and opinion; of a matter of which the defendant haf 50 ya 
ticular knowledge; but of which many men will be of many minds, and which is ofiea governes. 
whim and capyice.. judgment or now in ſuch caſe implies vo knowledge. It is Rated gr this record. 
that the'defendant knew that the vas falſe. The caſe in Vely, admits that if there had been fight 


ration neither ated that the defendant deceitfully ſold the goods, or that he knew them to be the pro 
party of another perſon; and a man may be miſtaken in his property and right to a gs without any. 
A or ill "Intent. Ex conceſſir therefore, if there were fraud or deceit, the action would lie ; and do. 
ledge of the falſchood of the thing is fraud and deceit. But notwithſtanding theſe objeQions, / 
tus court held that the action lay, becauſe the plaintiff bad no ponies of nent Es OY EI 
delonged, but only by the poſſeſſion. . And. in Cro. J. 474- it was held, that 
knowing them to be a ſtranger's, e oe e and cout of action. In the caſe of Medina v. Stough- - 
| ton, Salk. 210. there {yan gbiter didfum of Holt, C. J. that where the ſeller of 2 perfonaFthing is gut ok 
non, it is otherwiſe," for ther may be room to. queſtion the ſeller's title 3 and  aeveat"emper , 
F ſuch caſe to have an expreſs Warranty ot a yood title. This diftinQian is nat 1p" ed ig; 
LA. 7 3931 and if an | offirmation at the time of ſale be 4 warranty, he (Buller, J. ould + 
not feel a diftintion between the vender's being in or out of poſſeſſion- The ithitlg Is bo © of. 
him, and in conſequence. of bis afſextiony and if there be any difference, it ſeemed to_him the , 
caſe war ſtrongeſt Hing the” 2 2 n be 
but the wartanty to rely o Theſe caſes then are, not authorities againſt, but in fayour of the 
before the court. That knowledgg'of the falſehood of the thing alſerted” conſtitutes fraud, 
there be no colluſion, is further proved by the Riſney v. Selbey, Salk. 211. where the ju 
proceeded wholly upon the ground that the defendant knew that what he aſſerted was falle. . 
fraud and deceit Z. out of 10001. it makes no differente to B. whether Al or any other 
that 1000 J.; he has la His money, and if he can fix fraud upon . reaſon ſeerns t ſay thit he- 
a right to ſeek ſatisfaction againſt him. Authorities are not wanting on this point., 1 Roll. Abr. 91. 
7 22 1 Roll. Abr, 100. fl. 1 * 58. 1. 28. Cro; Ia. 425, The. giſt of the action is 
and deceit, and if that fraud and t can | | 
iniquity, it proves his malice to be the greater. The fraud ſtated in this declaration is, that the de- 
fendant ured the plaintiffs to ſell goods on credit to one whom they would not otherwiſe have truſted, 
by afſerting that Which he knew to be falſe. The caſes above cited, and Sid. 145. d Keb. 522. 
prove, that the declaration ſtates even more than is neceſſity ; for fraudu.enter without ſcienis ot ſciens with - 
.- out fraudulenter, would be ſufficient to ſupport the action. But the aſſertion alone will not maintain the 
d ation; the plaintiff muſt go on to prove that it was falſe, and that the defendant knew it be fo; by 
+ + what means that proof is to be made out in evidegce need not be ſtated in the declaration. If 2 man, ſaid 
Mr. J. Buller, will wickedly aſſert that which he knows to be falſe, and thereby draws is neighbour into 
a heayy loſs, even though ic be under a ſpecious pretenge of ſerying his friend, I H rabibus iftis now 
Jura ſubſerviunt. Lord Kenyon, C. J. and Aſhhurſt, * end the latter obſerved in antwer to 
the objection, that if this action could be maintained; aby man may have an action brobght againſt bim 
for telling a lie, by the crediting of which another happens eventually to be injured; that fuch a conſe- 
© quence by no means followed, for in order to mike it aRionable, it muſt be accompanied/with the cir- 
cumſtances averred in the count on which the argument then was, namely, that the de tend ant, intending 
to deceive and defraud the plaintiffs, did deceitfully encourage and perſuade them to do the ct, and for 
chat purpoſe made the falſe affirmation, in conſeq ence of whith they did the act; any lic atcompanied 
with thoſe circumſtances, he clearly held to be the ſubject of nb IF" Vide g Term Rep. B. R. 
To ſupport an action for- a falſe aſſertion as to the eircumſtagces of 2 third perſan, it mult appear 3 
the defendant made the falſe aſſertion for the purpoſe of impoſing on the plaintiff, and that he, telying 
on that information, was (deceived, Scott and another v. Lara, Trin, 34 G. 3. Peake's Cafes, 226. 
However falſe the account a perſon may give to a trader or his agent df the character or property of a 
third perſon, with whom he is abont to deal, if the trader or agent know from his on knowledge that 
ſuch third perſon is not to be truſted, he ſhall not, by s pretended reliance on the repreſentation made by 
ſuch perſon, charge him for goods iſhed to the third — Cowen & al. v. Simpſon, Hil. . 
50 Jo, Bipigath's Cal, 390..." 1 ö e 
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„ an action againſt: one for proceeding wrongAllly.in an In matic 
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-inferior court, the expreſs nialice and grievance muſt be laid er ma- 


in che derlaration and proved, and it is hot enough to ſuy that the Tours, 
2 2 * * M 4A defendant (malice * 
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is out of poſſeſſion, becauſe then tha vendec has nothing 
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ing them to be his, . 


A 


Wed hays been otherwiſe. The objeAtion to the action, in We Cafe in Carth. 90: wa, that the Wc». + 


fixed by evidence-on one who had nö f in his 


. 7 : | 8 p . 
r : * 


£ FF " a 5 
oo on 
*  eltherex- _ defendant brought an action againſt the plaintiff, ex malitia es fins 

—— . cauſa, per quod he put the defendant to great charges (a). The 

Bunt b re. Plaintiff brought an action on the caſe in the K. B. in Ireland, for 
bade cauſe, a. malicious proſecution, and ſet forth that the defendant unjuſtly 
| ſt beth ſeized and detained ＋ hogſheads of brandy, the property 
peer ee of the plaintiff, and exhibited an information againſt him before 
Tem v, the ſub- commiſſioners of exciſe, falſely alleging that the ſaid 
38 brandy was brought into a certain port, and was intended to be 

- Mich, carried away again, without due entry firſt made, or payment of 
Ges. 3. the duty. Upon which information the ſub-commiſſioners con- 
os Ia. demned the brandy; but upon appeal to the commiſſioners of 
None , appeal, they moſt juſtly reverſed that judgment, and ordered the 
Sutton brandy to be reſtored, ' whereby che plaintiff had been put to 1 | 


In error, coſts and damages. The jury gave a verdict for the plaintiff, but 
- 1 R. the court of K. B. in Ireland arreſted the judgment; upon which 


510. 4 writ of error was brought in the court of K. B. here, where 
5 og ;. the judgment of K. B. in Ireland was affirmed upon the ground, 
3 14. Ray- that the plaintiff himſelf had ſhewn, by his declaration, that the 
ond, 352, proſecution was not malicious; becauſe the ſub-commiſſioners 
6. 286. gave judgment for the deferidant, and therefore the court could 
x Roll. Abr. not infer any malice in him. Reynolds v. Kennedy, Mich. 22 G. 2. 
313. f. 3. x Wilſon, 232. — 25; FP | | 
2. In an action for a malicious proſecution in indicting the 
plaintiff for keeping a diſorderly houſe ; to prove the fact the 
clerk of the peace for 8 attended with the original ręecord 
of the acquittal; it was objected that there ought to be a copy of 
the record granted by the court before which the acquittal is bad, 
in order to ground an action for a malicious proſecution. But 
Lord ene C. J. held, that though this is neceſſary where the 
party is indicted for felony, yet the practice is otherwiſe in caſes of 
miſdemeanours. Morriſon v. Kelly, Trin. 2 G. 3. Blackft. 385. 
3. An action on the caſe was brought againſt the defendant 
for falſely and maliciouſly holding the plaintiff to bail in the 
- county court of Bridgewater. It appeared in evidence that the 
_ plaintiff and defendant lived at Taunton ; that the plaintiff was in⸗ 
©  debted to the defendant in 50. upon a contract at Taunton, where 
he was frequenily ſeen, and might have been arreſted; that the 
defendant had been heard to declare, that if he could not do for 
the plaintiff at Taunton, he would at Bridgewater ;-and afterwards, 
- when the plaintiff was at the fair at Bridgewater ſelling his goods, 
the defendant had him arreſted ; there was alſo evidence of the 


— 


Attions. 


defendant muſt know that the court at Bridgewater had no juriſ- 


claration againſt the juſtice of the caſe. Gin v. Wilcock,” Eaft, 
6G. 3. 2 Will. 302. 


giſt of the action, was laid in the declaration and proved; and the 


Fiction. A new trial ſhould not be granted for a fault in the de- 


169 


4. The plaintiff, who was 2 ſerjeant in the guards, was, to- 


gether with the battalion to which he belonged, ordered to Ger- 


many, and during the time of his ſtay abroad, was in a certain 


inſtance guilty of diſobedience of the orders of the commander in 


chief of his majeſty's forces there; for which act of diſobedience 


he was tried by a regimental court martial, and ſentenced to a 


certain puniſhment. By the articles of war no ſentence of ſuch. 
court martial is to be executed till the commanding officer (not 


being a member of the court martial)” ſhall have confirmed the 
ſame. The defendant was the commanding officer of the plain- 


tiff 's battalion, and no membi of the court martial; but not 


thinking the puniſhment ſufficient to which the plaintiff had been 


entenced, ordered that he ſhould be broke ; which was _ 
ingly done, and the plaintiff reduced to the ſtation and pay of a 


private ſoldier. After his return to England he brought his action 


againſt the defendant, alleging that he had, maliciouſly and with- 
out any cauſe whatſoever, ſuſpended and removed him from hig 
ſtqtion- of a ſerjeant. At the trial a verdict was found for the 
plaintiff, ſubject to the opinion of the court; and upon argument 
the court gave judgment for the defendant. For by the act to 
puniſh mutiny and deſcertion the king's power to make articles of 
war is confined'to his own dominions z and the court thought that 
they had no juriſdiction at all in this caſe, and conſequently that 
the action could not be maintained. Barwis v. Keppel Eſq. Trin. 
6 G. 3. 2 Wiſſ. 314. 75 

5. The defendant had held the plaiatiff to bail in an inferior 
court by virtue of a writ, which he cauſed to be indorſed for 
bail for 21. 145.3 and the plaintiff now brought his action for a 
malicious arreſt, averring in his declaration that he was only in- 
debted to the defendant in 30s. and no more; and that the de- 
fendant had no right to hold him to bail by the law and cuſtom of 


By the 

19 Geo. 3. 

©. 70. no 

— 2 
arre 

or held to 

ſpecial bail, 


upon any 


that court for that ſum. After verdi for the plaintiff, it was proceſs i- 


moved in arreſt of judgment, that it did not appear upon the de- 
claration for what ſum the inferior court could hold to bail. But 
the court gave wg rep for the plaintiff; for ſince the ſtat. 12G. 1. 
no perſon can be held to bail in an inferior court for leſs than 
49s., and here it is averred that no more than 3os. was due to 
the defendant, and that he had no cauſe of action whereby, by 
the law or cuſtom of 'the court below, the plaintiff ought to be 
held to bail. Smith v. Cattel, Eaft. 8 G. 3. 2 Will. 376. 

6. In an action for a malicious proſecution in preferring a bill 
of indictment againſt the Rn for forging a note of hand; the 


jury found a verdict for the defendant, contrary to the evidence, 


ing out of 
any inferior 
court where 
the cauſe of 
action thall 


to 10 J. or 


pon a motion for a rule to ſhew cauſe why the verdict ſnould 


not be ſet aſide, as being a verdict againſt evidence, and a new 


win granted, ths count laid the defendant had been fulfciently 


— 


- 


Attio 
was of + griminal nature. Nerris v. 


| . * | tried once, where the ſuit 
Dur, Eoft. 14 C. 3. Coup. 37 
7. An action on the caſe in not lie for delaying to bring an 
officer under arreſt to a naval court martial, for there is no rule 
of the common or ſtatute law applicable to this caſe, It is a mere 
military” offence. It is the abuſe of a military diſcretionary power. 
A court of common law, in ſuch caſe, cannot aſſume an original 
| 27. K.K. 14 Jobnftone v. Sutton in error, Mich. 27 G. 3. 1 Term 
8. At 1 trial of an action on the caſe for maliciouſly hold- 
ing the plaintiff to bail when nothing was due from him to the 
: eg the plaintiff proved the affidavit of debt, the writ, and 
** officer, but could not prove the warrant by vir- 
2 5 5 * was arreſted ; and notwithſtanding the return of 
| NG the writ, it was held, that without the warrant there 
2 no evidence of the arreſt having been under the writ, A” 
4 1 Hul. 33 G. 3. Peak he 92 _ 


% ._ \ 
5 N FAO c) Upon a Proceedings in Courts. In what 
Caſes 1 it les. 


If a dill of 1; Wen we trial _— an aQion for a cee proſecution of 
an ment for perjury it appeared, that the perjury was 
A, i that the now plaintif could not ele con- 
and thats he Was, upon exception taken to it, acquitted 
e ii N pe: examination of 3 witneſſes But the C. J. relying on 
n ＋ 1 e ogy held dhe action lay, though it was 
cioufly pro- a faulty tent, a bad ae ſerving all the purpoſes of 
: 4 malice, by putting the. Nied expence - expoſing him, but it 
ſhall nor, ſerves no pprpo rpoſe of quſfice-m"bringing the party to puniſhment, 
obliged-to if be be-guilty. "Chamber? v. Robinſon, Hil. 12 G. 1. Str. 691. 


prove a pro- 
dable cauſe for preferriog the bin; bar! it ſhall lie upon the plaintiff to prove ex reſs malice. Golding 
v. Crowle, Mich: 25 G. 2. Say: r. In an action for a malicious proſecution it appeared, that the 
defendants had [ndifies- the plaintiff as conftable for hav eng permitted a priſoner to eſcape out of 


his @uſtody,/ upon which indictment be had been acquitted, becauſe he was a headborough, and not a 
conſtables and it was objeQted for the defendants, that the action could not be maintained, becauſe 
the plaintiff bad not been acquitted on the merits, and the plaintiff was nonſuited ; but that nonſuit 
was afterward#ſct afjye/dhy the authority of the caſes of Chambers v. Robinſon, and Jones v. Gwynn, 
Wicke , Fentham, &aft. 31 G, 3. 4 Term Rep, B. R. 247. 
(9) I pert: mary. 2h. Bae 25 one,” a 
1 Re rope 1 N 
Rep. emp. 2 25 "the Kur brought an action againſt the defendant for 
e Latten proſecution, in indicting him and his wife for recciv- 
l ing ſtolen goods, knowing them to be ſtolen. The declaration 
2 Barnara· — that the bill preferred againſt the plaintiff and his wife was 
| 465. SE found iguoramus, and that he had thereby ſuffered great damage 
* 977 4 in his re putation and trade, had been at great expende in defend- 
this diſtine- ing Nl. and alſo at great expence in defending his wife. The 
28288 vexdict was for. the defendant, as to the proſecution againſt the 
tween torts Plaintiff; and for the; plaintiff, as to that againſt the wife. It was 
and con- moved in aa ede a man cannot ſue alone for 


ng 


' found coſts for him. But per Lord Hardwicke, C. J. 


1, PR . 4+ x $f ww $44 | 5 
= 3. The declaration ſtated, that therdefendant was governor of 


- 
. Y * 
” 
kak 
— ® * - 
: : - . 
wu, 


| damages done to his wifey but both baron and feme muſt join ; dd: i: 


and therefore the finding for the plaintiff only, as to that part of J*iater in 
the declaration which concerned the wife was, if any thing, 4 toproventy 
finding for the defendant ;. and conſequently they * to have the charges 

e plaintiff price 
may alone maintain the action, by reaſon of the ſpecial and par- each in 
ticular damages he ſuſtained in defending his wife, as in the cafe the manner 
of an uation the huſband for the aſſault and battery of his wife, N 
per quod conſortium amiſit. Smith v. Hick/on, T1 rin. 7 G. 2. Cun- — formar, 

” , 1 0 * 1 3 8 are 


uingham, 2. f 5 
Si T7 RAO 1 * « £35710 2p $74 e — ſeveral, and 
if you prove One of them, you ſufficiently proye your ebe Be La, Handy, C. J. & cur Rep, temp» 


Hardw. 552 N 


Rae” . 


inoxca, and vice admiral of the tland, and that the plaintiff was 
ge of the Vice-admiralty court, with all fees, emolumente, 


rc. and that the defendant, to injure} and oppreſs him, maliciouf-/ 


ly, without any reaſonable. or probable cauſe, ſuſpended him from 
his office, per quad he loſt his profits, c. On the evidence it ap- 
eared, that the defendant had legal authority: to ſuſpend till * 
Fing's pleaſure ſhould be known, that he had ſo ſuſpended him, 
and directed the ſecretary of ſtate to take the king's pleaſure on it. 
The defendant profeſſed himſelf ready to reſtore him if he made 


a particular apology. The king approved of the ſuſpenſion, unleſs. 


the terms were complied with; and the plaintiff recovered 0901. 
Sutherland v. Murray, Sittings at Weſtminſter after Eaft, 1783. cited 


1 Term Rep. B. R. 538, | p : 

4. An action of- treſpaſs was brought againſt officers of exciſe 
for entering, under a warrant of two commiſſioners founded on the 
10 G. 1. c. 10., into the plaintiff's houſe to ſearch for concealed 
goods; but the court held that the defendants were not treſpaſſers 
even though they found nothing in the plaintiffs houſe,the aQticſelf 
being legal; but that the only remedy was by an action on the caſe 
for obtainiag or executing the warrant from bad matives, - Bui v. 


Cooper and another, Eaft. 25 G. 2. cited 1 Term Rep. B. R. 535. 


5. An action on the caſe will not lie for a malicious proſecu- 
tion before a naval court martial; there is no uſage, precedent, ot 
authority to ſupport ſuch an action. A commander in chief has. 
a diſcretionary power by the ſea military code, to arreſt, ſuſpend, 
and put any man of a fleet upon his trial. A court martial alone 
can judge of the charge. But this military law hath foreſeen that 
though it is neceſſary to giye a ſuperior great diſcretionary power, 
it may be abuſed to oppreſſion ; and therefore has provided againſt 
ſuch abuſe by the 33d article of that code. A commander who, 
arreſts, ſuſpends, and puts a man on his trial without a probable. . 
cauſe, is guilty within that article; but the ſame juriſdiction 
which tries the original charge muſt try the probable cauſe, which 
in effect is a new trial, And every reaſon which requires the 
original charge to be tried by a military juriſdiction, equally holds 
to try the probable cauſe by that juriſch ion. Johnſtone v. Sutton 
in error, 27 G. 3· I Term . B. R. 5 10. | K 8 
— — 14 228 
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wens. (L e. 2 | Where it lies. Upon legal Proceedings in 


Courts. Pleadings. 
1 1: THE plaimif declared that the defendant had levied a plaint 


gainſt him in the court of Newcaſtle upon Tyne, and had 


© arreſted the plaintiff for 209 J who for want of putting in ſpecial 
bail was confined in gaol, whereas the plaintiff was not indebted 


\ L . 


to the defendant in any ſum of money whatever ; and after being 


6 confined fonie time, he was diſcharged without putting in ſpecial 
e declara- 


bail. Upon demurrer, it was held by the gourt that 
tion was ill; for though it alleged that the plaintiff was diſ- 


— 25 without putting in ſpecial bail, yet it did not follow that 


the demanding ſpecial bail was malicious, for the djſcharge might 
be by reaſon of ſome defect in the afhdavit to hold to bail, and not 
for want of a fuſficient debt. The plaintiff ought to have ſhewn 
that the action there was determined in his favour, Pontſune v. 
1 Marſhall, Mich. 28 C. 2. Sayer, 132. CAE 
Jn caſe for 2. To a declaration in an action for a malicious prefentment in 
a malicious the eccleſiaſtical court, there was a demurrer, and cauſe aſſigned 
62 india. that it was not ſtated how the proſecution was diſpoſed of, or that 
ment,judg- it was not ſtill pending; and the court held the objection to be 
* e fatal, becauſe it is ſettled that the declaration muſt ſhew the ori- 
Efendantsn ginal ſuit, in whatever court inſtituted to be at an end, ſor other - 
8 wiſe the plaintiff might recover in the action, and yet be after- 
dat Wards convicted on the original proſeeution. Aber v. Briſom and 
ſhewn how others, Trin. 19 G. 3. Dong. 215. we 5 
the indictment was determined. Lewis v. Farrel, Mich. 5 G. 1. Str. 114. and ſee the numerous au- 
thorities there cited, BI | % 


3. The plaintiff had been committed to priſon by a warrant of 
tlie defendant, a juſtice of peace, upon a ſuſpicion of ſheep, 
_ ſealing, but was afterwards diſcharged, no evidence being adduced 
againſt him, and now brought an aCtion againſt the defendant for 
a” malicious commitment. The declaration, after ſtating all the 
ſpecial matter, deed us, © by reaſon of which ſaid Falſe and 
«© malicious proceedings of the defendant, he the faid plaintiff, not 

tc only ſuffered and underwent a long and grievous impriſonment 
tc for along ſpace of time, to wit, from, c., until, c., then next 
4 following when he the ſaid plaintiff wat releaſed-and diſcharged from 
te. his ſaid impriſonment, but alſo during,” &c, There was a ſpecial 
demurrer to the declaration, and, amongſt others, theſe cauſes were 
aſſigned, for that it did not appear by the declaration that the 
plaintiff had ever been tried for or acquitted, or by due courſe of 
law diſcharged of and from the ſaid ſuppoſed felony and charge in 


the faid warrant mentioned, and for that the plaintiff, if he were 


acquitted and diſcharged by due courſe of law, of and from the ſaid 
ſuppoſed ſelony and charge, ought to have ſhewn and ſet forth 


in and by the ſaid declaration, that the plaintiff was by due courſe 


of law acquitted and diſcharged of and from the ſame; o_ by 
. whom, 


Actions. . 473 


whom, and when; 2nd in what manner he was ſo diſcharged and 
acquitted thereof. And by the court, the declaration is bad ; ſaying 
that the plaintiff is diſcharged, is not ſuthcient, it is not equal to 
the word acquitted, which has a definite meaning z where the word 
acquitted is uſed, it muſt, be underſtood in the legal ſenſe, namely, 
by a jury on the trial. But there are various ways by. which a 
man may be diſcharged from his impriſonment without putting an 
end to the ſuit ;- it muſt be ſhewn on the face of the record that 
the proſecution is at an end. If it had been alleged that he was 
diſcharged by the grand jury's not finding the bill, that would have 
ſhewn a legal end to the proſecution. Morgan v. Hughes, Hil, 
28G. 3. 2 Term Rep. B. R. 229. | — 
4. if a party be arreſted without any cauſe of action, he has his 
remedy by an action on the caſe for maliciouſly holding him to 
bail. Per Lord Kenyon, in Belk v. Broadbent, Eaft. 29 G. 3. 3 Term 
Kap. B. R. 1 85. . 


(M. c. 3) Caſe or Covenant. — 


A N action on the caſe in the nature of waſte was brought by Alon of 
the leſſor againſt the aſſignee of the leſſee, after the expiration g . 
of the term mentioned in the leaſe, and it was objected for the l. 
defendant, that the action ſhould have been covenant, and not years after 
caſe z but the objection was over- ruled by the court. Had there 8 % 
been no deed, the action of waſte, or caſe in nature of it, would ps: the 


(M. c. 6) Caſe where, and where Treſpaſs. ee 


3. "TRESPASS was brought for entering the plaintiffs yard, 
and fixing a ſpout there, per quod the water came into the 
yard, and did damage. The defendant juſtifies that before the 
treſpaſs, J. F. was ſeiſed in fee of plaintiff's houſe and yard, and 
two other houſes adjoining, and demiſed gone] 's houſe and 
yard to one T., except the free uſe of the yard and privy for the 
tenants of the other two houſes jointly with the tenant of plaintiff's 
houſe ; then he ſhews how one of the other two houſes came to 
him, and that he entered the yard, and fixed the ſpout for his ne- 
ap; uſe to carry off the rain, prout ei bene licuit, et demurrer inde. 
For the defendant it was argued, that the exception amounted to 
a licenſe of the party, and therefore that an action of treſpaſs - 
would not lie, but if the ſpout were a prejudice, the plaintiff muſt . - 
bring an 2 — caſe, After an u/terius concilium the court 2 the 
ave judgment for the defendant, ſaying, that they muſt keep up Six Car 
* boundaries of actions. If hs af in the ent n be er ele. 
unlawful, treſpaſs will lie; but if it be primd facie lawful, and the 
* prejudice 


1 


274 


the firſt act which is here complained of, treſpaſs w 
it was not pretended that the bare fixing the ſpout was the cauſe 
of action, without the falling of any water; therefore it ſhould 


- 


* | 188 . 
as; a 2 > VS - fi, eren L452 6 
prejudice to another be not immediate but conſequential, it muſt 
caſe. The defendant having a right to enter the * , and do 
I not lie, for 


have been an action on the caſe. Reynolds v. Clarke, Trin. 


2. The plaintiff declared in caſe, on an excluſive liberty to di : 
for lead ore in a certain place, and that the defendant dug in that 


place, and carried away ore to the value of 20007, It appeared 


by the plaintiff*s evidence, that M., who had no right to the 
ſoil, was entitled by leaſe from the crown to the ſole right of 

reifing lead in ſuch a diſtri, and did by writing, without ſtamp, 
let and ſet to the plaintiff all his right of digging for lead ore 
therein. This was held to be an agreement for an aſſignment, not 
an aſſignment for want of legal form, and until that agreement 
ſhould be executed, it operated only as a declaration of truſt ; the 
legal pro therefore remained in M., but the plaintiff was 


* ceflui que truſt in poſſeſſion, and therefore entitled to an action of 


treſpaſs, and no other, for the injury complained of. Haſter v. 


Birkbeck, Trin. 4 G. 3. 2 Blackft. 482. 


3. The diſtinckion between an action of treſpaſs and one on 
the caſe is, that in treſpaſs the plaintiff complains of an immedi- 
ate wrong, and in caſe, of a wrong that is the conſequence of an- 


other act; therefore if the act in the firſt” inſtance be mol 


treſpaſs will lie, but if it be primd facie lawful, and the prejudi 


to another is not immediate. but conſequential, it muſt be an action 
on the caſe. Where therefore treſpaſs was brought for taking and 


impounding cattle, and keeping them in the pound ſo cloſely con- 
_ that one of the beaſts died, and the defendant juſtified taking 
the cattle damage feaſant, the court gave judgment for the de- 


. fendant; for the juſtification, being in anſwer to the whole treſpaſs, 
all the reſt, as the beaſt dying, was only aggravation. If the plain- 


- ground 
treſpaſs ; 

conſequen- 

tial damage 


tiff could have inſiſted that the defendant abuſed the diſtreſs, he 
ht to have replied it, and concluded with au averment, and 


: 


* 


diſtreſs is a treſpaſſer ab initio, Gates v. Bayley, Trin. 6 G. 3. 
2 Will. 313. | b 1 
4. In an action of treſpaſs aud aſſault, the caſe appeared to be, 


it would not have been a depaxfſthre, becauſe he ms abuſed a 
Trin 


chat on a fair day in a certain town a large concourſe of people 


being aſſembled upon that occaſion, the defendant threw a lighted 


| ſquib into the market place, "which. fell upon a ſtanding of 


* 


. who was then expoſing goods to ſale; that J. V. in- 
ſtantly, to prevent miſchief to Fümtelf and to the faid wares of 
the ſaid V. Y. took the ſquib and thre it acroſs the market place, 
when it fell upon. another ſtanding there of J. R. on which 


be was alſo expoſing goods to ſale ; that J. R. immediately, to 


fave himſelf and his goods from injury, took the ſquib and 

it to another part of the ſaid market place, and in fo doing ſtruck” 
the plaintiff with it in the face, and the ſquib thereupon barks 
ing put out-one of his _ The plaintiff had a verdict ſubje 

1 Fe ; 0 


/ 


| Attiony. 775 
againſt the 2 Three juſtices held that the action — — 
was well brought; treſpaſs ui et arms lies againſt the perſon from — 1114 
whom an injury is received by force. If the action in the firſt | 
inſtance be unlawful, treſpaſs will lie, but if the act be prin e 

lawful, and the prejudice to another is not immediate but conſe- 

quential, it muſt be an action on the caſe; here all the injury was 

done by the firſt act of the defendant, for all the ſacts of throwing » 

the ſquib muſt be conſidered as one ſingle act of the defendant. 

But Blackftone, J. held that the injury in this caſe done to the 

plaintiff was getimmegiate, but was a conſequential damage, and 

therefore that the proper action was treſpaſs on the caſe. Scot 


v. Shepherd, Eaſt. 13 G. 3. 3 Will. 403. * 

5. An action on the caſe was brought by the plaintiff againſt a 
juſtice of the peace, for maliciouſly iſſuing a watrant againſt him 
without any accuſation or, information whatſoever, upon a ſup- 
poſed charge of felony, and committing him to priſon. The 
defendant demurred, and ſhewed for cauſe that the impriſonment 
mentioned in the plaintiff's declaration was, if committed at 
all by the defendant, a direct treſpaſs and injury to the perſon, of 
the plaintiff, and a falſe impriſonment of him with force and arms 
againſt the peace, and the plaintiff ought for ſuch injury to have 
brought an action of treſpaſs, and not an action of treſpaſs on the 
caſe. And the demurrer was held well, for the general diſtinction 
is this, where the immediate act of impriſonment proceeds from 
the defendant, the action mult. be treſpaſs and. treſpaſs only; but 
where the act of impriſonment by one perſon is in conſequence of 
information from another, there e on the * is — 
| remedy, becauſe the injury is ſuſtained in conſequence 
the rodfal 20 of that e, Where a perſon is committed to 
priſon by the warrant of a juſtice without any accuſation, ſome 
e is guilty of falſe impriſonment, and it muſt be the ĩmpri 
onment of the juſtice who is the immediate and not the remote 
cauſe of it; for it cannot be ſaid to be the impriſonment of the 
conſtable who was bound to execute the warrant of the juſtice. 
Morgan v. Hughes, Hil, 28 G. 3. 2 Term Rep. B. R. 225 

6. In an action on the caſe, the plaintiff declared that the de- NH 
fendant ſo furiouſly, negligently, and improperly drove his horſe , Bake, 
and cart as that he drove againſt: the plaintiff's. carriage, and 
thereby overturned and damaged, it, Sc. Demurrer inde (per 
Lord Kenyan, C. J. The diſtinction between the actions of treſ- 

b s vi et armis and on the caſe is perfectly clear, If the injury 

committed by the immediate act complained of, the action 
muſt be treſpaſs; if the injury be merely conſequential upon that 
act, an action upon the caſe is the proper remedy. In tlie pre- 
ſent caſe the plaintiff complains of che immediate act, and there- 
fore he ſhould have brought tre ſpaſs. Day v. Edwards, Trin. 
34G. 3. 5 Term Rep. B. R. 648. 

7. The plaintiff declared in caſe, ſtating, that the defendantis 
ſeryant wilfully droye againſt the plaintiff's chaiſe, whereby it was 
much damaged; upon the general iſſue pleaded the plaintiF had 
. Ik, 1 a verdicts 


4 


3 
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A verdict; but it was moved in arreſt of judgment that this ſhould 


L 

+ have been an action of treſpaſs, and not an action on the caſe, in tr 

Which the court unanimouſly agreed, and arreſted the judgment _ 

© , accordingly. Savignac v. Roome, Mich. 35 G. 3. 6 Term Rep. th 

B. R. 12 Ts 7 N | fo 

. | N | i 11 

aViners. , (N. e) Cafe *. For what Things it lies. | 40 

| | - e ar 

40, Ben. 1. AN action on the caſe was brought in the C. P. for mali- W 

2418. — ciouſly ſuing out a commiſſion of bankruptey, and on the pl 

in the C. P. iſſue the plaintiff had a verdict; upon which it was moved th 

5s in arreſt of judgment that the action did not lie; but that being th 

in a Wü. :gyer-ruled, and judgment for the plaintiff, error was brought in = 

KB.; and it was inſiſted that the action did not lie, becauſe ſu 

— — there was a ſpecific remedy pointed out by the ſtatutes relative to ab 

** bankrupts; that by the ſtat. 5 Ann. c. 22.5 9. a bond for 200. 2 

gil ſhall be given by the petitioning creditor, which ſhall be aſſigned 2 

to the party injured, if the commiſſion be maliciouſly ſued out; ha 

and by the ſtatutes 5 G. 1. c. 24. and 5 G. 2. c. 30. the court of be 

Chancery have power to examine into the matter, and order ſatis- by 

faction, and may direct the aſſignment of fuch bond. But Lord 14 
Mangfeld declared the cafe to be too clear to hear an argument on | 

the other fide. There is no clauſe to take away the juriſdiction 2 

of the common law; none that a man ſhall not receive more da- ſel 

mages than 200/.; and what became of the ſubject from the tol 

24 H. 8. to the 5 Ann., if he had no other remedy than aroſe - 


From this ſpecific proviſion ? r Chapman, Trin. 3 G. 3. 
22. An action on the caſe will not lie againſt juſtices of the 
peace for refuſing to grant a licenſe to keep an ale-houſe z for 
- every plaintiff iu an action muſt have an antecedent right to brin 

ir, and the plaintiff can have no right to a licence unleſs the ful: 
_ - tices think proper to grant it; therefore there can be no right of 
action againſt the juſtices for refuſing it. Baſſett v. Goodſchall Eſq. 

nnd others, Trin. 10 G. 3. 3 Will: 121. | "i 
3. An action on the caſe may be brought againſt a deputy 
3 who detains letters from the perſons to whom they 
are directed an unreaſonable time. And it has been determined 
. that the poſt-maſter cannot take any thing more than the lawful 
poſtage for the carrying and delivering letters. The poſt-maſter 
is bound to deliver them. Rowning v. Goodchild, Trin. 12 G. 3. 


4: A ſpecial action on the caſe was brought by the owner of 


| „ 
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4 5 ſeveral houſes againſt paviors acting under the direction of the Lo 
where. commiſſioners appointed by an act of parliament for paving certain 1 

[a the rea- ſtreets, for raifing the pavement in the ſtreet in the front of plain- for 
3 2 82 | —_— — 
The tat. Weſtm. 2. ditects an action on the caſe to be framed in caſes unptovided for by the the 


retziſter; but it by po means follows, that the action on the caſe in general did not ſubſiſt at common 
law. Per Blackſtone, J. in Kiolyfide v, Thornton, Black, III.. N 
2 1 I 45 3 g ; tiff's ; 
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#'s houſes fo high, and ſo near to them, as to obſtruck the en- wn for the 


trance to the houſes, and alſo the light received through the win- 1 | 
dows. The plaintiff obtained a verdict, ſubject to the opinion of ng 
the court, whether the action would lie againſt the defendant ; clearly laid 
for whom it was argued, that as the commiſſiohers had power dnn. 
under the act of parliament to direct the ſtreets to be paved, re- 
paired, ſunk, or altered, as they thought fit, the defendants had 
done nothing but what the commiſſioners had power to authorize, 

and that the legiſlature intended that private 1 ſhould give 

way to the public good; beſides, that the act had directed com- 
plaints for grievances to be made to the quarter ſeſſions, and 
therefore that the plaintiff had no right to bring the action. But 

the court were of opinion that, wherever a truſt is put in com- 
miſſioners by act of parliament, if — aggrieve and damnify the 
ſubject, as they had done in the preſent caſe, they are anſwer- 
able civiliter in damages to the party injured. There are no ne- 

tive words in the ſtatute to exclude the courts of Weſtminſter. 

m having juriſdiction in this caſe; and as the quarter ſeſhons 
have no power to give any ſatisfaction in damages, it would 
be very. grievous to hs ſubject, if juſtice could not be obtained 
by the verdict of a jury. Leader v. Moxton and others, Mich, 

14 C. 3. 3 Wil. 461. 

5. A ſpecial action on the caſe is the remedy for a 
corporation againſt perſons who practiſe, any fraud upon it by 
ſelling goods, &c. in ſuch a manner as to evade the payment of 
toll. But the fraud muſt be made to appear, otherwiſe the action 
cannot be maintained, Blakey v. Dinſdale and others, Mich: 18 G. 3. 
Coop. 664. 585 7 

6. In an action on the caſe the queſtion was, whether the de- The caſe of 
fendants, who held the office of poſtmaſter-general, were; by e 
reaſon. of their office, and by reaſon of the relation in which a a, hg 
ſorter of letters ſtood to them, perſonall liable for the amount ſtance what- 
of a bank note, found by a ſpecial verdict to have been ſecreted 38338 
and ſtolen by the ſorter in the poſt - oſſice ? And the court, af : 


der common 
hearing very long arguments, were decidedly of opinion that carrier, bot 
no ſuch action could be maintained, and declared that the judg- eee 
ment in the caſe of Lane v. Gotton, 1 Ld. Raymond, 646. having officers, ſock 


ſtood uncontroverted ever ſince, put the matter beyond a doubt. #5 the lord? 


Whitfield v. Lord Le Deſpencer & al. Eaſt, 18 G. 3. Cowp. 754. c 
treaſury, the commiſſioners of the tuſtoms and exciſe, the auditors of the exchequer, &c, who were 
neyer thought liable for apy negligence or miſconduR of the inferior officers in their ſeveral depart» 
ments. Vide Coup. 765. | * , - 


„ 


J. In a caſe reſpecting the ſufficiency of a return to a man- 


damus, it was ſaid by the counſel in arguendo, and agreed by 
Lord Mansfield, C. J. and Buller, J. That an aQion on the x | 


will lie for the ſuppreſſion of true facts in a return to a mandamur; 


for wherever there is a ſuppreſſion of truth, and the party is there- 
by injured, he may maintain an action; and ſo he may, although 
the return be true in words, if it be falſe in ſubſtance, The King 
v. Lyme Regis, Eaft. 19 G. 3. * " . 


Vow I. "20. An 
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_  & A action gr the caſe will lie againſt the Bank of Englund 
for refuſing to transfer ſtock, and on that ground a mandamus was 

- refuſed.” Rex v. The Governor and Company of the Bank of Eng- 
| land, Mich. 21 G. 3:\ Doug. 524. | rr 
9. An action on the caſe was brought againſt the men dwell- 


ing in the county of Devon, to recover ſatisfaction for an 


* 
done to the waggon of the plaintiff, in conſequence of a bridge 
being out of repair, which ought to have been repaired by 
county; two of the inhabitants for themſelves, and the reſt 
of the men dwelling. in that county, appeared and demurred 
generally, and inſiſted that by the laws of this ys no civil 
action can be maintained againſt the inhabitants of a county at 
large for any n by an individual in conſequence of a 
breach of their public duty, and that no inſtance could be found 

. of auy attempt to ſupport ſuch an action. And of that opinion 
was the court. Ruſſel and others v. The Men dwelling in the county 
of Devon, Mich. 29 G. 3. 2 Term Rep. B. R. 667. | 


% 


aver G. e) In Nature of a Conſpiracy (and Pleadings). 


And in what this Action differs from Conſpiracy. 
F there be a ſpecial action on the caſe Againſt two perſons for a 


malicious proſecution carried on by them r the plaintiff, 
in cauſing her to be indicted without any probable cauſe, and the 


ry find one defendant guilty and the other not, it is well; there 


ting a difference between ſuch an action and one for a conſpi- 
Tacy ; and in an action founded upon a tort, the plaintiff is not 
bound to prove tbe whole matter laid in the declaration, If it 
h:d been an action of conſpiracy, brought on that particular writ 
which only lies againſt two or more, it might have been different; 
but an action on the caſe, founded on a wrong like treſpaſs, lies 
inft one or more, and if one be found guilty, the plaintiff 
175 have judgment. Subley v. Mott and another, Hil. 21 G. 2, 
I 210. . A "6M 


D r. e) Pleadings, Be. in Adions on the Caſe in 


13 


general. Nonfeaſange, Misfeafance, Ic. 


1. 1 an action on the caſe, the plaintiffs in their firſt count 

ſtated, that they were about to build a warehouſe, &'c. and 
to rebuild and repair certain parts of a dwelling-houſe and ſtables, 
He. and were defirous of having the ſeveral parts of the ſaid work 


completed at certain times therein mentioned, and thereupon the 
plaintiffs, at the ſpecial inſtance and requeſt: of the defendant, 


Was a —_— and had full notice of the premiſes, ret#ined 
employed the defendant to do and perform certain parts of 
ſaid” work which would be requiſite on occaſion within 


W 


deſendants 


Ns gggrgar ORE 2 


| 8 

| Attions. | 179 
defendants afterwards accepted of ſuch retainer and employment 
upon the terms aforeſaid, and could and ought to have completed 
the ſame within the times mentioned, yet that he did not, per quad, 
Dec. Upon demurrer it was held, that this count was bad; it did 
not ſtate that the defendant was to receive any conſideration, or 
that he entered upon his work. No conſideration reſulted from 
his fituation as a carpenter, nor from the undertaking, nor was he 
bound to perform all the work that was tendered to him, and 
therefore the amount of the count was, that the deferdant had 5 
merely told a falſehood, and had not performed his promiſe, bt l 
for his non - performance of it no action could be ſupported. 
it had been an action of fm it, it could not have been ſup- 

ed for want of a conſideration py it would have been nudum 
patum. Elſee v. Gatward, Hit. 33 G. 3. 5 Term Rep. B. R. 143. 

2. The plaintiff declared that being poſſeſſed of divers old ma- 
terials of buildings, retained and employed the defendant at his . 
requeſt to do and perform certain bricklayer's and carpenters 
work upon divers buildings and premiſes of the plaintiff, and to 
uſe and apply in and about ſuch work all ſuch part of the ſaid old 
materials as were fit and proper for that purpoſe; and that al- 
though divers parts of the ſaid old materials were fit and proper, 
yet the ſaid defendant, contriving to injure the ſaid plaintiff, and 
to enhance the expence of the work, did not uſe the ſame, but 
uſed other new and expenſive materials in the ſtead of ſuch old 
materials as were fit and proper for the ſame purpoſe, per quod 
the plaintiff was put to. unnecefſary expence, and the ſaid old 
materials became wholly uſeleſs. The defendant demurred, and 
ſhewed fo cauſe that the count was in the nature of a nonfea- 
ſance, and conſiſted in the non-performance of certain matters 
and things mentioned, but it was not ſtated, nor did it appear, 
that the defendant, by any promiſe, undertaking, contract, of 
agreement, was bound to the performance of thoſe matters or 
things. But the court held that it might be maintained, inaſmuch - 
as it appeared that the defendant was retained by the plaintiff, 
that he entered upon the work in conſequence of that retainer, 
and that he did not perform it according to the terms of 'the re- 
trainer, by uſing new materials inſtead of the old, which ſubjeQed 
the- plaintiff to conſiderable expence. This amounts to a mis» » 
feaſance on the part of the defendant, and may be the found- 

2 2 an action. Elſe v. Gatward, Hil. 33 G. 3. 5 Term Rep. 
8 eps . 2 


| (U. c) Where ſeveral Matters may be joined in one 2— 
1. A Count in debt upon a mutyatus may be joined with one for 

an amercement in a court-leet, for they are not actions of 
different kinds, being both upon contracts, the former expreſſed 
and the latter implied in law; and as debt upon an amercement 
cannot be maintained. againſt 1 fo neither can debt 
7 FR 2 9 


. mutuatus, becauſe wager of law lies in both. Duke of 
Bedford v. Alcoct, Trin. 22 & 23 G. 2. 1 Wilf. 248. of 
The tre 2, Where a count is laid to be ex delicto of the defendant, and 
f as a misfeaſance, it may be joined with trover; for the former is 
counts may As. plainly a tort as the latter is. Diclon v. Clifton, Mich. 7 G. 3. 
be joined in 2 Wi. 319. ne 


tze ſame de- 


claration is, that whenever the proceſs and judgment are the ſame in both, they may be joined, otherwiſe 
they cannot; per Lee and Wilmot, Ch. J. s. 1 Wil. 252. 2 Wilſ. 421, But De Gray, C. J. in the 
caſe of Maſt v. Goodſon, obſerves, that no rule could be drawn from the ſameneſs of the proceſs, or plea, 
or judgrnent as to the joining of actions, but it muſt depend on the nature of them. Blackſt. 849. 
Perhaps the rule of judging 55 two counts can be joined, by conſidering whether the ſame jodg - 
ment can be given on both, is not true in its extent; but, by adding another requibre, ir is univerſally 
true. For wherever the ſame plea may be pleaded, and the ſame judgment given on two counts, they 
may be joined in the ſame declaration; per Buller, J. in Brown v. Dixon, 1 Term Rep. B. R. 276. 
Aſfumpät and tort cannot be joined, becauſe the to both are not the ſame. Therefore the com- 
mon way being now to declare againſt a common carrier in aſſumpſit, trover cannot be joined. Bot 
if the plaintiff declares on the cuſtom of the realm, a count in trover may be joined ; it depends only on 
the form of action. Lid. * * 


8. C. 3. In an action on che caſe, the plaintiff declared firſt on a 


3 Will. 348. ſpecial agreement by the defendant, in conſideration of 20/, laid 
py not out in making a wharf to permit the plaintiff to land his goods on 
ij ſet out · the defendant's cloſe, adjoining to a certain river, and a breach of 
| the ſaid agreement, by obſtructing him ; and added a count in 
trover for coals and other goods detained by the defendant. \, The 
plaintiff obtained a verdict; but it was moved in arreſt of judg- 

ment, becauſe” the damages were joint, and it was ſaid theſe 


counts could not be joined in one declaration. But the court 


were of opinion that the former being an actual misfeaſance, the 
cauſes of action in both counts were both founded on tort, and 
therefore might well be joined. Ma? v. Goodſon, Mich. 13 G. 3. 
Blaciſl. 848. | 1 1 KID 
4. The firſt count in a declaration was trover for a dog, the 
ſ:cond fiated that the plaintiff, at the requeſt of the defendant, 
delivered to the defendant a dog, to be ſeen and viewed by the de- 

' fendant, and to be returned by him in a reaſonable time to the 
plaintiff; yet that the defendant did not return the ſaid dog, but 
afterwards, without the leave and againſt the will of the ſaid 


plaintiff, took and carried away the faid dog to places unknown, 
and kept and detained the ſame until the defendant, through neg- - 


- ligence, loſt the faid dog, and the ſame never afterwards came 

to the poſſeſſion of the ſaid plaintiff, but as to him was wholly loſt. 
* The third count ſtated that the plaintiff, at the requeſt of the de- 
| fendant, lent a certain dog to the defendant to be uſed by him, 
yet that the defendant had not redelivered the laſt mentioned 
dog to the plaintiff, although requeſted, but neglected ſo to do, 
and took ſuch little care of the ſaid laſt mentioned dog, that 


and had never come again to his pofſeſhon. The defendant de- 
murred ſpecially, and ſhewed for cauſe, that the firſt count being 


in trover, and the others on the caſe for ſuppoſed breaches of ex - 


preſs or implied promiſes, in not returning and redelivering cer · 
tain dogs therein mentioned, ſuppoſed to be lent and delivered by 
the plaintifF to the defendant, and not for any ſuppoſed wrongful 
Ws 12: conversion 


through his negligence the ſame was wholly loſt to the plaintiff, 


Burr. 1113. 


w LESS | ed 
* 


were aſſeſſed and apportioned to the demands proved on the feve- 
ral counts reſpeCtively. A rule having been obtained to ſhew court mutt 
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converſion and diſpoſal thereof, theſe counts could not be joined. 
But the court held, that the counts might well be joined, and gave 
judgment for the plaintiff. Brown v. Dixon, Trin. 26 G. 3. 1 Term 
| Rep. B. R. 274. | 


(W. e) Joinder in Action. Where the Demand, - Vine 474 , | 
Charge, Oc. is in different Reſpects. 


1. A Plaintiff cannot make a demand for any thing jure alterius Though un | 


Ein proprio jure in the ſame declaration. Therefore where ws 
an executrix ſued for a debt due as executrix, and in another count for a debt 


for one due to herſelf, and the defendant ſuffered judgment to go ve tothe 
by default, the court, on error, ſet aſide the judgment. Hooker, Me 
Executrix, v. Quilter, Trin. 21 G. 2. 1 Wil. 171. | 3 
himſelf in his own right, yet it is the conſtant practice to join in the ſame declaration ſeveral counts for 
money had and received by the defendant to the teſtator, and to the uſe of the executor as ſuch, and it is 
not error. Petrie and another, Executors, v. Hannay, Eaſt, 30 G. 3. 3 Term Rep. B. R. 651, 


2. Treſpaſs vi & armis and treſpaſs on the caſe cannot be 
joined in, the ſame action. Howard v. Banks, Mich. 1 G. 3. 


3. The plaintiffs in their original writ deſcribed themſelves as On a writ 
aſſignees of the eſtate and effects of L., and alſo as aſſignees of E., „erer 


there being no joint commiſſion againſt the two, and declared for 15 — 


goods ſold, Oc. by both the bankrupts, and alſo for goods ſold, pears bad, 
Dc. by each of the bankrupts, and alſo for money had and re- 32% he. 
ccived to the uſe of the aſſignees on ſeparate counts. A verdict entered ge- 
was found for the plaintiffs, not in a.groſs ſum, but the damages nerally on 


all the 
counts, the 


cauſe why the judgment ſhould not be arreſted, and the queſtion reverſe the 


being argued, the court were of opinion that the different rights 8 


could not be joined in the ſame action; but that the plaintiffs they cannot 
might enter up their judgment on thoſe counts for their joint {e on which 


debt due to both the bankrupts, for the plaintiffs being aſſignees CIP 


of both the bankrupts, might recover as much as the bankrupts were given. . 
themſelves might jointly have recovered. Hancock and others, Af- Sis, where 
: the damages 

ſevetally on the ſeparate counts, per Buller, J. 3 Term Rep. 435. Where the plaintiffs being aſſignees 
of A. and B., and alſo aſſignees of C. declared for goods fold and delivered by both the bankrupts to 
the defendants, in confideration whereof the defendants, after the bankruptcy of A. and B., and alſo 
of C., promiſed the plaiotiff as aſſignees, &c. and obtained a verdict; the court refuſed to arreſt the 
judgment; for if the court can intend that the plaintiffs ſtood in ſuch a relation to the bankrupts as will 
ſupport the action, they are bound to do ſo. Now there was nothing upon the record to ſhew that they 
did not claim under a joint commiſſion againſt all the bankrupts, or under a ſeparate commiſſion again 
each, in either of which caſes the action might well be maintained. As it muſt therefore be taken 
that the plaintiffs at the trial proved their title by legal evidence, the court would intend that they were 
legally conſtituted affignees, there being nothing to contradict ſuch an intendment. Sheatfield and others, 
Afiignees, v. Halliday and others, Trin. 30 Geo. 3. 3 Term Rep. B. R. 779. Buller, J. in argument 
on this caſe, ſaid, we are not to advert to 9 made in this action to determine the validity of the 
commiſſions, ſuppoſing there were two, but to what might have been the petitioning creditors debts on 
which the commiſſions iſſued, and whether they were warranted thereby. Nom one commiſſion might 
have been ſued out on a joint debt of A. and B., which would clearly have been good, and another com- 
wiiſion might have been founded on 2 A e a taeda ttd of C., and then the aſſignees 
3 5 under 


under both commiſſions might joir 
the eſtates. Vide 3 Term 2 


Actions. 


eee an ackton sgainſt the defendant for 5 debt dve to bach 
782.—lf n 


ce be bound jo nily and ſeparately in 2 bond, the 


| obligee cannot ide two of them only, but he muſt e ther ſue them La trees of them ſeparately ; 


which doctrine, though it has been al times queſtioned, yet it has 


held good law from the 


4. Huſband and wife, executrix, in the firſt count of the de- 


. Claration ſtated a trover and converfion to have been in the life- 
time of the teſtator ; the ſecond count ſtated the trover in the 


lifetime of the teſtator, and the conyerſion afterwards ; and the 
third count was for a trover and converſion after the death of the 
teſtator. Theſe counts may well be joined; for though the con- 
verfion be ſtated in the two laſt counts to have been made in the 
time of the executrix, yet it was a cauſe of action which accrued 
to the wife as executrix. If the goods which were the ſubject of 


che action never were in the actual poſſeſſion of the executrix, it 


was abſolutely neceffary for her to declare in that character; and 
if no e 


SEES neceſſary to declare on a converſion after the teſtator's death. 


$7+ 


Even on the third count, the court would not conclude that the 


exccutrix ever had actual poſſeſſion of the, goods; and if not, they 


were not aſſets till recovered. - Cockere/l & Ux. Executrix, v. Ky- 


naſton, Eaft. 31 G.3. 4 Term Rep. B. R. 277. x #58 
g. The four firſt counts in the declaration were on promiſes made 


by the inteſtate ; the fifth ſtated that after the death of the inteſtate, 
the defendant, as adminiſtratrix, was indebted to the plaintiff in 


10004. for ſo much money by the defendant as adminiſtratrix had 
and received to and for the uſe of the plaintiff. To this there, was a 
ſpecial demurrer, becauſe the two cauſes of action, the one from 
the inteſtate, the other from the adminiſtratrix, could not be 


joined. And the court were clearly of opinion, that thefe counts 
could not be joined, becauſe the laſt ſtated the cauſe of action 


a ter the inteſtate'ꝰs death, which would exclude one of the pleas 


that might be pleaded to the other counts, and would warrant a 


difterent judgment. Jennings v. Newman, Adminiſtratrix, Trin. 
31 G. 3- em Rep. B. K. 347. 5 . 


. e) Where ſeveral muſt join. 
1. JEN plaintiffs bring covenant on anticleyiaf partnerſhip, and 


on oyer it appeared there were two others named in the 
deed,. which at the cloſe of it runs in the uſual form, In wit- 


e neſs whereof all the parties have ſet their hands and ſeals.” 


The defendants demurred, and on argument inſiſted, that the oyer 


is part of the declaration, and it is as bad as if the plaintiff had 
- ſhewn that the covenant was with two others, and it could not be 


ſplit into ſeveral actions. Et per cur., If the other two did not 


ſeal the deed, the plaintiff might haye helped it by averment; but 


here on the oyer we muſt take it they did ſeal. Beſides, as they 
are named in the covenant as covenanters, they might join in the 


TIO they did not ſeal; this the defendant may take ad- 


vantage 


were made in the lifetime of the teſtator, it was 


JJC LEE ˙—˙:Re . anew m mined» ᷑ ³ m ˙ůwi. m ¾⁰»4ůã n e os eco oa ac cu 


Actions. 
| Wl of in oyer and demurter, and therefore judgment was 
- defendant; Vernon and others v. Jeffers, Mich, 14 G. 2. 
7. 1146. ä OP | ur dtn 
2. By a certain agreement, made between the lord of the ma- 
nor of R. in the county of Kent, and ſeveral freehold tenants of 
the ſaid manot, and which agreement was confirmed by a private 
act of parliament, it was agreed that no perfon ſhould be per- 
mitted to attend and follow the employment of a dipper of the 
wells called Tunbridge Wells, in the ſaid manor, but ſuck as ſhould 
be choſen by the homage at the court baron to be held for the 
manor, and approved by the lord of the manor, in which choice 
and approbation the wives, widows, and daughters of freehold 


and it was objeCted that the pany ought not to join in the 
action. But the court wete o 


directly in point with that of the two mills in 2 Sawund: 112. 
115. 1 Vent. 167, 168. 2 Lev. 27. Weller & Uu. and others v. 
Baker, Spinſſer, commonly called The Caſe of the Dippers at Tun 
bridge, Trin. 9 G. 3. 2 Will. 414. | 
3. The plaintiffs and two others, were joint owners of th 
Trimmer privateer, which ſhip, in conjunction with another name 
the Maid/tone, of which the defendant was owner, took two prizes, 
which were condemned in the Vice A Court of Minorca. 
In conſequence of an agreement between the plaintiffs and defend- 
ant to ſhare all ries, half of the money ariſing from the ſale was 


paid to the defendant's agent. Afterwards the ſenterce of con- 


demnation was reverſed, and the money decreed to be refunded 
with coſts, which was paid by the plaintiffs alone, the other part- 
ners having in the mean time become bankrupts. The ſentence 
of reſtitution was awarded previous to the bankruptcy, but the 
report of the regiſtrar aſcertaining the amount of the reſtitution 
was not made, and the final decree confirming the interlocutory 
decree of reſtitution did not take place till after. The action was 
brought to recover a moiety of the ſum paid by the plaintiffs. 
Baller, J. before whom the cauſe was tried, was of opinion, upon 
an objection being taken, for want of proper parties, that the 
plaintiffs, having paid the money on account of a partnerſhip tranſ« 
action, muſt be nonſuited, becauſe the other partners or their 
aſſignees were not joined, and directed it accordingly. It was 
afterwards moved to ſet the nonſuit aſide, upon the . — that 
thoſe other partners having become bankrupts before 

of the money, and conſequently before the cauſe of action aroſe, 
and not having contributed any thing towards the payment of that 


ſur, and thqrefore not being in any degree damnified, there was 
n N 4 | | 


e payment 


455 


OR, Mag 
| ng peeabonto join their names or thoſe of their aſſignees in the 


aftion. But the court held the nonſuit to be right, for either the act 
money was paid by them on the partnerſhip account or not; if it ſtat 
were, then the other partners who had become bankrupts, or their and 
aſſignees, ſhould have been joined. If it were not paid on the wh 
partnerſhip account, then it ſtands as a ſeparate payment by each mu 
individual of the plaintiffs, and then the ſum demanded muſt be 21 

| recovered by each in a ſecret action, they not being partners guoad 2 


this tranſaction. So that in either caſe the action was wrongly 
conceived. Graham and another v. Robertſon, Hil. 28 G. 3. 2 Term 
R. B. R. 282. | 


2 Viner 63. (c. d) Where ſeveral may be joined. 
I. ] T was moved, that four ſeveral declarations in treſpaſs 


| againſt four different perſons might be put into one, on an 
| affidavit that the treſpaſs, if any, was committed by all jointly. 


Sed per cur. We never went ſo far as the caſe of different perſons, 
but only where the declarations . are between the ſame parties. ſect 
The plaintiff may have the benefit of the other's evidence in his hay 
action againſt either, but this will be to deprive him of that. a ? 
Bayly v. Raby & al. Eaft. 7 G. 1. Str. 420. 4 but 
2. It was moved to conſolidate two actions, one againſt the | v. 


huſband and wife for words ſpoken by the wife, and one againſt 
the huſband only for words ſpoken by him, which was refuſed ; 
for it would be error to join the wife in a declaration for words 8 
ſpoken by the huſband only, and the declaration would be ill HE 
either on demurrer or in arreſt of judgment. Swithin & Ux. v. 
Vincent & Us. Eaft. 4 G. 3. 2 Will. 227. | 
3- An action of debt was brought againſt two bailiffs of a cor- 
poration for pe:nalties under ſtat. 3 G. 3. c. 15. which directs that 
c the mayor, &c. ſhall, upon demand of any candidate, his agent, 
« or two freemen, permit ſuch candidate, c. to inſpect the 
ec books,” Sc. for refuling the plaintiff an inſpection of certain 
books wherein were entered the admiſſion of freemen; and an 


objection was taken that the action ought to have been brought ont 
againſt the defendants ſeparately, the words of the ſtatute being An 
mayor, bailiff, &c. in the fingular number. But the court held 

that the action was well brought againſt both jointly, for the fact — 


1 of the caſe was that they both refuſed, therefore there could be 
no doubt but that they might be charged jointly, And Alon, J. 
ſaid, that the bailiffs are in law but one officer. Sguldam v. Bun- 
niſs and another, Mich. 15 G. 3. Cowp, 192. 


L903 29 4 ; 1 2 * rn f f 
— 0. d) Where ſeveral muſt be joined. 8 ( 
1. Dörr on articles of agreement made between baron and ſeme 'q 
t and defendants, which were, that the defendants ſhould 
grind all their corn at the mill of the plaintiffs; and on demurrer it ag 


Attiong. „„ 
was objected, that the wife ought not to have been joined inthe + © 
action; but judgment was given for the plaintiffs, becauſe it was 
ſtated in the declaration that the mill is the mill. of the huſband 
and wife, and the agreement is expreſsly with them both; and 
wherever the action will ſurvive to the wife (as in this caſe) ſhe 
muſt be joined. Dunſtan & Us. v. Barwell and others, Trin. 
21 & 22 G. 2. 1 Will. 224. & 2 
2. By certain articles of partnerſhip between three perſons, it 
was agreed that A., one of the partners, ſhould, during the part- 
nerſhip, as a compenſation for the uſe of a certain ſhop and pre- 
miſes, be paid equally by B. and C., the other partners, out of 
their own private caſh, 25 J. yearly by quarterly payments, together 
with a moiety of the taxes. At the expiration of the term agreed 
upon for the duration of the partnerſhip, A. brought an action 
againſt B. to recover 12/. 10s. half of the annual rent of 25 U.; 
but the court held that the undertaking was a joint one, and that 
both B. and C. ought to have been joined by the plaintiff in the 
action. Byers, widow, v. Doby, Eaft. 29 G. 3. 1 H. Blackſt. 236. 
3. Where the action was againſt two defendants, but in the 7 
ſecond count only one defendant was named, the defendants 29 
way demurred, the court would not permit the plaintiff to enter 
a nolle proſequi as to the ſecond count, and proceed on the firſt, 
but leave was given to amend on payment of coſts. Drummond 
v. Dorant and another, Trin. 31 G. 3. 4 Term Rep. B. R. 360. 


(H. d) Where ſeveral Defendants may join, or ſever, 2 Via 75- 
| in Pleas to the Writ, 1 e 


"Tt Reſpaſs againſt two defendants; one ſuffers judgment to go It g 
by default, and the other pleads a diſtreſs for rent, and a I 
licence from the plaintiff to ſell the goods; upon which iſſue was —— 
joined, and verdict for the defendant. Judgment was afterwards judgment go 
arreſted as to both, for upon the whole record it appeared the *? a= cg 
plaintiff had no cauſe of action. Briggs v. Grinfield and another, Meads toil. 
Mich. 11 G. 1. Str. 610. va | | 4223 
on the merits, the plaintiff Mal be barred as to the other, Buvit is otherwiſe in torts. Per Buller, J. 
non. Sirtings at Guildhall, Trin. 26 G. 3. Nolan's ed. of Strange, 610. n. Fide Salk. 23. contre. 


| 
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Additions. 4 821 


5 


* 


(A) By the Common Law, and Statute of H. 5. Vine 77- 
O an information in the nature of quo warrants, the defendant » 2s. If the 
leaded, that at the time of exhibiting the information he was Pa ovgbe 
a ET I not an eſquire, a/. hoc * that he was an eſquire ; 2 
1 KD, upon 


* 


Additions, 


e pow 

veri- be taken ſtrictly (a), and only extends to eaſes where proceſs of 

_ — hes (5). There never was any proceſs to outlawry upon 
>» © in nature of 4 qus warranto, which is not like a 


LED "M... 


— 
. 
9 


reſpondeat ouſter. Rex v. N £/7. oye Hoden, Hil. 
caſe, 22 C. 2. e. 
Cro. Eliz. 148. 1 


2 —— — (0 Good; and Hen how, as to 


— 


writ was directed to Henry Earl of Litchfield, cuftos brevium 
F; Sul de C. B., and the return was made by George Henry Earl of Litch- 
. who is 2 diſſerent perſon, and it could be no anſwer to ſay 
8 80. called himſelf cuffos breviam infra nominal. But the court faid 
there can be but one Earl of Li:chfield, and therefore according 
to 1 l. 7 a. a variance of the chriſtian name is not material, 
Ingold/by v. Martin, Trin. 6 G. 1. Str. 316. 
2. In a motion for a procedendo, an affidavit was produced where- 
vesand in a perſon therein named gentleman, appearing to be a-barriſter, 
=" the court would not permit the affidavit to be read beeaufe a bar- 
riſter is an eſquire by his office or profeſſion. Mer v. Molyneus, 
| Hil. 14 G. 2. cited 1 Wilſon, 245. 


(S) Names of Office. 


"0 by 2 Jecheratian againſt the defendant by the name of K. V. 

eſq. he pleaded in abatement that the late king by letters 
45 patert created him king at arms and principal herald of the ſouth, 
eaſt, and weſt parts of E. et nomen et impoſuit Clarenceux, to hold 
fam diu quam ſe bene gereret ; unde he was not tiled Clarenceux in 
the bill, he prayed it might abate. The plaintiff craved oyey of the 
letters patent, * which it appeared that he was ſtiled K. V. eſq. 
before the words of creation, and demurred; on argument it was 
held that this muſt be taken not as an addition but as part of his 


© Ward, Mich. 3G. 2. Str. 850. ' - 


1 — : © 
2 (H) As to a Town, Hamlet, Pariſh, Ec. 
Wane ©) * a ſpecial original the defendant's addition was, nuper de 
London merchant, and he pleaded that for four years before 

he was commorant at Whitechapel in Middleſex, and traverſed that 

at the time of the writ vel nuper, tunc, vel unguam pofiea, he was of 
London, and made affidavit to his-plea. But on motion the plea 


of the place he was lately commorant in, the words being de villas 
| Kits aegis eee, gy: ou font, and ſo is 19 H. 6. 8. 1. 


. 2. Str. ga. * 


2. In 


demurrer, the court ſaid the ſtatute of additions is to 


loft. 9 —— by original writ. judgment that the defendant 


C23 I. E, Xception was taken to a certiorari and return, for that the 
os ny 


name, and therefore gave judgment to abate the bill. Holt v. 


1) Sed vide was ſet aſide (a); for by 1 Hen. 5. c. 5. the ons may name him 


LY 9 5” =© WT __ oo Aw 


= 3 FO $4. 5: Shot 


H. 5. the want of addition did not make the 


Additions. 


2. In the margent of the declaration ſtood the word Middleſex, 
and the defendant's addition was late of Weftminfer, without ſay- 
ing in the county aforeſaid 3 defendant pleaded in abatement 
that it did not appear by the declaration at what place he was 
commorant. Plaintiff moved to ſet aſide the plea and obtained a 
rule to ſhew cauſe which was diſcharged. It is not uſual to ſet 
aſide ſuch pleas upon motion, but the plaintiff may demur. Selly 
v. Wright, Hil. 10 G. 2. Barnes, 338. * 

. Defendant pleaded in abatement and traverſed the inhabit- 
„the plaintiff demurred and objected, that the ſtatute of 
additions expreſſes the word converſant, that Raftall and all the old 
entries are ſo, Indeed ſome modern entries are commorant but 
none inhabitant. And the objection was held good; a man may 
lodge in one pariſh and work in another, he is converſant where 
he works, Shields and another v. Cuthbertſon, Mich, 15 G. 2. 
Barnes, 162, N ; a + 


(N) Want of Addition. The Effect thereof. 
INaidment for keeping a gaming houſe, was quaſhed becauſe 


187 


there was no addition to the defendant's name. Rex v. Bowes, ! 


Eaff. 5 G. 1. cited And. 139. 


(N) Proceedings and Pleadings. 


I. PLEA of the want of addition of the defendant's eſtate de- 
gree or miſtery was delivered, without an aſſidavit annexed 
to verify the truth of the plea, whereupon the plaintiff Ggned 


judgment, and it was moved to ſet aſide the judgment becauſe the 


truth of the plea appeared by the declaration, and therefore an 
affidavit was not neceſſary. A rule was granted to ſhew cauſe. 
Ferry v. Tomkin, Trin. 8 & 9 G. 2. Prac. Reg. 5. 

2. The defendant was arreſted upon a ca. ad. reſþ. wherein his 
addition was Eſq. and he gave a bail bond by the name and addi- 
tion of R. D., doctor in phyſic, the plaintiff declared againſt him 
by his right addition of M. D. whereupon it was moved that all 
proceedings might be ſtayed for — 


rity, but the court would 


not interfere upon motion, and the rule was diſcharged, Jacen 


v. Doleman, M. D. Hil. 9 G. 3. 2 Will. 393- 


ben ve et Addition cured by wha: 


an indictment for a nuiſance, exception was taken upon de- 


murrer that there was no addition of the defendant's mi 


or degree as is required by 1 H. 5. c. 5. it was ſaid the defendant 


2Viner 107, : 


could not by the courſe of the court apply to have the inditment 


quaſhed, it being for a nuiſance. Lee, C. J. held this obje&ion 


to be of very great weight. He thought that upon the ſtatute 
— i void, but 
| if 


if there were none the party might except to it. If the party 

1 to an indictment it is a waiver of this exception; and it 

been ſaid that an appearance cures it ; but this is not true, for 

the party may plead in abatement. There is a great difference 
-between the caſes where there is a falſe addition and where there 

is none, if it be a falſe one it muſt be pleaded becauſe this is a 

matter extrinſic, and the party hath complied with the act by 
giving an addition, and therefore it cannot be taken advantage of 
otherwiſe than by plea, where the defendant muſt give his true 
names. But where there is no addition the court may upon 


i mvitions. 


motion quaſh the indictment. The queſtion then is, whether 


there be any difference between a motion to quaſh an indictment 
for want of an addition or taking an exception at the bar, as may 
certainly be done, and taking advantage thereof by demurrer, 
ke thought the defect might be taken advantage of upon demur- 
rer, all one as tenus at the bar. Probyn, J. was of the ſame opinion, 
but Page and Chappe!, ].'s differed as to the propriety of taking 
advantage of it by demurrer, and no final judgment was ever 


given. Rex v. Haddech, H. 11 G.2. And. 137. , 
[Wn * 2 yer * * 
e Adjournment. 
2 Viner 109+. | 9 * | 


—— 


wy, 


Petyt's Ju: PON error in B. R. from C. B. the court was divided what 
2 1 judgment to give; whereupon the counſel for the plaintiff 
contains propoſed that the cauſe ſhould be adjourned into parliament : he 


propoſed *Y  zingham in the Duke of Norfolt's caſe, where he intimates that 
in the caſe there may be an adjournment propter difficultatem out of à court of 
of Thomby law into parliament. Bracton, lib. 1. c. 2. ſpeaking of the ſtability 
8 of the Engliſh laws that are not to be altered but by parliament, 


journ it into has theſe words: Si autem aliqua nova et inconſueta emerſe- 
the Exche- 46 rint, et quæ prius uſitata non fuerint in regno, ſi tamen ſimilia 


Les bor de . evenerint, per ſimile judicentur, cum bond fit occaſio a Gmilibus 
court ſaid © procedere ad ſimilia. Si autem talia nunquam prius evenerint, 


that was im ec et obſcurum et difficile fit eorum judicium, tunc ponantur judicia 


EU reſpectum, uſque ad magnam curiam, ut ibi per conſilium 
could be ©. curiz terminentur.” QRegiftr. 124. b. There is a writ in theſe 


found of ad- words: © Quia- yolumus quod querela pendens inter te et C. et 


bean ode 4 alios- Coram certis juſtitiariis noſtris ad hoc puper aſſignatis, de 
1 pe X / as quadam 


« quadam tranſgreſſione quam prætendis ut dicitur nobis et tibi of error, and 
40 tum C. et alios illatam fuiſſe, coram nobis et confilio df 
« noſtro apud mom in quindena ſancti Mich proximo futuro chem to afk 
« diſcutiatur et terminetur: tibi præcipimus quod ſis coram nobis the opinions - 
« et conſilio noſtro apud Veſimon ad quindeni prædictꝰ quem 1 
« diem præfato C. didimus, tunc ibidem ad informandum nos et fe given 
« concilium noſtrum ſuper negotio prædicto, et ad faciendum et judgment in 
4 xecipiendum quod per nos et concilium noſtrum pred. ſuper gt 
« difto negotio confiderari contigerit tune ibidem.” 1 E. 3. 7.2: 359. 38a. 
After ſtating the caſe and what had been ſaid upon it the As to ad- 
book goes on, “ Et puis vient breye quod ſi difficultas aliqua t the Ex- 
« interſit le record ſoit .maund en parlement et adjurner les par- chequer. 

« ties la 15 Pas. et dit fuit al vicount que il eſt les deniers a <bamber by 
« meme le jour.” Cotton's Records, 30. Lord Coke in 4 Inft. 68, Me court in 
takes notice that at common law, before the 14 E. 3. delays of &ion is 
judgment were provided againſt in five manners, and one of the 2 
inſtances he gives is by the king's writ comprehending quod 6 71 . ring 
difficultas aliqua interfit, the record ſhould be certified into par- 4 lat. 110. 
liament and to adjourn the parties, to be there at a certain day. 118.2 Bult. 
Bi ohſcurum et difficile fit judicium ponantur judicia in reſpeftum 96 
uſque magnam curiam. And of this ſays he, there was an excel- 

lent record in the parliament holden at Wefminfter, the Tueſday 

after the tranſlation of Thomas a Becket. The caſe alſo of New v. 

Stroud, 2 Sid. 168. appears to have been often argued in C. B. and 

by them delivered into parliament, who took order therein. But 

the court were of opinion that they had no power to adjourn the 

cauſe into parliament, without the king's writ, and that, the parties 

had not thought fit to purchaſe. Thornby v. Fleetwood & al. Trin. 
6G. 1. Str. 39. | 3 


] 
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Ad quod damnum (2). [A] 


a —_— — 


1. N ad quad damnum having iſſued, commanding the ſheriff 
+ to inquire whether it would be to the king's prejudice or 
of any other if he ſhould grant to G. L. a licence that he might 
incloſe a certain cart road leading through ſeveral cloſes and in- 
cloſed grounds in the wit mentioned, to the. ſame ſo incloſed 

| | to 


pn "I 


=" 


(2) The writ of ad uod dammum is an original writ, ifſving out of, and returnable into Chancery, 
ected to the ſheriff to inguire by a jury whether ſuch change will be detrimental to the public ; which 
uiſition being a proceeding only ex parte, is in its own nature traverfable, and therefore the party . 
wary might be heard againſt it before the chancellor: but now by the ftat. 13 Geo. 3. c. 78. juriſdic. - 
Is given ts the juſtices in ſeſſions to hear and determine appeals concerning the ſame. 2 Burt's . 
313. N pl. 7. 48 q - 


Where there is a preſcription for particular townſhips, or other divifiots within E 
particular rgads whia chat pariſh, and conſequently the yhole yarifh not ene pared gown by Thi wb 


＋ 


— 


o Ad quod damnum. ö 
do the ſaid G. L. and his heirs for ever, ſo that inſtead of the ſaid 
Noon he make another road in his own ſoil, as convenient for 
| through the fame; and an inquiſition being returned in 
- favour of G. L., ſeveral petitions were preſented in Chancery, 
_ repreſenting many inconveniences, and amongſt others that a very 
trifling part of the road intended to be uſed was in the ſoil of 
G. L., though the writ required a new road to be ſet out altoge- 
ther in his ſoil ; but on the contrary near thitee parts out of four 
of the ſame went through the grounds of one of the petitioners ; 
and ſhould G. L. obtain a licence to incloſe, it would leſſen the 
- _ value of the eſtate of that petitioner near 20 l. a year. But per 
Lord Chancellor, it is not neceſſary that the whole new road 
+ - ſhould go through the ſoil of G. L. Ex parte Vernon and others, 


January 1754. 3 Athyns, 766. 


* 


2. After a writ of ad quad damnum has iflued, and a perſon has 


- obtained a licence to incloſe an old road, and has made a new one, 
if the new road be in the ſame pariſh that the old one was, as that 
- . pariſh can be at no further expence with regard to the old road, 
the inhabitants ought to repair the new one for the future. Per 
Tord Chancelhr in ex parte Vernon, 3 Ath. 766. 
But if the new road be in another pariſh, there the perſon 
to Keenſed ought not only to make it, but he and his heirs ought 
to keep it in repair; becauſe the inhabitants of another pariſh 
have gained no benefit from the old road being incloſed, as they 
had nothing to do with the repair of it. Bid. | 
It is not ne- 4. A petition was preſented to the Chancellor to ſet aſide a 
png — writ of ad quod damnum, and the inquiſition taken thereon, upon 
a ſuggeſtion of ſurpriſe as well in the execution of the writ, ſo as to 


© give 


formal no- prevent proper evidence from being laid before the jury at the time 
tice of the of taking the inquiſition, as alſo before the juſtices upon an appeal 


3 to the ſeſhons. The writ of ad quod damnum was teſted the 17th 
js ſufficient of September; notice was given on the 26th to attend on the 3oth ; 
3 unde, the petitioner alleged that he had no knowledge of the writ being 
ed imgar- ſued out till the day before the ſame was executed; that he was 
rially, and not preſent at the execution, nor faw the jury, and that the quar- 
the inquifi- ter ſeſſions to which he appealed were held four days after the 


be made , , a8 
ant execution of the writ. The Lord Chancellor was of opinion that 


| epen man- the inconvenience to the public in caſes of this nature were not ta 


ner. ak. be-tricd before him, for if he were to enter into it he ſhould be 


F. C. c. 76, ſetting up his juriſdiction in oppoſition to that appropriated by 


neto$31. act of parkament (8 9 V. 3. c. 16.) to the quarter ſeſſions 


— — 


<ription being ancient, and without interruption, it is preſumed tochave its original by licence on an 
uifition of ad guad damnum or other legal commencement. Vide 2 Burn's 


—Hr remark to be agreed, that an ancient — be changed Ce hn Mine's esse ted 


ebtained upon a crit of gd guod damnum, and an inquiſition thereupon ſound that ſuch a change will 
not be prejudicial to the z and it is ſaid, that if one change a highway without ſuch authority, 
e the new way whenever he pleaſes. And it ſeems that the king's ſubjects have not ſuch an 

in ſuch new way as will make good a general juſtification of their going in it as in a common 
highway: but that in an action of treſpaſs brought by the owner of the land againſt theſe who ſhall go 
over it, they ought to ſhew ſpecially by way of excuſe how the old way was obſtructed, and the new one 
& gut. Alſo it is ſaid, that the inhabitants are not bound to keep watch in ſuch new way, or to make 
— — committed, or to repair it. 1 Hawk. P. C. c. 76. {+ odly 
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dd quod damnum. 4 191 
anly (a), He was of opinion thereſore, that he could take no (.) His 
further notice of this head of ineonvenience than as it might be — 
— to the ſurpriſe ſuggeſted by the petition. If the jury had . na 
manifeſtly done contrary to the general good of the country, it carions of 
might have afforded a ſtrong corroborating evidence of ſurpriſe. produce mi 
But it is not the ſhortneſs of time where the-law has not thed od 
any particular time, which is alone ſuſfeient evidence of ſurpriſe; come before 
that the inquiſition is taken and executed in a fair and open man- court; 
ner is all that is required. One general anſwer to the whole in they dd, 
regard to the appeal his Lordſhip ſaid was, that the petitioner did it mutt as 
actually appeal to the quarter ſeſſions, and the matter was fully 3 Tr 
heard; and he thought the appeal to the quarter ſefligns was a judge ac. 
waver of the objection of ſurpriſe with reſpect to the mal- carving t 
execution of the writ. Ex parte Vernon, January 1754. Mw & 
_ Ath. 766. + | 
* 5. Though the appeal by the at 8 9 V. 3. c. 16. is di- 


rected to be at the next quarter ſeſſions, yet it is in the power 


of the juſtices to adjourn the quarter ſeſſions itſelf to another day, 


or they may adjourn the particular matter to a ſubſequent ſeſſions. 


Per Lord Chancellor in ex parte Vernon, 3 Atkins, 766. | 

6. An owner of land over which there is an open road may in- If a private 
cloſe it by his own anthority, or alter it under a proper authority, * of par- 
and by a legal courſe, iſt, He may incloſe it by his own autho- — 
rity, but then it muſt be upon two conditions, one, that he is to duidings 
repair till he throws up the incloſure, the other, that he leave common 
ſufficient ſpace and room for the road. 2d, The other act, viz. 9 
altering or changing the road by a legal courſe, is by a writ of commiſ- 


ad quod damnum, where the application is to be made by the owner dn 


of the lands, and a licence given by the ki 8 ding by a roads by 


But in this latter caſe the owner of the land is not obliged their award, 


ad quod 


dam num, 
for thereby there is an end of the old roads, as old roads. And if ſuch an act fays nothing about the 
expence of repairing the road, the repair clearly ſtands as it did before. Yide Bur. 465. 


7. By ſtat. 13 G. 3. c. 78. { 19. it is enacted, © That where any 
* highway, bridle way, or footway therein deſcribed, ſhall be order- 
ed to be ſtopped up and incloſed, and a new highway, bridleway, 
* or footway ſet out and appropriated in lieu thereof, as is therein 
« mentioned, it ſhall and may be lawful for any perſon or perſons 
* injured or aggrieved by any ſuch order or proceeding, or by 
* the incloſure of any road or highway, by virtue of any inquiſi- 
te tion taken upon any writ of ad quod dumnum, to make his or 
* their complaint thereof by ap ito the juſtices of the peace at 
« the next quarter ſeſſions, which ſhall be holden within the limit 
* where the fame ſhall lie, after order made or proceeding had 


nas aforeſaid, upon giving ten days notice in writing of fuch 


ee ſerveger any parry! invereiing ip Teck Tackoſen, If 


Ad quod damnum. 


e peal may be made upon the like notice to the next ſubſequent 

1 quarter ſeſſions of the peace, which courts of quarter ſeſſions 

e are hereby reſpeQively authorized and empowered to hear and 

4e finally determine ſuch appeal; and if no ſuch appeal be made, 

A or being made ſuch order and proceedings ſhall be confirmed by 

| . «. the ſaid court, the ſaid incloſures may be made, and the ſaid ways 

cc ſtopped, and the proceedings thereupon ſhall be binding and 

& coneluſive to all perſons whomſoever; and the new highway, 

. bridleway, or footway ſo to be appropriated and ſet out, ſhall be, 

A and for ever after continue a public highway, bridleway, or 
. footway, to all intents and purpoſes whatſoever.” 
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deer, (A. 2) Who is Alien; and who Alien Friend, or 
#45 . FOES we Alien Enemy. IH | 


HE mother of the plaintiff was a natural-born ſubject of 


= this kingdom ; his father an alien, and he himſelf was born 
abroad. On the queſtion whether he could inherit to his mother 

here, it was argued, that as the ſtat. 25 Ed. 3. gave the right of 

- © Inheritance to thoſe whoſe fathers and mothers were liege ſubjects 

of the king, and ſeveral determinations had held thoſe within it 

' -_  - Whoſe fathersonly were ſo, the ſtatute muſt be taken disjunctively; 
daurt the court held otherwiſe, as the wife of a ſubject is ſub potefate 

. .___. wir, and ſo under the allegiance of our king; but an alien, the 
huſband of a natural-born ſubject, cannot be ſo conſidered. 

And this agrees with the ſubſequent ſtatutes. Doe on dem. Du- 

roure V. Tones, 4 Term Rep. B.R. 300. | | 


0) Alien Enemy, _.. 


1. AN alien enemy (the captain of a French privateer) took an 

21 Engli/þ ſhip on the high ſeas in time of open war, and ran- 
ſomed the ſhip and cargo for three hundred piſtoles. The mate was 
delivered to him as an hoſtage, but died in priſon, The ranſom 
bill was ſigned by both captains, and by the hoſtage ; and by it 
the Engliſb captain obliged himſelf and his owners to pay the 
French captain three hundred piſtales within two months. An 
ation was held to be maintaihable by the French captain againſt 


chere ſhall be ſuſlicient time for that purpoſe z if not, ſuch ap." 


A 1 I —_— > ths. 4 "a 


Mich, 6 G. 3. Burr. 1734. 
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© the Englif captain, notwithſtanding the death of the hoſtage, and 


the plaintiff's being an alien enemy. Nicord v. Bettenham, 

3 Burr. 1734. & 1 Bach. 5 3. r 
3. 80 where an enemy's ſhip which had ranſomed a Britiſb 

veſſel was re-taken, with the hoſtage and ranſom bill on board, 


but che bill ſecreted and not delivered up to the re-captor, the 


firſt captor was allowed to recover on the ranſom bill. Cornu v. 
Blackbourne, "Doug. "641. „ | 
4. But the ſame queſtion ariſing again, and a writ of error be- 
ing brought; the judges of the court of Exchequer Chamber held 
unanimouſly, that an alien enemy cannot by the municipal laws 
of this country ſue for the recovery of a right claimed to be ac- 
quired by him in actual war; and the judgment of the court of 

King's Bench was reverſed. Authon v. Fiſher, . Doug. 649. u. 
5. By the ſtat. 22 G. 3. c. 25. it is enacted, „That it ſhall 


4 not be lawful for any of his majeſty's ſubjects to ranſom or en- 


« ter into any agreement for ranſoming any.ſhip or veſſel belong- 
« ing to any of his majeſty's ſubjects, on any merchandize or 
“ goods on board the ſame, which ſhall be captured by the ſub- 
« jects of any ſtate at war with his majeſty, or by any perſons 
© committing hoſtilities againſt his majelty's ſubjects.” ne. 
6. Set. 2. © All contracts or agreements. which ſhall be en- 
te tered into, and all bills, notes, and other ſecurities which ſhall + 
« be given by any perſon or perſons for ranſom of any ſuch ſhip 
« or veſſel, or of any merchandize or goods on board the ſame, 
« contrary to this act, ſhall be abſolutely void in law, and of 
« no effect whatſoever.” [1 T 
7. 13 G. 3. c. 21. © Perſons born out of the ligeance of the 
t crown, whoſe fathers by the 4 G. 2. are entitled to the rights 
« of natural ſubjects, ſhall alſo be natural ſubjects.” - 


(8) Addtions. What Actions Aliens may have, and vgn 
PI in what Caſes, and where. A1 


N action was brought by the captain of a French privateer S. c. and 
A againſt the S of a Engli "hip, for the ranſom of the 5;*- 
Englib ſhip, which had been taken by the French privateer.. There 563. For 
was an hoſtage given at the time the ranſom bill was executed, more learn. 
who before the action brought died in priſon at Port au Prince, ins fg 
The principal objection which ſeemed to weigh againſt this action o ranlams, 
was, that fun a one would not lie in the 4. 4 countries of Eu- vide Coruu 


rope; but upon inquiries being made, it was anſwered by eminent 5. _ 


lawyers, both of France and Holland, that ſuch an action had been 21 Geo. 3. 


allowed, and upon principles that could not be diſputed. Judg- Doug. 641. 
ment was accordingly given for the plaintiff, Ricord v Batten ham, r 
Trin. 22 G. 3. Doug. 649. u. 1. Yates v. Hall, Mich. 26 G. 3. 1 Term Rep. 73. It is . 
ceſſar here to take any more notice of theſe caſes than by reference as the ſtat. 22G, 3. c. 25. hu ,uc 
an end to all queſtions in future on the law of ranfoms, | 1 Ld 

Although it was held in Ricord v. Bettenham, that an action by an enzmy on a ravſom. bill might 2 
maintained, the action was not brought until peace was reſtored which was ſufficient to get rid of. 2 
objeftion. Per Lord Kenyon, C. J. 6 Term Rep. 28, ' 

Vol. I. 0 
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2Viner373- (H) Action. Plea, In what Actions it is a good 
. 13%, Plea, | 

$.C.pr I * eaſe ſur afſumpſit; the deſendant pleaded in abatement, that 
een Hop- + & the plaintiff was an alien, born at Viema, under the domi- 
= N nion of the king of the Romans, and out of the allegiance of our 
76. kings to which the plaintiff demurred. And upon argument. it 
9 was held, that as by law an alien friend may maintain a perſonal 
action as being allowed to traffic, it is neceffary, in order to abate 
the writ; that he be ſhewn to be an alien enemy, which is not to 
be preſumed, nor the contrary neceſſary to be replied, and all the 
precedents are inimici domint regis. A reſporideas oufter was awarded. 

; Openheimer v. Levy, Mich. 11 G. 2. Str. 1082.  - 
vu Bae 2. In action on à policy of inſurance,” which was of good 
e ace on board an Americas ſhip at and from London to — * in 

, e polic 


1 
* 


8 

ne 
35 Geo. 3+ France, there was an #verment in the declaration, that the po y 
| GTerm Rep. was effected for the benefit and on the account of certain perſons 


B. K. 33. therein named, who were intereſted in the goods; and another | 


averment, that the ſhip was captured as prize. The defendant 
ded, That the perſons intereſted in the goods were aliens 
-borb in foreign parts, to wit, at Bayonne in Fruncz, out of the 
« allegiance of the king of Great Britain; and within the allegiance 
ce of a foreign ſovereign, to wit, the French king ;” that before 
the ſhip, failed a public and open war was commenced and was 
carried on between our king and the perſons exerciſing the powers 
of government in France, and that the perſons intereſted were in- 
habiting and commorant in France, under the government of the 
perſons exerciſing the powers of government in France; and that 
they are enemies to our king, and adhering to the king's enemies, 
ec. There was angther plea, in which it was alleged, that the 


pPerſons were living in France, and enemies, (without ſaying that 


{. | they were enemies born,) and that the goods were ſent from Lon- 
| don after the commencement of the war, for the purpoſe. of being 
i ©  linded and delivered in France in the courſe of trade to the king's 
enemies, We. The replication to the firſt plea ſtated, that 

perſons: intereſted in the inſurance were before the commence- 
ment of the war, and at the commencement of the ſuit, ſeverally 

L\ Y- ans and reſpeCQively indebted to the plaintiff in divers ſums of money, 
4 ++ Exceeding the reſpective intereſts of thoſe perſons in the goods in- 
- fured, ſpecifying what farm was due to the plaintiff from each of 


ſtmoſe perſons reſpectively. The replication to the ſecond plea ſtated, | 


mat the exportation of the goods inſured; which conſiſted of muſ- 
kus, Ee. was not prohibited by any lay at the time of the policy, 
and that they were put on board the ſhip before the commence- 


ment of the war, for the purpoſe of being carried on the ſaid 


voyage, c. To theſe. two replications there was a general de- 
murrer and joinder in demurrer. The court were of opinion, that 
judgment muſt be for the defendant, on the ground that an action 
© © will not lie either by or in favour.of an alien enemy. Brandon v. 
Pefbitt, Moch. 35 G. 3. 6 Term Rep. B. R. 2 3. 1 


* 
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(I) Pleadings. And when to the Writ or to the 2Viner274- 
3 Action. | th 
| 12 an action of aſſumgſt the defendant pleaded, that the plain= 


tiff was an alien enemy, born in France, under the obedi- 
_ ence of Lexis the Fourteenth king of France, and an enemy to 
the king of England, and that his parents were born under the 
ſame obedience, and not under the obedience of the king of England, 
and that he was at the time of the bill and is now under the obe- 
dience of the king of France, an enemy to the king. It was re- 
plied, that the plaintiff was at the time of the promiſes and now 
remains in this kingdom, by licence and protection of the king, 
viz. apud ſuch a place; to which there was a demurrer. And per 
cur. This is. a good replication, Where the plea is in abatement 
to the writ, and concerns the perſon, then it is to be tried where 
the writ is brought; and if pleaded an alien enemy; in ſuch caſe 
it muſt conclude to the country. But if alien enemy be pleaded 
in bar, the plaintiff is to reply that he was indigena at ſuch a p 
in England et hoc paratus eft verificare; this reconciles the differ- 
ence which ſeems in the books reſpecting this plea. There was a 
plea of an alien enemy to a /cire facias on à judgment in aſſiſe, 
and held no good plea after a judgment of recovery in freehold ; 
but to the original action it would be a good plea. George v. 
Powell, Trin. 4G. 1. Forteſcue, 221. 2 
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| Tur calendar is looked upon as part of the law of the land, and 2Vinerz$5. 
| will be taken notice of without being pleaded. Hoyle v. Lard aqa 


f 


Cornwallis, 1 Str. 387. 
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ta: Amendment and Jeofails, 


1. IN debt upon a bail bond, the memorandum was of 7 As. 


* 


£aft. 10 G. 1. Str. 583. . — a 
8. c. nd 2. The plaintiffs declared as executors on a promiſe to their 


by the court, though it varies the defence, for it only makes the declaration agree with the plaintiffs 
evidence. S. C. cited by Yates and Aſhton Is. Burr. 2449. who ſaid the leave given to amend was 
giveh, becauſe otherwiſe the action would have been loſt. Upon which ground an action brought againſt 
defendants by virtue of the act of parliament for building Weſtminſter bridge, and which the plaintiff was 
confined to bring within fix months, and to lay the venve in Middleſex, but by miſtake it had been laid 
in London, and it appearing that the plaintiff would be too late to bring another action; the court gave 
leave to amend by altering the venue, ubſerving that in an action upon a penal ſtatute the court proba- 
bly would not interpoſe, but in the caſe of a remedial law the amendment muſt be made. Cook v. 
Shone, Trin. 13 & 14 G. 2. Barnes, 12. 448.—8. C. & C. P. Prac. Reg. 20. 

But however, in an information for killing a hare, it being three months fince the fact was done, and 
if an amendment which had been moved for had been refuſed, the defendant would have eſcaped the pro- 
ſecution, leave was given to amend, Howell gui tam v. James, Eaſt 20G. 2. 1 Wilſ. 163. Upon 


the ſame principle an amendment was allowed by altering the demiſe in a declaration in eject ment, where - 


the caſe was fo circumſtanced that the plaintiff would have been barred. by a fine if he had been put to 
bring a gew ejectment. An entry was gpade to avoid the fine, and the demiſe was laid before inſtead of 
after the entry. Doe ex dem. Hardman v. Pilkington and another, Trin. 9 G. 3. Burr. 2447. notwith- 
ſtanding the caſes of Driver v. Scrutton, Barnes, 17. and Roe ex dem. Stevenſon v. Doe, Barnes, 186. 
where it is laid down that no declaration in ejectment can be amended before appearance, and afterwards in 

| —— only, but not in the demiſe or other matter of ſubſtance. —But for more of this vide poſt. in title 

ectment. ; 
5 Yet where a bill was intitled wrong, and upon application to amend, it was urged that the ſtatùte of 


| ) | Limitations would take place if the plaintiff was put to file a new bill, it is ſaid the court paid no regard 


to that though they permitted the amendment. Greenwood v. Richardſon, Mich. 19G. 2. Barnes, 16. 
Niue Ni v. Griffith, Say, 97. and Aubeer v. Barker, 1 Wilf, 149. and vide poſt letter (H). 


8. P. Car- 3. A motion was made in the Treaſury (C. B.) to amend a 
. 557 notice of ſet- off; but the judges declared it could not be done. 
* Notices of this kind are like notices of trial, c. which never 
Tan, sos. were amended. by the court. Anonymous, Hil. 7 G. 2. Barnes, 
E294. - | el 2 IM 
Reg. 21. : 
plea and plead nen gd. de novo, with a new notice of ſet off, But it ſeems it may be amended by 
conſent. Eddington V. Wilcox, Ealt, 11 C. 2, And. 208, - FAY 
| | 4. 
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| Amendment and Jeofails, - 197 
4. An information in nature of a quo warrante was brought 8. c. 
againſt defendant, to ſhew by what authority he claimed to be 
mayor of Chefler. The defendant in his plea juſtified under a niagbam, 
charter of Henry VII. by which the mayor is to be choſen by all 39. 


the fellow citizens of the city, and of the ſuburbs and hamlets 1 


- inhabiting within the ſame, or a major part of them, and ſtates in the tuo 
his election to have been by the majority of the citizens. De- laſt report- 
murrer inde & joinder in dem., the cauſe being ſet down upon —— 
the paper, it was perceived that they had left out thoſe citizens the bat and 
who inhabited within the ſuburbs and hamlets; whereupon it was by Lord 


. moved by the defendant for liberty to amend his plea, on affidavit ne ay 31 | 


at it was not a voluntary miſtake, and that the proſecutor had not rende wer- 

ſt a trial. And leave was granted to amend, for reaſons peculiar — ee 
to the caſe ; 1ſt, Becauſe otherwiſe the office would be loſt without the plained, 
trial of the right; zd, That it appeared by the affidavit that it and againit © - 


was not done to gain time.z 3d, There was no. trial loſt, as the eee 
proſecutor might ſtill try the merits in time; 4th, The proſecu- rgued, 8 


tor was not driven to demur, for if he had gone to iſſue, and it in amend- 
had been found with the defendant, yet as a defect of title ap- mente the.” 


. . : court ha 
pears” in the plea, he would have been entitled to judgment of always — 
ouſter, Rex v. Ellames, Eaft. ) G. 2. Str. 976. | by ane of 
| 35 | e rules: 
elthet that there be ſomething to amend by, or that the fault ariſes merely from the miſprifion of the clerk, 
that no trial be loſt. Another rule is, where the defendant wilfully pleads a bad plea in order to injure the | 
plaintiff, the court will amend it on the prayer of the party ipjured. Another, where the ation would be A 
otherwiſe loſt, That in Jones (Will.) 199. it is laid down as a rule that the miſprifion of the clerk 
ſhall not hurt the party, but that the errors of counſel cannot be amended ; that this proceeding would 
evade the ſtat. 9 Ann. c. 20. which was partly made in order to try the right of annual officers within 
the year. That here was a trial Joſt, for though the array might poſſibly have been challenged had the 
trial come on; yet, as an affize had ſlipt over, the court would intend this trial loſt, and the caſes of Sir 
John Poole, Popham, 128; Sir Henry Glemham's caſe, Popham, 144; and the Attorney General and 
the corporation of the Trinity Houſe, Sid. 34. were relied on. The defendant's counſel cited the caſes of 
Moſtyn v. Totty, in the Exchequer 4 G. 2. as a ſtronger caſe than the preſent. Pearle v. Bridges, 

2 Saunders, 401. where, upon pay ment of coſts, leave was given to amend after demurrer; ſo in Brown- 

john v. Doyley, Hil. 8 Ann. cited Str. 846. Lord Gage v. Robinſon, Gardner v. Anderſon, Mich. 

38. 1. Str. 11, Ducheſs of Marlborough v. Wigmore, Str. 890. and they argued that this muſt be 

eftcemed a civil ſuit} nor could the; fine prove it otherwiſe, fince before che 5 W. & M. c. 12. there was 

| a capias pro fine in ſeveral civil ations. In the caſe of the King v. Hughes there was nothing to amend 

- by. Lord Hardwicke, C. J. was of opinion that the defendant ſhould have liberty to amend, and faid 
| that it was not an amendment given by any of the ſtatutes of jeofails, but founded wholly op the common ” 
law and the diſcretion of the court. That theſe amendments are hardly reducible to any certain rules, 
though' it were to be wiſhed they could be fince they have been ſo much extended. The rules laid down 
by the counſel againſt the amendment will hardly ſtand in any one point. In amendmen:s before trial it 
is no rule that there can be ſomething to amend by, after judgment it may be more neceſſary, In many 
caſes errors in law, occaſioned by the miſtake of the pleader, have been amended. There is no authority 
for making it a certain rule to tie up the hands of the court in making amendment that no trial be loſt ; 
for the preparation for an argument on demurrer muſt oſually occafion that delay. Indeed the rule, that 
where the faultineſs of the plea is wilfulj the party injured may bave it amended, is a true one, though 
the other party may not; and it is a ſtrong inducement for the court to grant an amendment where the 
party would otherwiſe loſe his action, though no rule; in the preſent caſe it is an inducement equally 
ſtrong, that the deſendant muſt loſe his office without an amendment. There is no ſuch diſtinction 
made in the books, as between criminal and civil ſujts as to amendments at common law, as to thoſe by 
the ſtatutes of jeofails jt 'may be true, ſince there are expreſs words in them to that purpoſe. In the 
Queen and Tutchin, 1 Salk. 51. it was the opinion of the court, that whatever at common law might 
4 be amended in civil cauſes, was amendablg alſo in criminal matters. Though the caſe of Cox'v. Wilbra. 
m, Salk. 50. is ſomewhat different, nor does this ſeem to be a criminal ſuit z it being a doubt which 
vided the twelve judges in the caſe of Shaftſbury, but it rather partakes of both natures, though more 
largely of the civil, eſpecially fince the act of 4 & 5 W. & M. c. 18. which reduces them almoſt to a 
civil action. The caſe of Hughes, though a ſingle opinion of Lord Raym. is yet a great one, and was 
 neyet complained of or excepted againſt. Had the plex been wilfully put in to fruſtrate the intention of 
the ſtatute of 9 Ann. c. 20. It would have been an inducement for the court to have refuſed the amend. 
es : 03 0 ment, 
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ment, bot on the contrary it is ſworn to be a miſtake. And the whole court agreed in opinlon wich the 
f chief juſtice. >% ” 4 WS p 1:4 0 a W 1 , + oi 


F. Bail piece amended by the inſtruQhhns for the writ, Ma- 


v. Conning, Eaſt. 11 G. 2. Prac. Reg. 15. . 


Upon the 6. Though a plaintiff cannot regularly move to change the ve- | 
2 nue, vi he may in effect do it by moving to amend, and it was 


Ti. the done bog out Dorſe/bire and inſerting Middleſex. Stroud v. 
court ſuf. Tilly, Hil. 15 G. 2. Str. 1162. | | 
4 fd | 

Naintiff to amend the venue after the defendant had changed it upon the common affidavit. Rivet & al. 
v. Cholmondely S 4. Hil. 17 C. . Str. 1202, Upon ihe ſubject of changing the venue, vide Trial letter 
(H. 2. 2), &c. &c. : 5 


. 2 The 7. To affault and battery /on aſſault demeſne was pleaded ; the 
5 r plaintiff replied, de injuria ſua propria and afterwards moved to 
mente by © Amend his replication 'by replying molliter manus impoſuit, which 
- the court was granted him, the pleadings being all in paper (a), and 

3 not entered on record. Low v. Newland, Trin. 17 & 18 G. 2. 
remain n 1 Wilf, 76. 0 2 
paper before they ae recorded is, that theſe papers delivered to and fro, ſupply the declaring and plead- 
ing ore fer at the bar, and may be amended as eafily as if ſpoke at the bar. Per Parker, Ge in Gar- 


ner and Anderſon. Str. 11. A rejoinder in the paper book may be amended by the draft ſigned by 
counſel, the draft beirg verified by affidavit. Anon. Hil. 9 G. 2. Rep. temp. Hardw. 205. | 


8. In an action of aſſumpſit by original, returnable Trin. 16 & 
17G. 2. againſt two defendants, one of whom was outlawed, the de- 
claration was intitled of the term the writ was returnable, and ſet 
forth the record of the outlawry, which was long aſter the return of 

the writ; ſo that the title of the declaration was abſurd. The court 
upon affidavit permitted the title of the declaration to be amended 


agreeable to the truth of the fact, as to the time of delivery, con- 


| ſidering the afũdavit as a ſufficient ground for ſuch an amend- 
' ment. Symonds v. Parmiiiter and another, Trin. 17 C18 G. 2. 
| 1 Will. 78. re WA ys 
-- 9. The plaintiff had leave to deliver a new iſſue properly in- 
titled, in the title of that already delivered the word (George) was 


omitted; it ſtood thus, Hl. term, 20th King the Second. HBeau- 


mand v. Stewart a Priſoner, Hil. 20 G. 2. Barnes, 18. 
10. Where there were two defendants named in the writ, and 
firſt one being ſerved, a declaration was delivered to him in the 
action againſt both, and in a ſubſequent term the other defendant 
was ſerved with an alias and a declaration then delivered to him, 
\\) and afterwards a rule to plead given jointly; and it was moved to 
25 ſet aſide the proceedings for regularity, in delivering a declara- 
tion to one defendant A an action againſt two, when one only 
was ſerved with proceſs and in court; the court gave leave to 
amend the title of the declaration, by making it of the term in 
which both the defendants were in court, ſaying it was only a 
miſtake, Stock v. Herbert and Eyton, Hil. 22 G. 2: 1 Will. 242. 
- © TT, The defendant had avowed for a quit-rent, and iffue had 


been joined in the preceding term, when the defendant moved 


and had a rule to ſhew cauſe why he ſhould not amend, by add- 
ing three ayowrics for quit · rent payable at different times on pay- 
* | anion 


noo os tons 


2 


4 
, os Aa Toms 


„„ —- 7 > 


Palmer v. Cofins, ene, &c. Trin. 33 G. 2. Barner, 26. 
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ment of coſts; which rule (plaintiff refuſing to conſent that de- m_—_ 


fendant might give the matter in evidence on the general iſſue) was 


made abſolute; defendant reJoining gratis, and tzking ſhort notice of \ 
trial, D , Clerk v. Langley, Tris 24 & 25 G. 1. Barner, 22 
12. Rule to ſhew-cauſe why defendant's plea, being a ſpecial 
ne admin, (pleaded two terms before) ſhould not be amended, 
y adding a debt due from inteſtate for rent ; made abſolute upon 
payment of coſts. 'The amendment to be made within two days, 
and defendant to take ſhort notice of trial. Tyrrell v. Meen, Ad- 
miniftrator, Hil. 30 G. 2. Barnes, 25. 3 
1z. The plaintiffs in quare impedit having occaſion to make a 
long alteration in the declaration, moved for leave to withdraw 


che declaration already delivered, and to declare de novo, and ob- 
. tained a rule to ſhew cauſe, which was afterwards diſcharged ag 
unprecedented. It was then moved for leave to amend the de- 


claration, putting the amendments into the rule: on ſhewing 
cauſe, it appearing that the amendments, though very long, were 
not matter of new title, but related to the ſame title, and that 
the papers were in a counſel's hands who was ſince dead, and 


| who, by reaſon of ſickneſs, had not finiſhed the declaration, the 


rule for the amendment was made abſolute upon payment of coſts, 
defendant: to rejoin gratis, and take ſhort notice of trial. The 


/ Maſter and Fellows of 1 College, Oxford, v. the Biſhop of Y 


Exeter and others, Hil. 30 G. 2. 


14. The plaintiff having applied for leave to amend his decla. 


ration on a bail bond, it was inſiſted by the defendant, that by rule 


of the court (C. B.) it was not amendable z which is a miſtake, 
there being no ſuch rule. Declarations in actions on bail bonds may 
be amended as well as any other declarations. The court perhaps 
may have refuſed in ſome inſtances to grant leave to amend writs 


of ſcire faciat againſt bail, where, by ſuch amendment, the bail 
might be deprived of the advantage of ſurrendering the principal, 


as perhaps they might do in caſe of a faulty /cire facias quaſhed, 
and a new one ſued out. Hodgsor, Aſſignee of the Sheriff v. Mitchell, 
aft. 33 G. 2. Barnes, 26. | : | 

15. Leave was given to amend a bill filed againſt an attorney, 
by adding to the plaintiff's damages, the ſum of 150 J. on pay- 
ment of coſts. The miſtake was through neſcience of the chat. 
16. The declaration was indebitatus a//irmpfit for money lent and (=) Poſt, le- 
advanced by the plaintiff to a third perſon at the defendant's re- ** (2) _ 


_ queſt; after verdict for the plaintiff the judgment was arreſted, doo 


and the plaintiff bringing a writ of error produced an original, f Mahi 
wherein it appeared that the count was for money paid and ad- _—— 
vanced to the third perſon at the requeſt of the detendant, and it 2. in def 


was moved that the count might be amended by the writ, ſtriking Pals, the 


out the word lent and inſerting paid; and the caſe of Wilder v. 5 


Handy (a) was cited, and the practice in K. B. was much inſiſted gued c, 
upon by the plaintiff. But the court (C. B.) refuſed the amend- ind »pon 


ment, becauſe it muſt be preſumed that the plaintiff proved mo- DP 


ney lent, the verdict a I amendment prayed ed I hana | 
. p 4 ö | ; 


- goo. 5 Amendment and Jeotalls. | 
FS ng the common law, and there che court had no power to amend N 
1 COPIER after the firſt term, when the record ig made up and the roll car. - os 
court ried in; but fince the ſtatute the courts have gone a great way 
| - amended further. There is no ſtatute goes ſo far as to authorize an amend- 
| — ment which would alter the trial or the iſſue; in this caſe it 
$7. 1162. would be to alter the record in a moſt ſubſtantial point. The 
| Court are bound by the record and verdict, and muſt take it that 
every part of the declaration was proved at the trial. Here the 
- Plaintiff has miſtaken his action, and if the amendment were al- 
lowed, it would be laying down a rule that whenever the plain- 
'tiF obtained a verdict in s caſe where he had no legal cauſe of 
action, he might afterwards ſue out an original wherein he had 
good and legal cauſe of action, amend his record thereby, and 
_ fecover upon an iſſue which had never been ied: esa | 
1 Lifter, Mich. 3 G. 3. 2 Vi 147 | 
8... 7½ The plaintiff had lard * amend all his proceedings in 
4 gig - formedon, os being a miſtake in ſetting out the eſtate-tail in 
lays, that | the writ, upon payment of coſts, and alſo the coſts in an eject- 
; therule was ment, which had been brought by the plaintiff for the _ n 
don de Sent v. Parry, Eaft, 11 G. 3. 3 Wilſ.206, 5 


action of ſormedon upon payment of coſts, though no coſts are payable in 40 the court 
e ck eee had denn divpprd after the landford bad entered into the 


© I eee Hee. eee ee aka 


ns 


1 meg 


— 
- by 
n 9 
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: n 4D) After Verdi. In what Caſes, | 155 | 5 


| Pide el. I. 1 ejeQment againſt — defendants it was fad, that they 
3 2 auh. 2: introvit, expulits et amovit, and after verdiét pro quer, it was 
| iN 1 in arreſt of judgment, and the court held it to be ill; but 

8 at another day the ” ordered it to be amended, though there was 

nothing to amend by, on the authority of Gro, Ja. 306. and then 
- plaintiff had judgment. Mutt Ve Denny, Tris. 2 G. 2. 
r. 80%. 

Jn giving 2. Debt upon two judgments, one of which way for 30 J. and x 
Pee the other for 10. 10%; and the plaintiff lays his damages at 
Ray and 10. The defendant pleads payment, but on the trial makes no 
Litter, it defence, and the jury find for the plaintiff with 30/, damages; 
was fd, after which it was moved to amend the declaration by inſerting | 

6 3nly way for 49.4. damages inſtead of 101.4 and it was inſiſted, that/ this was 
p + theplaniff uo alteration in the verdict or judgment, but in the declaration, 
— and anly of a 1 e word. But per cur, the matter prayed to be 
to hae re. amended cannot be called the miſpriſion of the clerk, it being the 
mitted fo demand, and conſe vently the inſtruction of the plaintiff, and can- 
hs. 4 not be altered, for 5 court hath no authority to increaſe the par- 
— ar ty's own lemand, and it does not come within the . H. 1 N 
* 1 Ray v. Liller, Hil: 12G, 2. Aud. 35 . 

which it was afterwatds moved for leaye to enter a remittitar on the bees ll, ore . 

order to make it-agreeable to the declaration. But per Lee, C. I. and two, Iuſticra, againſt Page, J. the 


cs urt may amend. judgments of a preceding term, where, they are erxonequs by the miſprifion of the 
c «rk, and the amendments are warrantcd by ſome of the antecedent proceedings, and alſo in * 


. F and under one of theſe 4g 


Wr de. 


n Q. 


r er eren en. 


* ” 


Ky 


— 


betalen all ibe cafes cited for the motion will fall. But this the court hath us power to do either 


be amended. Wilder V. Handy, Eaſt. 14G, 2. Ser. 1151. 2 | &* 


xe 


E) At what Time it may be. wn 


ar ner v. Andenſon, Mich. 3G. I, Str. IT... c Robinſon, g 
8 5 ter the ſame plea in abatement, cited Cunn. 42 · 
2. The iſſue was entered upon the roll, had been once tried, Ia the caſe 
but the verdict was ſet aſide; it was moved to amend the declara- 7 ö 
tion on payment of coſts, which was granted. Anow v. W ychell —— 
and others, Eaft. I G. 2. Prad. Reg. 17. 1 8 upon the 
deing granted, that the defendant was entitled to an imparlance until the next term, and it way ſaid an 
amended deglara:ion was in the nature of a new declaration. But the court determined the practice to be, 1 
that when the plaintiff amended his declaration and paid cofts, the defendant ſhould Rave no imparlance, 


but muſt-plead after the rule to plead is out. But the defendant is entitled to a new four day rule es 
Dead. Vide Blunt v. Morris, Trin, 11. G. 3. Blackſt. 785. ne s ; 


3. Motion to amend declaration by adding two new counts V . 
denied, becauſe iſſue was joined; and the court ſaid, it was d: 7: 
never uſual to give the plaintiff leave to add a new count after 7 
3 e had pleaded. Cooper v. Middleton, Mich. 2 G. 2. 

ract. + IO, "A | * 

4. The Akeadane concluded his plea unde petit judicium fed (in- Alter a ſpe- 
ſtead of /), the plaintiff aFionem manutenere debeat ; ſpecial demurrer d mn. 
inde and joinder; and coming after to amend by the draught under in jemurrer, 
counſePs hand, it was objected that the intent of requiring miſtakes” and arg | 
in point of form to be ſhewn for cauſe of demurrer, was to give — 

the party an opportunity of amending, before he proceeded any leave te 

further; but if after notice of his fault, he will join in demurrer, amend by * © 

he is not entitled to amend; but the court, after taking time to — 1 

conſider: upon the authority of Brownjohn v. Doyley, Hil. 8 Ann. Ribe v. 

* 7 gave leave to amend. Hatten v, Walker, | ich, 3 G. 2. Men - i . 

Str. 954. Declaratin in debt on a recognizance of bail, was atdended after argument, 8 

: e N ee 

Tor, 1 * \ 5 . 70 


— 


8 e 


ee % en the crown Gde, upon a recognizance for keeping the peace, the dſendnt us 6th 


breach Cnc, pledet wo J but concluded with an everment, inſtead of concluding to the country, 
nod after gem — Len men. 12 G. 1. St. 686. 
' &C. did . To 3 plea of ſeyeral ſpecialties i in an don on a ſimple con- 
F. L 0 > plaintiffs replied aſſets. ultra, which was found for them, but 
K the verdict ſet aſide. They then moved to amend their replica- 


"$10. "tions and reply fraud ; but "his was. denied by the court, becauſe 


knowing that replication could not hurt her. The Bonk f England 
bot v. Morris, Mich. 8 G. 2. Str. 1002+ 


eier 
- | BAIN The plaintiff inn zender, 

! king P Ded e en ond 
des authority of the caſe of the Bank of England v. Morris; yet the proceedings being 1 


- ape er 12 G. 2. n. ane Mes, B f 2 * 
6, The plaintiff having Jdemurred in Zafter term, and the de- 


s * 


and wy ys 27 A ment, in Michadmaz term following, after 
— Was [pls 0 pa „the defendant moved t to amend his 

rd e T. laid, the t - objeFtion to the 
notion was, that the phintiff had loſt . ep and if this were 


— 
— 
ar 
+ 


© -* .__ © allowed, it would be a certain method of delay. The court would 
5 t let him amend. Jordan v. 7. wells, Mich, 98. a. Rep. 
bs Hard. 171.1 f 


* 8 Lene ns given to amend the declaration, by adding two 
zee * new counts, that being the ſecond term, EY payment of coſts, 
. Greame v. Bell, Trin. 10 G. 2. Pratt. Reg. 18. 

0 th i d ered, and after the defendant 
pe 188 doch declara 0 1 . 1 85 N refuſed, the court fu ing, it 2 7 pleated 
Dust Fro of after two terms, and that in which the declaration js — ivered is always included. 
I 


ubeer, 
"Os was td, in the caſe of Aubeer and Barker, that another reaſon for refufing the 
e in actual cuttody, and that it was the third tetm he had been ſo, 
it NN be making a new declaration to keep him in priſon ſo much the longer. 
t 


Marquis of Powis, v. Barker, in cuſtody of the Marſhal, Mich. 20 G. 2. 


rg 


In a liter caſe, although it was held that by the courſe of the court a new count cannot be 


| added after the fecond'term ; yet as the plaintiff might diſcontinue to ſave the trouble of a new action, 
2 rule for ſuch an amendment was made abſ-lute on payment of coſts, of plea, and application, and de- 
' Fendant having leave to plead de ns. Garway v. Stevens, Eaſt, 21 C. 2. Barnes, 19. Vet wide 
Cope v. Marſhall; Trin. 28 & 29 G. 2. Sayer, 234. where it was refuſed; but the amendment there 

pPtayed amounted to a new right of action. 
Leave was giyen to amend the declaration by changing the venue after two terms. Griffith v. Hollier, 


2 29 & 30G. 2. Sayer, 204. 
a gui cam a&on for uſury, it was moved e nt, Sper, on em we 


mr ns was brought (all being in paper), to which it was objected, that iſſue was joi 
roll, and many terms had elapſed fince the commencement of the action, and that _ 
/ 3 was to vary the count, and add a new one, which is a new kind of action, and that 
we ftatutes do not extend to penal aQtions. ako rut ——ů— — 2 
1 Ju pay pope and per Denniſon, J. there is no difference between civil and actions where they 
at common law, and all js in payer. Bonfield gui tam y. Milner, Mich. 


y for 

es , 2 I 
ig apr wet Seve 
CCC 
for judgment, as in caſe of a nonſvit, the plaintiff allo moved for leave to amend, 
RE ONE, COR 35 fs for hen 120k 5 888. After cauſe ſhewn upon both 
. „ the amendment was ordered to be made. Mace gui tam v. Lovett, Hil. 12 G. 3. Burr. 2833 
"was foch. ap, oftion hed hoop goprating four years, the court would got Are 


25 e eee 


defendant might plead the ſtatute of limitations. Golf gui . | 


. et the defendant on the former iſſue might have paid away aſſets, as 


2 . © fendant joined i in demurrer, and the cauſe eing made a concilium, 
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Fend 2 Term Rep. B. R. 207. 8. P. Steele ui tam v. Sowerby, Hil, 35 0. 3. 
erm Rep. B. R. 17. 


in a penal action having carried the record down to trial at the ſummer affizes, diſcovered 
t he had made a miſtake in the manner of cbarging the offence in the declaration, he thereupon with+ 
777 the record, and in Hil. term following moved to amend ; this was oppoſe, becauſe the time limited 
ſuing was expired. But the court was of opinion that the plaintiff had not been guilty of any unne- 
ceſſary delay, for which reaſon and becauſe the amendment prayed did not go the * 1 introducing a 
new charge againſt-the defendant, they allowed the rule to be made ablolute. v. Kaye, Hil, 
36 0. 3- o Term Rep. B. R. 543+ by E | | | 
8. The record in a gui tam action was carried down by proviſo, 
but poſtponed for trial on account of its length; after which it 
was moyed tq amend the declaration (in-the ſpelling of ſome 
words). The court were of opinion, that it did not materially 
differ the caſe from others, that the cauſe was carried down by 
proviſo, and therefore allowed the amendment. French qui tam 
v. Whitfield, Trin. 10 & 11 G. 2. And. 13. | VT Wie 
9. It being moved to amend the declaration as to the damages, 
after verdict and judgment, it was objected by the other fide, that 
a writ of error had been brought, and therefore the application 
was too late; to which it was anſwered, that they were ready to 
pay the coſts thereof, if the other fide would waive the writ of 
error; and if he refuſed fo to do, then it would appear that the 
. writ of error was brought for other errors than the one wiſhed to 
be amended; and it was ſaid, this was a common practice in 
C. B.; and a caſe, Croſs v. Speed, Eoft. 10 G. 2. was cited, where 
a rule was granted accordingly. But in the principal cafe, the 
court refuſed the motion for other reaſons. - Au. thetefore. . 
Ray v. Lifter, Hil. 12 G. 2. And. 351. | 55 
10. Cauſe was ſhewn againſt a rule obtained by the plaintiff, Declaration 
for very large amendments in the declaration, after iſſue joined, TRAM 
ang ſeveral notices of trial given. Upon ſtating the amendme 2 
it appeared, that they tended to make a new cauſe of action. changing - + 
The rule was diſcharged, Harman v. Lane, Hil. 13 G. a. Prafh, rige. 
Reg. 19. | / joined, and 
the cauſe prone an —_ Femme. Cook v. Shone, Trin. 23 & 16. 2. Prack. 
N uid notice of wid deen l the hg due, tn Lein within the Nene term, bega 
wiſtake being diſcovered in the deed, the plaintiff did not proceed to trial.” The defendant applied for 
judgment as in caſe of a nonſuit. On hearing counſel on both fides the iſſue roll not being ſtruck ints 
the bundle, and the amendment being ſmall, the court gave the plaintiff leave to amend his declaration 
on payment of coſts of the application and for not proceeding to trial, and inted a peremptory 
day for trial. Beer v. Brookings, Mich. Term 26 CG. 2. Barnes, 3177. : 
11. Defendant miſtook a fact, and ſet out a cuſtom wrong : 
he applied to a judge for leave to amend, but the plaintiff not 
conſenting, no order was made. Plaintiff figned judgment, but 
before inquiry executed, defendant gave notice of motion. De- 
fence was made on the 1 Per cur. Let the judgment and 
inquiry be ſet aſide, and the plea be amended on payment of coſts, 
and defendants bringing 15 J. damages, found by the inquiſi- 
tion, into court. . Wilkes, Eaft. 14 G. 2. Barnes, 1 5 8 
12. After plea pleaded, leave was granted to ſtrike out of the Motion for 
declaration 800 J. and to inſert 80001. in ae, every thing ew 
being in paper. Havers v. Bannifter, Hil. 16 G. 2. 1 N 7. * gectration 
by changing the venue after plea pleaded, the cqurt inclined to grant it but took time Wy confider. Hal- 
ett v. Hallett, Trin. 21 0. 3j. 1 Will 13. 
, k | 0 13 | 13» Rule f 


n "ove Rule to ſhew cauſe why final — on verdict ſhould 
| amended in particularibus alter writ of error and. record 
tranſcribed, but the tranſcript not carried into the K. B. The 
amendments were, to infert ſome formal words uſed by the clerks 


7 2 of the judgments; ſome little miſtakes which were vitium clerici; 


to alter the name of a juryman, and make the record conſiſtent, 
on reading peſtea Ba. cor. & N n Spinfter, v. . 
Al. 21 G. 2. Batnes, 18. — 
14. Leave to add to thoſe "Sands lapded by leave of the 
court, two new pleas, was refuſed. The cauſe was to be tried at 
+ the ſittings after term, and the defendant had time to apply in a 


former term: and it was ſaid, that the plaintiff could not then be 


prepared to anſwer new matter, Bludwick ux. Executor: . 


Plea in bat Fs Defendant moved for leave to amend has plea, ede 


1 murrer to the plea, joinder, and argument, and further day ap- 
Atera de- pointed. On ſhewing cauſe, the amendments tending to ſtate 
done to facts neceſſary to bring the conſtruction of an act of parliament, 
I had been and the true merits of the caſe before the court, the rule was made 
| _—_ abſolute on payment of coſts. The amendment to be made with- 
had expteſſ- in three days; and if the plaintiff demur again, defendant to join 


ed their opi- in demurrer immediately. and n v. K 272 2 


. 2. Bam, 20. 


to give judtz ment. The amendinezt-was made upon terms. Ae Folſt and others, Trin | 


14 6. 3 Will, 297 
e the defendant pleaded lapſe of time, the court would not after joinder in 
demvrrer give leave to amend and to plead defect of plaintiff's title, becauſe that would not be to amend 


butts plead a ew plex. Wolferſtoh v. Biſhop of London, Trin. 3G. 3. 2 Will. 174. 


3-3 16. The defendant- was in cuſtody for want of bail. The ac 
- a du bins for 40 J. debt; the declaration in a plea, that the de- 


fendant render to plaintiff 40 J., which, c. the count fingle for 


22 / rent, without any additional count, on a mutuas or other- 
| © iſs, for the reſidue of the 407. Now, to prevent a ſuperſedeas, 
W the ſecond term from delivery of declaration expired, ) 


plaintiff deſired leave to add a ſecond count, whereby. to make his 


declaration good from the delivery, which is a favour not to be 
grahited. * Matters of amendment are porey at at the diſcretion of 
" the court, Had bail been put in, they would have been diſcharged, 


And ſo muſt defendant's perſon be. A count cannot be added. 


after the ſecond term. Rule, that if plaintiff conſents to a ſuper- 
Jedeas, within fix- days after term he may amend, otherwiſe not. 

Bell v. Simpſon, Trin. 26 & 27 G. 2. Barnes, 500. 
1. It was moved in Mich. term, (after iſſue joinedz) for "DANY 
to withdraw a replication, which was of Za/er term preceding, 


and to reply anew, and it was granted. And per cur., there is a 


wide difference between this, and adding a new count after two 
terms. Adding new. count, is for a new cauſe of action, where · 
a new replication is in the nature of an amendment, for the 
making which no time js limited. Tourville v. Pony, Mich. 

28 G. 2. Sayer, 172. 
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| to the latter the plaintiff replied, , and. defendant demurred to the 
| replication, and plaintiff joined in demurrer. The plaintiff made 

- up the iſſue, (awarding contingent damages as uſual,) and before ; 
ument of the demurrer proceeded to trial of the ifſue, and ob.. 


rained a verdict. Defendant in Hilary term applied for leave to 
| amend the latter plea on payment of coſts. court thought e 
; the application for the amendment came too late, eſpecially as it FEES, 
appeared that before the trial, viz. on the 16th June preceding, 8 
| defendant had applied for the ſame amendment, and then had 5 
| a rule to ſhew cauſe, which rule the defendant's agent had ware 
| by a note in writing, ſigned by him, directed to the plaintiff's  _ 
| agent. Thornley v. Hughes, Hil. 29 G. 2. Barnes, 25. 8 
19. Iſſue was joined upon the replication, and the cauſe entered 80 a ples to 
at the aſſiaes, and made a remanet for defect of jurors. Leave n wor 


was afterwards given to amend the replication. Cope v. Marſball, allowed tobe 
| ' Faſt. 29 C. 2. Sayer, 285. F a —— 5 
been carried down to trial, but not tried by reaſon of the multiplicity of nefs at the aſſizes. Rex 
L v. Armſtrong, Hil. x1 G. 2. And. 109. Vide Seaton v. Thwaite, F "T7 PEST 
p Againſt an application for leave to withdraw a replication and reply de novo, which in fat was an 


amendment of the replication, the length of time was objected, which was fix Terms. But it was an- 
ſwered, that in many caſes amendments had been made after a much longer time, and it was allowed. 
| Alder v. Chip, Hil. 32 G. 4. Burr. 5. a 7 l 


| 20. The plaintiff's attorney entered an r for the de- But if the 
| fendant, an infant without guardian; the defendant pleaded, and Plaintif had 
afterwards the plaintiff's attorney was informed that the-defend- — 
3 ant was within age, but he not then believing it, proceeded ſo far although 
as fo ſer down the cauſe. for trial, after which, diſcovering the e notes 
| truth of the information he had had, he moved that the appear- ien bim 
ance In the fliers book might be ſtruck out, and that the de- that the de- 
fendant might be obliged to appear and plead by his guardian in dart was 


ſix days, and that the record ſhould be amended conformably mn. 1g pena 


i theteto, and for coſts. The rule was granted as moved for, ex- bad been 

6 cept as to the coſts, which were refuſed. Shipman v. Sreuenz, ent 

Y Hil. 30 G. 2. 2 Will. . RI a. „ the plain” 
x had moved to have made the record right, the court would not hyve done it. Per Cur, in Shipman v. 
Stevens. -'2 Will, 50. | Rely Hon OT 2917 | 1 4 | 
, 21. Where there are ſeveral iſſues, ſome upon facts, and others 

* at law, the court will not give leave to amend thoſe at law, after 

th trial of the former, and contingent damages found upon the de- 

; murrers, for the court cannot help ſeeing the cauſe is upon record, b 


and for the court to grant an amendment, it muſt be ſuppoſed 
that the whole is in paper. Robinſan v. Rayley, .. Eaft. Term, 
30 C. 2. 1 Burr. 321. | ' | 


| 
Vaal b .. qt 
4 22. It was objected to a motion ſor leave to amend a return to 
a mandamus in reſpect of a clerical miſtake, that no inſtance could _ 
' be found where the court had permitted a return to be amended | "x 
after it had been filed, and thereby made a record of the court: | 
| but as no caſe was cited where the court had refuſed to make ſuch 

an amendment, as was prayed, although the return had been filed, 

the rule to amend was made abſolute. _ The defendant's  under- 


> | taking, if an action fot a falſe return ſhould be brought, to = 


Wh 


' ſerabide, Ge new trials, is to fu 


24d 


*.* , 
* 


Hhort yoti 
en TEAR cle. Rex v. * Bo Ea 
19 . 3 3. : Dat 155 "Lym 5 
ter verdict for the defendant, and à new trial granted, 
—_— it en by the defendant for leave to amen „by firſking out 
| 9 ſevera} pleas. ut per cur. (De Grey, C. J. ahſente); The preſent 
after verdict motion is not only 1 but ill founded. The intent 


Bat a decla- 


3 mit the ſame queſtion to the conſideration 


el grant. Of atiother fury, 1 but this would be to vary the queſtion, and . | 


ed by alter« Haps in the very point on which the plaintiff chiefly 


2 n 2 v. Agel, rin. 13 G. 3. Black. 920. 


2 to auſtralis, upon payment of colts; Turvill v. Ayalworth, Mich. 1G. 2 "Str. 739, 


"24: Action wis brought againſt exetutors in their own ri 
b & breach of — for title and quiet enjoyment againſt 
Aa any perſon or perſons whomſoever, contained in an aſfigument of 
-.. .-4,.aleaſc of the teſtators by way of mortgage. The words of the 
Covenant were, that the defendants had not done or committed 
4.75 WM matter, 1700 « by means whereof the eſtate was encumbered or 
charged in tit breach aſſigned was, that the plaintiff was 
evicted in conſequence of a er in ejectment obtained by 
„ having lawful title to o this there was a 
ial demurrer, and i in ſupport « N It, 1 was inſiſted, that it did 
o appear that rs title 8 by any act of the defend - 
f or prior to the aſſignment made by the executors to the 
iT who mig ht 5 bave been evicted by means of 
bone 38 done by Fim ſelf fince the aſſignment. Upon which the 
| Cr wig wy nu And it being moved to amend the de- 
— £ laration, the court refuſed, on the ground that they would not 
- Interfere to afliſt the Plane in an action brou t a ainſt exe- 
tors in their own ri "a who . 5 only to ave a ed i in the 


, Aden of. ths te Wh 8 effects Noble v. King ng. and another, 
lac A. 34 


£736. 28 G. 3. 


85 teſtator, the defendant pleaded that C. S. in that term 
had overed judgment againſt her as executrix, for 6 /. & Plene 
EVE 50 —— were not ſufficient to ſatisfy that Jud 
After 5 5 of aſſets quando acciderint, a rule was ob 
ined to rh?) e "Shy 25 defetidanit ſhould not haye leave to 
mend the recard,” by Artig in he! plea 204 J. inſtead of 6 . 
ate havitig red filed 3 he — aid her! 

"Wn that the er judgment was in fa fer 

225 15 4, and — coſts ; that by mere — her former 
> es the amount of the damages recovered was omitted in 
the plea, arid the 6 J. alone ſited, which was in truth only the 
ſum at which the coſts were taxed, and the judgment was entered 
in the docket book for 4 98 /, dt by confeſſion, The court 
ved to doubt the propricty of the amendment propoſed; but 
ſubſtantial j Fuſtie 1 e caſe was in favour of the defend- 


3 On rote leave was gba t6 her to amend the plea, and to the plaintiff 


to reply audem if he thought proper. Stutt v. Wadward, 
Nd, c. Eaſt. 29 C. 3. 1 H. Black. 238. 


See eee 


Es by, an atom for A "had and received by the defend- | 
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"fe novo. Sir W. 


* | % 
amenvment and Neofanle. 
(i) By whonvit may be doite (4). 5 Be: 


FER orbit in cit, fit the Eke as bent Back 5 EE 
and amended in B. R. by the original record. And it was 3 N 
keld neceſſary to make the amendment in B. R. as this ders from 3:5 

the caſe 12 a writ of error from C. B, becaiife the Common Pleas — ha 


ſends up the record,” but the King Bench bhly a trans 4e, 
ſcript. "Rat +. Rn, Trin. 30. 2. range N Uo — 


96 ev: Bieta, Doug. 114- 


22 . 2. 6. 1 9 it is enaded, « That uy upon all, Yue 
made to iy. 2 of the Peace, at their * * — 00 


4+ 4 + *@ ES 


ns, to be holden for any ty, 


q 1 RY berty, or recinct within th rt t of Fea rit ; 
et Fe £2, en a Lc pr par 3 


judgments or orders g 1 of 

« « any juſtices of the peace as aforeſaid, ſuch juſtices ſo oa 

at any general or quarter ſeſſions ſhall, and they. eby 
« from time to time, within in It — — 15/4 
« tions, upon all and — 4 . appeals ſo ee to 
cc comm any 258 or def 5 9 5 N 1 paulo in any 
« fu origin r A en 

n Jugs i coſts or charge to the Crt concerned.” 


000 How, and what is to be abe in oder thereto. 2 Uta 
Judge made an order, that the plaintiff | ſhould have leave to 


| A! 5 his declaration iti the particulars to the order zhnexed e 
It was moved to diſcharge the order, becauſe particulars are the 


ſubſtance of the order, and ought to be inſerted in the body of itz 
and che coùrt were of that opinion. Priddle v. N e 
Trin. does her 2. Barnet, lg. 


9 


2 


dr ent by Sette of E. 3 E f. md Kb. — 


AFTER ju udgment Sf; eds RAIN AI os 8. C. 


7898 z. c. 2 N againſt the ſheriff, for a falſe return on an 3 


election for a knight of the _—_ error was brought, and the rag 387. 


9 woyed to amend, by a continuance and 2 miſeri- 

the want whereof it ned S bt br al 2 2 2 
if the ſtatute upon which the — was brought ſhould be deemed — qui tom 
2 penal ſtatute. It was for that reaſon oppoſed, actions upon v. Smith, 


penal ſtatutes being excepted out of the ſtatutes of jeofails. Sed WT 40% 
per cures 9 ot c. — 


. ts properly a ſtatute of amendment) but appeals = 72 
iQtments of treaton ami folony z and in a ent (Phil 

hintif therefo — — — SE 
e ti re is at errors ' 
8 885 2. Str. 147. 2 amend by. 


— 


were made. 


: 


Pn 12 andy G4) | 


2 1. THE plaintiff's a name was Waller, and on error N 
jected that one of the ofſumpſits was laid prefat. + Fig 
and the damages were entire ; on the other hand it was ſaid, that 
© > the ſtat. 16 & 17. Car. 2. cures the miſtake of the plaintiff's. or 
+ defendant's name when they are before rightly mentioned. in the 
0 mh Sed per cur. Let us not pray in aid of the ſtatute when 
— þ is well enough of itſelf, And the judgment was af- 
Coleman v. Earle, Mich.'6 G. 1. Str. 223. 
2 2. Abe words of che lat. 16 & 17 Car. 2. are vciy firong, 
Re ; arid on that act an aftual amendment was never made, but the 
"a © benefit of the act is attained by the court overlooking the 255 | 
tion. Per Lord Hardwick? in Rex v. Epiſeopurs Landof, 
"> FW pada ores; Babs es 5h ee beg 
It was odje on error, t was it 
2 2 cb — Ute ought not to Have been one; but it was 2 
 Tſwered and reſolved by the court, that there being a verdict, the 
fault was cured by the ſtatute 16 & 17 Car. 2. c. 8. although 
the adding a capiatur where neither that nor a miſericordia lies, 
not expreſsly mentioned; but only the putting one for Aer, 
or omitting either of chem, it being a matter of like nature 


| againſt the right of the matter of the ſuit, or whereby the iſſue or 


„5 een Re 66.1. 8 5 


| er ot Vitae: ot Nai 8 4 gs x the 
| aan 24466 Writ, Count, or Specialty. 71 


1* ans + inpedt of $\donative viegrags/ the e 
oger of the original writ, which he ſet. forth in his plea, and 
thewed a variance between the writ and count, and it was moved 
for leave to amend the declaration, which was granted on pay- 
ment of coſts, and the defendant to plead de novo.” Reppin 
Executor, v. the Guardians and Governor s tree Sch, Ee 
ao 2. 8 As ah 


NT * Ks 6 * \ * 

Ne 64H not 5 
89 ol 

en 5) baun ad dit u Wan original and 
= - amended. 10 ' 

$191 — dan 

rern. 1, A a recognizance 2 ft che ball the 

endmener ae ſues upon 5 rcoiace pink th bl te ir 


| N the hat it ſhould have been in eo parte; it Was moved to amend, 
E-15- . ee para F Eon wag be 1 


1 Roll. 
„ Dunb. 228. parker: 
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Amendment and Jeofails. . 

Þ. It was moved by the plaintiff in error to quaſh a /tire facias* 
guare executionem — Sr. nibil returned. The command of the 
writ was, that he have there this writ, and the names of thoſe 


* by whoſe: oaths he has ſummoned; the objection was, that 


this was wrong, becauſe the ſummons is not to be made by oath. 


It was held that this was a fault in the writ, and that the word 
oath could not be rejected, becauſe there would not be a ſufficient 
command in the-wtit then remaining; but the court held alſo, 
that they were not bound ex debito juftitie to quaſh z but if the 
party prayed it, might order an amendment. Upon which it was 
moved to amend, which was granted. Medley v. Stokes, Mich. 
10 G. 2. Rep. temp. Hard. 321. Bl | 
3. To an action for goods ſold and delivered, the defendant 


pleaded a tender; the plaintiff demurred as to 2 and as to the — He 


other part a noli eee was entered. Upon the demurrer judg- 


ment was given for t 
was awarded, thus : . Becauſe our court doth not know what da- 


« mages the plaintiff hath ſuſtained by the occaſion aforeſaid, « 


ec therefore,” Cc. After execution of the writ of inquiry (in 


plaintiff, and thereupon a writ of inquiry And. 362. 


which leſs damages by a ſhilling were given than what defendant _ 


confefſed. by his plea) it was moved to amend the writ of inquiry 
by the judgment roll, viz. by ſtriking out the words by the oc- 


« .cafion- aforeſaid,” and ſubſtituting by reaſon of the non - 


« performance of the undertakings above mentioned ;”. which 


amendment was allowed on payment of coſts. Hammond v. Gar- 
life, Hil. 11 G. 2. And. 77. | % 


4: ARtion of aſſump againſt C. and N., the former pleaded bank- 


ruptcy, the latter a judgment recovered. After judgment againſt 
N. on nul tie] record, the plaintiff entered a noli praſegui as to C. pur- 


ſuant to the ſtatute 75 Ann. and then made out his writ of inquiry  . 
in the ſame manner as if the interlocutory judgment had been 


- againſt both defendants; but by the inquiſition damages were 
found againſt N. only, who thereupon moved to ſet aſide the writ 
of inquiry and inquiſition, and obtained a rule to ſhew cauſe, 
pending which rule the plaintiff moved to amend the writ by 
ſtriking out Cys name after the raliter praceſſum fuit, which was 
allowed, and the writ thereby tallied with the inquifition, De- 


fendant's rule was diſcharged. Ingram v. Chiſbull and Note, Eaſt. _ 


17 G. 2. Barnes, 15. 


F. A bill was by miſtike intitled Trin. 19 G. 2., inſtead of 19 
and 20. Defendant moved to ſtay proceedings, and had a rule to 
ſhew cauſe ; which, however, was difcharged, and the title of the 
bill ordered to be amended on payment of coſts. The court have 
a different controul over original writs ifſued out of Chancery, 
and original bills filed in the court. The wvitium clerics, or neſci- 
ence of che clerk of the court is amendable by his inſtructions, 
and by the entry of the bill in the prothonotary's book of . Trin. 
19 and 20+ An, original out of Chancery is amendable by the 
curſitor's/inſtruQtions...; And it was ſaid that this caſe was not 
ſimilar to à declaration in ejectment, the title whereof is not 


Vol. I. F | amendable, 


e 


amendment and Neotails. 


% 


 Richard/ang one, c. Mich. 20 G. 2. Barnes, 16. 8 
B. The bill filed againſt an attorney, and the declaration there- 
on was. amended by ſtriking out the words (commenced, & c.) next 
before the word ( proſecuted ), on payment of coſts. Per cur. The 
bill is in our power as an original writ is in that of the court of 
| Law v. Saliſbury, ene, Wc. Mich. 28 G. 2. Barnes, 24. 
7. A bill of Middleſex, which was in debt only, and not in 
treſpaſs, with an ac etiam in debt, was amended by inſerting 
the plea of treſpaſs. The action was for a penalty incurred by 


Having foreign lace in the defendant's houſe, being by trade a 


mantua- maker. Cox qui tam v. Mundy, Eoft. 4 G. 3. Black. 462. 
g. A bill of Middleſex which was filed as in the twenty- fourth 


„5 "Yo; of the king's reign; was taken off the record to be amended 


according to the truth of the fact, and recorded again as of Hil. 


235 C. 3. In this caſe there is ſomething to amend by, namely, 


the pracipe, which is a circumſtance by which the court has always 
been guided. And it was held to be a mere miſtake of the at- 
torney. Green v. Nennet, Raf. 27 G. 3. 1 Term Rep. B. R. 182. 
9. Application was made to ſet aſide a f. ca. ſa., becauſe it 
was not warranted by the judgment which was for treſpaſs, aſſault, 
and crim. con. with plaintiff's wife, whereas the execution was for 
treſpaſs and aflault on the plaintiff. The plaintiff thereupon moved 
to amend the ref. ca: fa. by making it conformable: to the judg- 
ment, which was allowed to be done without coſts. Shaw v. 
Maxwell, Mich. 36 G. 3. 6 Term Rep. B. R. 450, 259A 


— (B. a) Teſte, and Returns of Writs. . 


of a ſci. fa. and it was moved to diſcharge the rule, becauſe 


. Tu court at the ſide bar made a rule to amend the return 
not a r motion for the fide bar, nor can the court amend a 


writ of .. fa. (a) but the proper . ba to quaſh it, which was 


done accordingly. Hillier v. Fr, Mich. 7 G. 1. Str. 4. 
2. An extent was teſted undecimo anno Georgii regis ſeptimo, 
omitting the month, for which reaſon it was moved to diſcharge 
it, and many caſes were cited to prove that writs without a tefe 
ſhall abate. But three Barons againſt Mountague, Baron, thought 
this was amendable. Rex v. Powell, Mich. 8 G. 1. Bunb. 83. * 
3- To a commiſhon ifſued out of the Exchequer to aſcertain' 
certain lands, the commiſſioners returned a ſurrender of the land 
in 1/0, whereas it was really in 1703. The cburt ordered the 
commiſſioners to amend their return; though they could not do 
it themſelves. Sir John Roufe v. Barker & 4 
Bunb. 28. ES er 2 | 
4. Two extents iſſued againſt the goods of the ſame perſon, 
and inquiftions were taken on both on the ſame day, and the jury 
found effects to the value of 200 J., and to each inquiſition an- 


9 


amendable, there being nothing to amend by. Greenweed v. > 


Eaft. 1 G. 2 


( 


Neras res co 


Land. oo Am 


i amendment and Jeofails, 
had ſeized goods to the value of 200 f., whereas in fact he had 


| ſeized on but one. The court refuſed to let him amend his returns. 
Ker v. Ward, Mich. 5 G. 2. Bunb. 323. | 


©. It was objetcd on error; that the wnire facies and Ashes 


corpus were not well returned, for on the venire the jury did not 


appear to have been ſummoned, and it did not appear or the other 


_ writ that they were attached by pledges. But it was ſaid that 


the want of a return was cured by the appearatice of, and a 
2 by, a proper jury. Phillips v. Phillips, Trin. 11 & 12 G. 2. 
248. . | E | EEO 

6. A writ of inquiry may be amended by altering the return, 


and making it conformable to the award of upon the roll. 
. > Redway v. Poole, Hil. 12 G. 2. And. 362. or a” 
41 The tete of a writ of certiorari by miſtake, was made in the 
thirteenth year of our (Lord) inſtead of our (teign), and upgn a 4 
- motion for leave to amend the ſame, it was doubted whether 
court had power to amend ſuch a writ ot not. For the defendane 


it was inſiſted, that no original writ can be amended ; on the other 
hand it was argued that this is riot ah original, but a judicial writ, 


and therefore amendable by all the ſtatutes of Amendments. The 


court doubted, but pending their conſideration, the amendment 
by conſent of the parties was ordered on payment of coſts. 

Maſters v. Ruck, Trin. 13 14 G. 2. Barner, 12. a 
8. A writ of entry cannot be amended im the ige and return, 


where there is no miſpriſion of the elerk,; there being nothing to 
amend by. Vynne and another Demandants, Thomas Tenant, Apperly 


und others Vouchees, Hil. 18 G.2. Barnes, 17. 


9. Habeas corpus cum cauſa, to remove a defendant to the Fleet, 


was made returnable before the Lord C. J. at his chambers, and 
he was committed by one of the juſtices; it was moved to'amend 
the habeas corpus by making it returnable before the judge, by 
whom the priſoner was committed. But per cur. the amendment 


is unneceſſary. The commitment is warranted by the practice, 
and is ſimilar to the habeas corpus act 32 Car. 2. in the abſence of 


the C. J. the other judge had the ſame power. Merefield v. Hulls, 
Trin. 24 G. 2. Barnes, 20. 85 

10. The lord mayor, aldermen, and ſheriffs of Londen, moved 
to amend their return of the defendants writ of habeas corpus cum 
cauſa. . The ſubſtance of the return was the action between the 


aid parties, in debt, for the penalty of a bye-law e againſt 


the defendant for employing a foreigner (no freeman of the city), 


and the cuſtom to make bye- laws; but the cuſtom to employ 


freemen and not foreigners within the city, was omitted; which 
laſt mentioned cuſtom, it was prayed, might be inſerted in the 
return. On the part of the defendant it was ſubmitted whether 


the return was amendable, or not; eſpecially, as another rule 1 


touching the granting of a procedendo was pending; but the rule to 


amend the return was made abſolute. Harriſon, Chamberlain of 


London v. Potter, Mich. 26 G. 2. Barnes, 23: | 
11. A miſtake in the date of the tee of a diſtringat is a Mere 


vitium clerics ; for as the officer by whom it was made out, had the 
3 8 | „ 4 2.0% venire 


w» 
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7 amendment and Jeofails, = - 


83 venire fadiat before him, it was his duty to make it bear ie on a 
gay ſubſequent to the return of the venire facias, and it had been 
before holden that the ole of a venire facias, and of a diftringas 


founded thereupon,” might be amended. Mood v. Lord Byron, 


Mich, 26 G. 2. Sayer, 62. F | # ; 
12. A-writ of ſeiſin was teſted ſecundo die Funii, anno 13 Georgii, 
returnable res Trin. The return made by the Sheriff was thus, 
Virtute iftius, brevis mihi directi duodecimo die Funii anno infraſcripto, 


&c. | 'The words anno in * referred to the zefe of the writ, 


- , which was in the thirteenth year of G. 1. but the 12th June was 
in the firſt of G. 2.; the court upon reading the writ and return 
ordered the year to be amended as a miſpriſion of the clerk. 

* Watſon Demandant, Lockley Tenant, Hil. 26 G. 2. 2 Wiſſ. 2. 


8. C 48. p. 13. Although the court of C. B. cannot amend an original writ 


| mg becauſe it iſſues out of the court of Chancery, yet it can amend 


is aig all meſne proceſs, and alſo an attachment of privilege, which is in 
that when a the nature of an original, no error can be aſſigned in meſne proceſs, 


— —_ a mere miſtake of the officer ought to be amended. Per Gould, J. 


| returnable And therefore the court made a rule upon the defendant to ſhew 


ſuch +9ay, cauſe why the plaintiff ſhould not have leave to amend a capias ad 
orders the © Feſpondendum, which had not - fifteen days between the 1% and 
officer © return. Qu. if the matter was moved again. Carty v. Aſbley, 


wake the Trin. 13 G. 2. 3 Will. 454. | 


teſte regular, Z | ww 
and thoſe implied inftruQions the court may amend. In the caſe of Atkinſon v. Taylor, Eaſt. 33 Geo. 2. 


. 2 Wil. 117. a enpias ad reſpondendum was ſet aſide, but without coſts, becauſe there were not fifteen days 


between the teſte and return; and the caſe of Williams v. Faulkner, Barnes, 409. wherein it was faid to 
be error, and not an Vas over-ruled. ! h a 


| nViner 359. (D. a) | Miſnoſmer, and other Defects in Pleadings, 


E amended (a). 


"ts ACTION againſt an executrix, to which ſhe pleaded a retainer. 
| And after a general-demurrer and joinder therein, and after 
the cauſe was ſet down in the paper, it was moved for leave toamend 
the defendant's plea, by adding a profert in curia of the letters teſ- 
tamentary, in order to ſhew that ſhe was a lawful executrix. And 
the probate of the will was produced. The motion was founded 
upon the 27 Eliz. c. 5. and the 4 Aun c. 16., and the court ob- 


i\! , ferving, that the probate being produced, it would be according to 


the honeſty of the cauſe to ſuffer the amendment, allowed it on the 
| payment of coſts. Carpenter v. Davis, Hil. 12 G. 2. And. 305, 
Lord Mans- © 2, Cauſe was ſhewn againſt a rule why the plaintiff ſhould not 
held, in the be at liberty to withdraw his replication and reply de novo; the caſe 


9 was, that the plaintiff had (by the miſtake of his former attorney) 


/ , heconlider- traverſed a leaſe under which he himſelf claimed. But the court 


IS made the rules abſolute. Alder v. Chip, Hil. 32 G. 2. Burr. 755. 
replication as an amendment, and that the it in that method, and replying de news, was. only 
to prevent Ihe defacing and obliterating the tolls. He obſerved, that the court had not uſed the ſame 
RriQaeſs of late years with regard tg amendments as they formerly Cid ; and he ſaid it was much better 


fer the parties chat they mould not. However, the court would always take care that if one party ob- 


tained leave to amend, the other party would not be prejudiced nor delayed thereby. Burr. 756. 


1 as — 8 


oe wa a oe 
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Amendment and Jeofaily, 2213 
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(E. a) Miſnoſmer. and W Deeds in the ley) ran "es 
| Imparlance, and M ii Prius Rolls, amended. 3 


I. Urox the trial of an indiftment for forgery of dens, 4 
appeared à variance in the addition of the obligor; ** 
which a ſpecial verdict was found, the C. J. doubting whether it 
was a variance or not; the orofceutor afterwards moved for leave 
to amend the ni privs roll by the record of the indictment which 
was right, and alleged that the record of ni prius had been made 
up by the clerk in court of the defendant. The court ſeemed to 
think this was amendable at common law, there being ſomething 
to amend by; but certainly they were warranted to amend — Ban 28 1 
being a fault committed by the defendant. Rex v. oe | 
36.2. Str. 843. | 
21. The court made a rule to amend the award of a writ of Louie: 
on the roll; the proceeding was by bill, and on the roll the writ of 
inquiry was awarded returnable a die Paſche in quitidecim” dies, 
- . Whereas it ſhould have been die Mercurii prov. po, Ec. on 2 day: 
certain. Kirby v. Elliſon, Mich. 5 G. 2. Prat. Reg. 2 __ 
3- Declaration of Hilary term delivered the evening before che 2 
eſſoign day of Eaſter, with an imparlance. Defendant's attorney yr 
by miſtake entered a ſpecial imparlance as for a plea in abatement, 
and then pleaded a tender, to which plaintiff demurred. Defend- 
ant moved for, and obtained a rule to ſhew cauſe, why he ſhoutd- 
not amend his plea, by leaving out the ſpecial imparlance, and 
pleading as of the laſt term. On ſhewing cauſe, it was urged on 
3, the plaintiff's part, that in abatement there can be no amendment; 
| but the declaration having been delivered ſo late (the laſt minute) 
and pleas of tender being in bar, and ſuch as ought to be favoured, 
the rule was made abſolvte on eg. coſts. IO v. 1 


8 2 * 


er. | Faſt 24 G. 2. Barnes, 21. 
er 4. It was holden that the iſſue delivered, and the-ai n if — roll: | 
nd might be amended by the plea roll, by ſtriking out the words 
fe «in a plea of treſpaſs on the caſe,-and inſerting the words — ä 
nd 40 e ee ee 2. Sager, 76. N be, 
ed | g led uiii | 
5b- n by 75 * N „ * 155 . 
* (F. a) Miſnoſmer, and other Defeats: in Venire Facias, . 
Hlabeas Corpus, and Di ee Rolls, amended. * 
by I, pa was moved to Ane che diftrin ea df Sorting the word S. c. Com. 
ey) . vicecom. and it was objected. that — 95 was nothing to amend Rer. 279. 
— this by, & non conſtat, but it might be deſigned to be directed to tho 

| coroner, but the court allowed the unn bee of v. 1 
Wn” Mich. 5 G. 1. Str. 136. 
a 2. The award of venire was quinden. | Dlavtios and the 11 . C. cor. 
ſetter the 1ſt day of Hilary term, and it was moved to amend the 2 Rep. 279- 
ob- by FT it in Michaclmas term; r 


} 


* - Randing_. 


% 


the caſe of the Dueen v. Tachin (a), which was cited ; 
, Phillips v. Smith, Mich. 5 G. 1. Str. 136. 4 ; 
3 It was moved in arreſt of judgment in a popular action, 
this the difiringes was album breve, without any return to it. But 4 
8 on the other fide, that if the venir? facias had been ' 
the &fringas would be ill; but as that which is the princi- 1 
_— was — and well returned, the other was amendable 5 
4 

i 

1 

a 

1 

1 


- 


$8 H.6. c. 15. as this is only the default of the ſheriff; ——.— 
9 alſo helped by 5 G. 1. 6. 13. 1 
actions, theſe being not mentioned in 
court delivered no opinion, becauſe it rar * * — — 
2 to the difringas, and this they ſaid was a good teturn. 
But by Page, J. a bad return is none at all, and by the ſtatute a 
; bad one is amendable. French qui tam v. Wiltſhire, Mich. 11 G. 22 
67. 5 
4. Ik being obje ected in arreſt of judgment, that the venire  facias, 
inſtead of being made returnable. in court, was made returnable "I 
before the C. J, The court held, that the return, though defeQtive, 12 1 
was . the ſtatutes of Amendment. Fowhke v. Hu end 3 
others, Trin. 13 & 14 G. 2. Barnes, 11. f 
5. In an cles n the caſe upon the ſtatute of ig. MW 
6. * for preventing falſe and double returns of members elected | 
{ 
! 


to ſerve in parliament, a writ of error was . and two ſpecial 

ors aſſigned; Iiſt, That there was no uenire facias. 2d, That 

; was no no diftringas ur. and then the general errors; upon 
errtioruri being iſſued, the court of K. B. certified a venire facies A 
- and a+ djfringas, and the jury appeared to be of the body of the | 
county, and not ds vicinets. e caſe then came before the court o 

upon the general errors only. One objection taken was, that tho 

ſtatute 5 8 V. g. c. J. is a penal Jaw, and excepted in the | 
405 Hon, 16., and therefore the venire ought to have been de N 
weinete, and not de corpore comitatus. But the court thought that } 
| 
| 


it was not a penal ſtatute, but that if it were, it was alſo a reme- 

dial law, and ſuppoſing it to be a fault, it was cured by the ſtatute 

16 & 195 Gay. 2. c. 8. and had no doubt but it was cured by the 

ſtatute 5 G. 1. . 13. Which enacts, that no judgment mould be | 

reverſed for any defe@Q of form or ſubſtance in any bill, writ, &c., 4 

ſo that be this a fault either in form, or ſubſtance, the latter ſtatute "1 

| cures it, POTTY e e IP n qr pou | 
; 
| 


wid (G. a) Miſnoſmer, and other Defects 3 in Records of 
M. Prius, Pufteas, and other Records, amended. 


2. JN arreſt of judgment, one objection taken was, that tho 

| -] the aQtion was on the eſe, dee the for of 
the record of aii was in treſpaſs only: as to this the court 
beld it to be helped by the Glens of reofatle, Another objection 
was, that inftead- of ſaying, unlcls 1 e C. J. ſhould come before 
__ naar coroner the. 


12th 


" i 


_ _— „ 
. % "a 
N * 


12th of July ;- but the court held; that by the writ of habeas corpus | 
jurata the day of trial was rightly appointed, and the furata is 
. amendable. by the writ. - A third objection was, that two of the 
defendants being ſheriff of Midd/eſex, the venire facias was awarded 
to the coroners; but by the jurata the writ was alleged to be de- 
livered to the ſheriff to be executed. As to this it was anſwered, 
that the venire facias appeared to be returned by the coroners, and 
the jurata'is only wrong by the miſpriſion of the clerk. And 
again it was. objected, that tae declaration recited. an original 
againſt James B. and others, and counted againſt the ſaid John 
B. but the court ſaid, the word Jabn in the declaration muſt be 
rejected, and then the count will ſtand againſt the ſaid B., which 
muſt be the James B. before mentioned. The ſeveral ne | 
g amendments were ordered, and the plaintiff's attorney, who h 
made ſo many groſs blunders, was ordered to pay coſts. Foul 
v. Horabin and others, Trin. 13 & 14G. 2. Barnes, 11. 
2. The entry of a'habeas corpus, return, and commitment may ba 
amended. Chriftie v. Huggins, Trin. 13 © 14 G. 2. Barnes, 13. 
3. The court ordered the aſſociate to amend the poſea in court 
by returning the verdict on the third ĩnſtead of the firſt count, ac- 
cording to the finding of the jury, upon the report of the judge be- 
fore whom the cauſe was tried; and that the defendant have four 
days after the amendment to move in arreſt of judgment, and the 
plaintiff to pay the defendant's colts of the application. Hankey 


Þ 


bill upon the file, to have the record amended thereby. It was 
inſiſted againſt the amendment, that what wag prayed was rathet 
that the court would make a new judgnien? againſt another perſon, 
than an amendment, for that here the record was of a perfect 
judgment, and no way erroneous againſt Compton, and that to alter 
this judgment to Crompton would be of the utmoſt ill conſequences 
to purchaſers; and further, that it was not.in the power of the 
court to grant what was prayed, at the diſtance of 12 years, for 
that every amendment of a judgment generally ought to be made 
in the ſame term in which it is given; bat ſuppoſing the. court - 
would do ir, yet they could not now amend the dogget book | | 
ſince the ſtatute 4 & 5 N. 3. and then it would be a judgment 9 
not doggetted, which would not affect a purchaſer. Aud of this 


— 


* 
\ 


5 opinion was the court, who diſcharged the rule; remarking at the 


ſame time, that if they were to amend in this caſe, it would be go- 


, ing further than ever was gone before. Sale v. Crompton per nomen 
5 . — 'Eaft: 17 G. 2. 1 Wil] 61. | — . 
Me 6. A plaint levied in an inferior court before the cauſe of action 
accrued, is helped after a verdict by the ſtatute 18 Eliz. c. 14. 

F1. Which extends to inferior courts. © Feathers v. Bryan, Hil. 

| 21G. 2. 1 Wil, 180. | » $4 | 
Vide dſo in 2-0 a declaration in afſirmpfit, Tome of the counts were found 
Grant . to be inconfiſterit, and the evidence given at the trial was only to 
ONS ſupport the other counts which were good, and the jury having 
and in Tay- given 2 verdict for the plaintiff, the officer entered it generally. 
er- t was afterwards moved to arreſt the judgment, on the ground 
746. In a that the verdict was general, and the counts inconſiſtent, and ſuch 


ſubſequent as required different judgments to be entered; and on the other 


| — fide a croſs rule was obtained, to ſhew cauſe why the pgſea ſhould 


rule for aa not be amended by the judge's minutes, and a verdict entered ſor 


amendment the plaintiffs on thoſe counts only to which the evidence given at 
1 the trial applied, and for the defendants on the others: to this it 
notes, at Was objected, that if the court were to alter the pgſea, they would 


'the inſtant in fact do what was properly and excluſively the province of the 


ee jury, for that the verdi& would then be the act of the court. But 


into the the court made the rule for the amendment abſolute. And Buller 


— 


court to J. ſaid, there was this diſtinAion, that if there was only evidence 


e — at the trial upon ſuch of the counts as were good and conſiſtent, a 


Vage, the general verdict might be altered from the notes of the judge, and 
Judge at vis entered only on thoſe counts, but chat if there was any evidence 


hene hich applied to the other bad or inconſiſtent counts, (as for in- 


— 2 ſtance, in an action for words, where ſome actionable words are 


It, he is then. laid, and ſome not actionable, and evidence given of both ſets of 
io; tet words, and n general verdict,) there the pgffea could not be 
 thatatany umended, becauſe it would be impoſſible for the judge to ſay on 

Fre fuch Which of the counts the jury found the damages, or how they had 
ment could àpportioned them: that in ſuch caſe the only remedy is by award · 
not be made/ ing a venire de novo. 7 


— Exerutors,” Eqſt. 20 G. 3. Doug. 376. 


But the court ſaid there was no foundation for the objection; for that secording to the practice of 


_ amending by the judge's notes, which was of infinite utility to the ſuitors, and was as antient as the 


time of Car. 2. che amendment might be made at any time, Doe ex dem. Church v. Perkins 


and others, Trin. 30 Geo, 3. 3 Term Rep. B. R. 7 
1 . | : 


9 " 


, 
- 


eee (H. a) Miſnoſmer, and other DefeQs in Verdicts, 


amended, - _ __ 


1. MN tial of an information for importing brandy by the 
Vt O cial verdict, 2185 | 


defendant's teſtator, there was a ſpe 

found that the importation was on the 12th April 1725, but by the 
minutes it was 1719 and 1720, and per tot. cur. it was permitted 

to be amended, though it had been once argued. The Attorney 

' General x. White, Trin. 3 œ 4G. 2. Bunb. 23. 


2. A motion 


ddowes and another v. Hopkins and another 


_ 


the court of K. B. was moved, who amended the judgment in the 


* 


| Amendment and ebtais. 207. 
2. A motion was made to ſet aſide a verdict, as having been Sad vide 
given in by the foreman contrary to the intention of eight of the Jackion v- 
jury. It was an action of treſpaſs, and there were two ifſues to be in, Hil. 
tried, one of which, upon trial, the jury intended to find for the 28 Geo. 3. 
plaintiff, and the other for the defendant, but the foreman by Re. . U. 
miſtake gave a general verdict for the defendant; of which facts 281. 325 : 
the eight jurymen made athdavit. It appeared alſo by the judge's ute B- 
report, that the weight of evidence as to one of the ifſues was on letter (KJ). Tz 
the fide of the plaintiff, After argument and a car. adviſ., the 
court recommended that a motion thould be made upon which a _ 
rule to ſhew cauſe ſhould be granted, why, upon reading the affi= —- 
davits of the eight jurymen, the verdict thould not be amended Og 
and ſet right according to the truth of the finding. Such a mo- 


tion was accordingly made, but no cauſe was ever ſhewn. Cogan .- 


v. Ebden and another, Trin. 30 & 31 G. 2. Burr. 383. | 
3. G. had been tried for a robbery and convicted, and a'miſtake 
being diſcovered in the verdict, upon conſultation with all the 
judges at chambers, it was corrected from minutes ſigned by the 
jury, and the priſoner was executed. Gibſon's Caſe, cited per Lord 
Mansfield, Doug. 377. (One ty 


(l. a) Miſtakes in or relating to Judgments amended 
"Yo at Common Law, or now. | 


* 


L ON a motion for leave to amend the tranſcript of a judg- 8. P. Dau- 
ment of an inferior court by the record of the judgment, du v- Pan- 


it was ordered that the matter be reſerred to the Maſter, and that 22 


he in the preſence of the attornies of both parties do amend the Sayer, 59. 
tranſcript of the record to the writ of error annexed, according to W 337. 
the ſeveral proceedings had in the inferior court to be produced 
before him by the parties. Read v. Charnly, Mich, 4 Ann. cited 
Sayer 59. |; 25 
2. On a writof error in the Exchequer- chamber, it was aſſigned 


. 


for error on a judgment, on a demurrer to the plea, that the 


damages occaflone detentionis debiti were not ſaid to be awarded ex 
aſſenſu of the plaintiff; and Pengelly, C. Baron, having ſome 
doubts whether the caſe was within 16 & 17 Car. 2. c. 8. $1; 


original record, and the tranſcript being afterwards amended, the 


court of Exchequer-chamber affirmed the judgment. Tully v. 


Sparkes, . Eaſt. 3 G. 2. Str. 867. 77 I \ „ 1 | 
3. In error in a writ of dower from C. P. of Ireland, in which s. c. 
the tenant had pleaded two pleas, upon both of which the de- Cunn. 104. 


mandant had judgment, on the firſt by verdict, and on the ſecond, 


there being a demurrer, the tenant for years came in according to 
the ſtatute of Glacgſler, and was received pro intereſſe /uo, and pleads 


his term, which was admitted by'thedemandant, whothereupon had 


judgment; and it was twice entered quod tenens fit in miſericordia, 
whereupon it was objected, that there were two amerciaments of 
the tcuant, whereas in this caſe he ought not to have been pu- 

A 1 4 . : niſhed 


: - 


ä 


. - niſhed the laſt time, it being uo deſault of his, but on the receipt of 
tenant for years. But the court ordered it to be amended upon 
tze ſtatute 16 C 1) Cor. 2. c. 8. and the firſt miſericordia to be 
ſſtruck out. Bern v. Bern, Mich. 8 G. 2. Rep. temp. Hardw. 72. 
Sbelly:e>- 4 The judgment was that the plaintiff Gould recover inſtead of 
ver, amend» o recover. And after error the court amended it as the miſpri- 
Ae, Hon of the clerk, '- Blakey v. Birmingham, Eaft. 13 G. 2. Str. 1132. 
Slicer v. Thompſon, Trin. 14 Geo, 2. Str. 1156, Soy after error in the Exthequer-chamber, the court 
ended rhe judgment by adding the introductory words to the awarding a writ of inquiry, viz. (4 that 
the plaintiff ought to recover his damages againſt the defendant,“ for this is but a conſequence of deter- 
mining chat the replication which the defendant demurred to was good. Hilterſdon v. Skilderoy, Hil, 
16 Geo. a. Str. 1182. Upon a writ of falſe judgment brought by the defendant in an action än the bo- 
rough-court of Ayleſbury into C. B., it was ol jected inter alia, that the judgment below was wrong, be- 
- cauſe it was that the plaintiff below ovght to recovet, whereas it ſhouſd have been that he do recover, 
in the preſent tenſe; the objection was held good, and the judgment reverſed. Waldeck v, Cooper, 
Tria. 27 & 28 Geo, a. 2 Will. 16- | 1 | | 
5. Treſpaſs againſt three defendants, two of whom pleaded, the 
other let judgment go by default; the jury, on trial of the iffue, 
found for'the plaintiff, pun 3575; afterwards: plaintiff exe- 
cuted a writ of inquiry againſt the other defendant, and the jury 
_ aſſeſſed two ſhillings damages; and judgment was entered that 
N plaintiff do recover againſt two defendants 35 s.y and againſt the 
other 27. It was moved that the 25. damages might be ſtruck 
out, and that judgment might be entered againſt all three jointly 
>, ©, , for the 255. Rule to ſhew- cauſe, (N. B. This being moved 
| after the term wherein judgment was given, the court refuſed it.) 
And upon cauſe ſhewn, the court ſaid, the - plaintiff might take 
judgment de melioribus damnit, where ſeveral damages are given, ot 
enter a remittitur, but taking damages for the whole makes the 
— bad in point of law, and were of opinion it could not 
amended, for it was not a miſpriſion of the clerk, but founded 
upon the verdict. Vide flat. Car. 2. and Comyns, 284, 5. Sabin v. 
Long, Mich. 17 G. 2. 1 Wilf. $0. FOR $2492 | 
6. To a judgment in an action upon the caſe upon the ſtatute 
8 V. 3. c. J. for preventing falſe and double returns of mem- 

s to ſerve in parliament, it was objected as to the form and 
ſubſtance of it, that it concluded with miſericordia inſtead of capi- 
atur, though ſome of the judges in the Exchequer- chamber againſt 

pa. the greater number thought it was wrong, yet they a that 
the ſtatute was to be conſidered as remedial, and ore it was 
In expreſsly aided by ſtatute 16 & 19 Car. 2. c. 8. being after a ver- 
3 dict; and in Com. Rep. 284. it is held, that the ſtatutes of jeofails 
N extend to actions remedial, though they are founded upon penal 
ſtatutes. And if it were a fault, the ſtatute 4 G. 2. c. 20. for 
- pens vt law into Zngliſs had cured it, which has this moſt re- 
markable coneluſion, that all ſtatutes of jeofails ſhall extend to all 
ings in Eugliſb, and then declares that this clauſe ſhall be 
taken and conſtrued in all courts of juſtice in the moſt ample and 
beneficial manner, for the eaſe and t of the parties, and to 
prevent frivolous and vexatious delays. Wynne Bart. v. Middle- 
ton, Hil. 19 G. 2. 1 Viſſ. 1. 
17. Rule to ſhew cauſe why final judgment on verdict ſhould 
not be amended in particularibus ; After writ af error and record 
, oy | | | tranſcribed, 


SEROREPS dss sse 


SPEARS. 5 ne 07, 8 oy 


judgment againſt an executor de bonrs propriis, by making 
. bn tft fo et de bonis propriit ſi non, &c. It was after 2 — 
writ of error 


granſcribed, but the tranſcript not catried into X. B. The amend- 


ments weze to inſert certain words agreeable to the ſtanding form 


uſed by the clerks of the judgments; ſome other little miſtakes, 
which were vitium clerici, and to make a juryman's name 


inſtead of Marſbell by the panel, Cc. to make the record confiſt- 

ent; on reading poftes habeas corpus and panel. Davids Spinfter v. 

Wills, Hil. 21 G. 2. Barnes, 18. . | | ; | 

8. The court, after conſideration, were of opinion to amend 2 The de- 
. ing it de wine ef this 


deen brought, in nw//o of erratum pleaded, and an Buller, J. 
argument in the Exchequer-chamber. It was held not to be au 1 Tenn 


| error in the judgment of the court in point of law, but a mere Rep. 264 


miſtake of the clerk; and ſeveral authorities were cited. Short v. 
Coffin Exeeutor, Eaſt. 11 G. 3. Burr. 2730. 

9. In replevin in the court of Great Seſſions in Glamorgan, the 
declaration contained two counts; to the firſt of which the de- 
fendant made cognizance as bailiff for rent, amounting to 195 4. 
und iſſue was taken on the holding; and to the ſecond he p | 
pou cepit, on which iſſue was alſo joined. The verdict entered 8 
was, that the defendant did not of his own wrong, but for the 
cauſe alleged in his cognizance, take the-goods, &c. contained in 
the declaration, as he lawfully might, &c., and the jury aſſeſſed 
the damages of the deſendant occafioned by the faid premiſes to 
195 J., and for his coſts 47. and judgment was given below for 
238 J. 6s. 5d. including 43 J. 25. $ d. for increaſed coſts. The ? 
record was removed by writ of error into the K. B., and ſeveral 
errors were aſſigned; that on the firſt iſſue * qury found a ver- 
dict immaterial and irrelevant to the iſſue ; that they took no 
notice of the laſt iſſue joined; that they gave damages to the 
amount of the ſuppoſed rent in arrear, without inquiring concern- 3 
ing the rent and the value of the cattle diſtrained, when the j a 


ment gu to have been given for nominal damages, and alſo for a 


return of the cattle. Upon this there was a ion of diminy- 
tion in the return alleged, that the penire facias, the return 

the panel of the names of the jurors annexed to it, and alſo certain 
indorſements on the venire facias and panel, were not returned. 


Upon a rule to ſhew cauſe why the record tranſmitted into the — „ 


K. B. ſhould not be amended, by entering a verdict for the de- 
ſendant in error upon both the iffues, and alſo a finding by the jury 
that the rent was in arrear to the amount of 195 l. and the cattle 


. diſtrained of the ſame value previous to the aſſeſſment of dam 


to that amount, .or otherwife why the judgment ſhould not be 
amended, by altering it to a judgment pro retorno habends, the court : 
obſerving, that ſuppoſing the judgment was reverſed on the writof _' 
error, they ſhould award a judgment pro retorno habendo, as was done 
in a caſe, Gamble v. Boſworth, Trin. 18 G. 3. where the court alſo 
yu coſts up to the time of the firſt judgment, gave leave to the de - 

dant in error to amend on payment of cofts in error, and of the 
application on the plaintiff in error undertaking to non pros the writ 


of error, Rees v. Morgan, Trin. 29 G, 3 3 Term Rep. RB. 349. . 


— 


10. Action 


180. Attion coed nar paid by the plaintiffs as executors, and 
Alſo for money paid by the teſtator to the uſe of the defendant, for 
money had and received by the defendant to the uſe of the plain- 
tiffs as executors, and for money had and received to the uſe of 
the teſlatoł in ſeparate counts, to which there were two pleas, the 
general iſſue and ſtatute of limitations. A verdict having been 
und for the plaintiffs generally on the firſt iſſue, and no notice 

taken of the laſt, the defendant” brought a writ- of error in Dom. 
Proc. on two grounds, that no verdi& was given on the ſecond 

_ plea, and that the two ſeparate demands could not be joined in one 
action. The plaintiffs then moved for liberty to amend according 

to the judge's notes, by adding a verdict for them on the ſecond 
plea, and for entering the verdict on the counts for money paid by 
7 the executors, and for money had and received to their uſe; which 
| was granted by the court. And Buller, J. ſaid, that ſuch amend- 
ments had been frequently mate, the firſt was a mere flip of the 
clerk in not entering the verdict for the plaintiffs on the ſecond 
plea ; and as to the laſt, he was clearly of opinion that it was not 


it was the conſtant practice to join in the declaration ſeveral counts 
for money had and received by the defendant to the uſe of the 
teſtator, and the executor as ſuch. Petrie aud another Exteutors v. 
Hannay Bart. Eaft. 30 G. 3. 3 Term Nep. B. R. 649. 
11. A motion was made to ſet aſide an interlocutory judgment 
and the ſubſequent proceedings, and to diſcharge the defendant 
out of cuſtody as to the execution in the cauſe, on an affidavit 
that one of the two plaintiffs died in December, and that in Hilary 
term following interlocutory and final judgment were figned in 
the name of both the plaintiffs. On the behalf of the plaintiff a 
croſs rule was obtained for the defendants to ſhew cauſe why the 
death of-one plaintiff before the interlocutory judgment ſhould not 
be uggeſted on the toll, and why the ca. /a. ſhould not be amend- 
ed by ftriking out his name. Lord Kenyon, C. J. ſaid, the objec- 
tion ſhould not have been taken by the defendant at all. The 

plaintiff might have made the ſuggeſtion as a matter of courſe, 

and he ought to be permitted to make the amendment. Newnham 

* and ana her v. Law, Ea. 34 G. 3. 5 Term Rep. B. R. 577. oy 


a . 


Veeur (K. a) Defects in Writs of Error amended.” In 


Sed vide 1. IN an action of ejectment there were thirteen defendants, 
Paine, Trin. , and the jury found a verdict againſt, two, and the reſt not 
6 Geo. 2. guilty. The two brought error, and exception was taken to the 


A uber the plaintiff and the two defendants who were found guilty, where- 


was given Whereupon it was inſiſted, that it was Ix 
1 K L $9 8 5 f 5 * | ; 5 1. 


* 


1 ' 


* 


error, for though an executor, when ſuing ſor a debt due to the 
teſtator, could not join a debt due to himſelf in his own right, yet 


Ld. Raym. writ that it was only to remove a record of an ejectment between 


| Judgment 2s it appeared that there were eleven other defendants to the ſuit. 


_ Jointly e It was moved to amend the writ and aſſign- 


; rdw. 194. 


v. Dempſey, Hil. 4 G. 2. Str. 892. 


amendment and Jeofails  - 22t. 


| $6.1. 13, and of that opinion was the court, ſo the writ was, apint wo, = 
amended. , Lady Caſs v. Title, Hil. 12 G. 1. Str, 682, . 


: | . | brought 
error, it was beld not amendable, the fault being in ſubſtance, not form. Ratcliffe v. Burton, Trin. 
$ Geo. 2. Rep. temp. Hardw. 135+ And vide Laroche v. Waſbrough and another, 2 Term Rep. B. R. : 
7137s ER { 
2. The writ of error was returnable before any judgment given, S. c. La. 


and on conſideration it was held to be ſuch a fault as is. not 1 ag 


2 6. 2. Str. 807. . N 


834 Vice v. Burton, Hil. 4 Geo. 2. Str, 891.1. happens in almoſt all caſes that the writ is 


fred out before judgment is actually ſigned, becauſe otherwiſe execution would iſſue inſtantly. Per Bul- 


ler, J. 1 Term Rep. B. R. 280, 
3. A fault in a writ of error was amended without coſts, the 


- ſtatute not giving coſts on — as it does on quaſhing. Sir 


Fohn Forteſcue Aland v. Maſon, Hil. 3 G. 2. Str. 863. 
aff An ejectment was brought againſt a company and one E. In an ation 
ter 


verdict pro quer. E. died, and a writ of error was brought, 3 


| laying the judgment ad grave damnum of the company, and of ,;c,,uen 
M. E., 


the daughter and heireſs of E., and ſhe and the company againtt two, 
udgment 


was given 


ment, by ſtriking out her name. And upon conſideration the gdaſt one 
court were of opinion that it was amendable, by the ſtatute a 


. 5G: k. c. 13. not only as a variance from the original record, ** 


which was really no, way to the —_ of M. E., but alſo by vir- — 

ue o cc * 8 Company Error 

tue of the general words, © other defect. Sword Blade pany in 5 
them jointly,, which was moved to be quaſhed, becauſe it ſhould bave been brought by him _ 
whom juigment was given. But the court held this amendable, and that the caſe in Str. 892. was in 
point. Verelft, Eſq. and Smith v. Raphael, Eaſt. 16 Geo. 3. Comp. a3. | 


F. Writ of error was directed to the mayor, recorder, and al- 


dermen of the city of B., whereas the ſtile of the court, as appear- 


ed by the record returned was, the mayor, c. juſtices of the 
city of B. The writ was aniended 1 of the ſtatute 
37 1. c. 13. Collins and Muxworthy, 9 G. 2. Rep. temp. 


10 


(L. a) Defects in Fines and Common Recoveries, vr 376. 
and Writ thereupon amended. | 
. JJ RIT of entry returnable quinden. Poſche, teſted ad Aprillaſt, - 


ſummons returnable craftino aſcenſionis Domini, being 16th 
May, the de. po. to take the vouchee's warrant of attorney, bore tee 


the 25th April, and the mittimus the 18th May. The recovery was 


arraigned at bar the 5th May. One of the vouchees died the 10th 
May, ſix days before the return of the ſummons... A writ of error 
being brought, and the death of the vouchee before the return of 
the ſummons, aſſigned for error in fact, application was made to 


the court to amend the 29e and return of the writ of nay and a 


rule to ſhew cauſe. The court after conſideration were of opinion 
that all amendments muſt be conſiſtent with rules * 5 


Amendment and Feokaſls, . + 
there muſt be ſomething to amend by. In this cafe the vouchees, 
dy law, could not appear till the return of the ſummons, and the 

power of attorney given by the deceaſed to appear at that day was 

© revoked by her death in the intermediate time. Here is no miſ- 
priſion of the clerk ; the writ is made agreeable to his inſtructions, 
arid there is nothing to amend by. 80 not within the ſtatute 
3H. 6. c. 12. Wynne Eſq. and another Demandants, Thomas Gent 

enant, Apperly and athers Vouchees, Hil. 18 G. 2. Barnes, 17. 

2. It was moved for leave to amend a common rec with 
double voucher, wherein Sir . V. was demandant, JV. T. 
tenant, J. A. and Alubea his wife firſt (and jointly vouched) 
vouchees, who vouched i" 8 vouchee. By the record it 
ared, that the writ of entry ſur difſeifin in le poſt was return; 
3 Pas. 13 G. 2. to which 1 in perſon, 
and vouched the ſaid J. A. and Alathea his wife; whereupon a 
8 _ wnit — ſummons ad MN e ”y 7 ce returnable 
| craf. fionis Domini (which was on the 1 ay) diem 

SL 65. fam pred. ſem ct pred; le denond. in proria pros. ſu 


2 FE : pr le ten. per attorn. ſuum et pred. J. A. SA. AK. ejus per 
5 OED . H. attorn. ſuam fimiliter uen., and enter into warranty, and 
vouch over the common vouchee, who appears and pleads quod 
Prad. Hugo non diſſeifeuit prefot. W. W. de le lands prout per bre. et 
arr. pred. fuperius ſupponitur, et de hoc ponit ſe ſuper patriam ; he 
then imparles and makes default, and thereupon judgment was 
given, and a common recovery had, and a writ of ſeiſin awarded; 
and the ſheriff returned he had delivered ſeiſin. It appeared that 
- Alatbea died the roth May, fix days before the return of the writ 
of ſummons, which was held to be error. And the amendments 


prayed were, firſt to alter the words ad quem diem; the vouchee ap- Foie 

"i peared by attorney, to ante quem diem, videl. 15th Maii, which was of fo 

x | refuſed, becauſe per opin. cur. the vouchee cannot appear before 3 
0 the return of the writ of ſumm. ad warrantizandum ; ſo it would 1 
. be amending one error by making another. | 2 t 

The ſecond amendment prayed was, to alter the te and return 0 a 

of the writ of entry, which was refuſed becauſe againſt law, and and i 

there was nothing to amend by. There was neither miſprifion by & 

nor ignorance of the clerk; ſuppoſing Gage's caſe (5 Co. 45.6.) 2 

10 be law, for here was a proper 79e and return, and as intended of ch 

to be, and the court thought from the releaſe to lead the uſes of ah 


the recovery, which is the only thing they could amend by, there 
appeared no intention of the parties that a writ of entry ſhould be 
ſued out ſooner than it was. Wynne v. Wynne, Eaft. 18 G. 2. 

1 Wil. 35. 58. 


amended by putting the word Trul, the name of a vill, into its 
1 855 3 Proper 


| 8. P. Te- 3. Leave granted to amend a recovery, by ſtriking out, © it is 25 G 
3 ex « adjudged,” and inſerting, it is conſidered; the amendment hy” 
3 Shephers prayed relating to the act of the court in giving their judgment, 4 
| Etz. and | Ning Demandant, Bold Tenant, Harrington Vouchee, Eaft, 22G. 2. che 5. 
| Vouchers, Barmen 20. | 2 5 tenan 

IF Mich. 25 Geo. a. Barnes, 23» 8 | Lord 
| 4. A recovery ſuffered nine before, was ordered to be 278 
2 


-# 


BEAR EGORARTSEODS þ Ame DP Ou 519 We. 


* 


Er according to the deed of uſes. Trul had, by miſtake, 


en put into the recovery as an-advowſon, not as a vill where 


lands lay. It was objected agai | the amendment, iſt, that the 


eſtate was in truſtees at the time of the recovery, and conſequent- 
ly the truſtees not being parties, there is no good tenant to the 
precipe, 2dly, That the lands are of cuſtomary tenure, part of the 
manor of Tauntan Dean. 3dly, That the parties who ſuffered the 
recovery were volunteers, not to be conſidered as claiming under a 
family ſettlement, or as purchaſers for a valuable confideration, 
Athly, That the wife of one who is the other vouchee is dead, and 
a recovery cannot now be ſuffered to diveſt thoſe in remainder. 
The court will not enter into the queſtion whether or no in equity 


. recoveries of truſt eſtates bar legal remainders, or into the other 


objections; when the recovery is amended valeat quantum, . 
The intention of the parties is the foundation for the amendment. 
The tranſaction appears to be fair, and without fraud or colluſion, 
The principle upon which the court goes, is the ſtatute 8 H. 6. to 
amend the miſpriſion of the clerk, A precipe is the curſitor's' in- 
ſtructions for an original writz a deed of uſes is the clerk's in- 
ſtructions for a recovery; this precipe and this deed are the things 
to amend by. The party abovementioned being dead, an amend-, 
ment is the only remedy left. 2 Demandant, Rawlins 
Tenant, Pullen and his Wife Vouchees, Haft. 24 G. 2. Barnes, 21. 


5. The court on motion on the part of the heireſs of the vouchee V We- 
ordered the prayer of ſeiſin to be amended, and the return of the ſon * * 
writ of ſeiſin to be perfected by the clerk of the return office, the Locklex 
proper officer who makes the return. This writ was rightly di- Tenanc, 
reed to the ſheriffs. of the city of York, but not returned in the * 


name of ny ſheriff, though à miſtaken return in the ſingular in- 
ſtead of the plural number was indorſed on the writ. The pra 

of ſeiſick and the return of the ſaid writ were ordered to be firſt 
amended, and then the roll and exemplification accordingly. The 
particular amendments vere as follows: 1ft, To amend the prayet 


of the writ of ſeiſin, by ſtriking out (com.), and inſerting (civit.); 


to amend the return of the writ of ſeiſin, by ſtriking out (mihi), 
and inſerting (nobis); by ſtriking out (fect), and inſerting ( feermus); 
by ſtriking out (prædict.), and inſerting 174 ſpecificat.), and by 
adding the two ſheriffs' names; to amend the entry of the return 
of the writ of ſeiſin, by ſtriking out the words (J. P. d4rmiger, 
then ſheriff of the county of York), and inſerting (R. V. and S. B. 


then ſheriffs of the city of York); by w__ out (), and inſert» 
e 


ing (ig#); by ſtriking out (bi), and inſerting (eit); and by 
ſtriking out ( fecit), and inſerting ( fecerunt). Witton EH. Dev 
mandant, Kaft and another Tenants, Fairfax Eſq. Vouchee, Mich. 
25 G. 2. Barnes, 23. TOR 5 
6. A recovery was amended by tranſpoſirig the names of the 
demandant and tenant, purſuant to the deed, making a tenant to 
the precipe. By the recovery B. had been the demandant, and Z. 
tenant. By the deed L. was to be demandant, and B. tenant 
Lord Demandant, Biſcoe Tenant, Ayles Eſq. Vouchee, Trin 
27 & 28 G. 2. Barnes, 24. | | OREN | 
f 3 | 7. A ſine 
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78 5 7 9. A 6ne leried in. Trinity term, 1 G. 1. was ordered to be 
dd amended according to the deed of uſes, by ſtriking out (parochia), 
and. inſerting (parochiic) inſtead thereof, and by inſerting (at Mei- 
mme. The motion was made on the behalf of J. N., who 
FLelaimed title to a meſſuage and ſeveral lands and hereditaments 
| in Melmerby-in Cumberland under the ſaid fine and deed of uſes, 
IE and heir. to J. N, one of the deforciants, and oppoſed 
by. J. C., who claimed title to the ſaid premiſes (if not barred by 
the fine) as heir to M., the wife of the ſaid F. N., one of the de- 


: 


" _  Hreiants.. Cragbill and others Plaintiffs, Pattinſon & Ux, and ſte 
eber Deforciants,, Mich. 29 G. 2. Barnes, 24. "OH 1 
8. The court ordered a fine of lands levied in the reign of 1 

Queen Anne to be amended upon motion in the firſt inftance, by * 
altering the name of a pariſh therein from Coxby to Corby ; upon 1 
reading 2 deed of ſettlement, the indenture of the fine, and an 5 
affidavit that there was no ſuch pariſh as Coxby in the coun of 
were the lands lay. Bohoun Plaintiff v. Burton Deforciant, Eaſt. an 
10G. , 3 Wil. 58. : | M8 
\ $.C. 9 The court refuſed to amend a fine of Trinity term, and 5 
WII 249, make it as of Michae/mas term following, purſuant to a deed to cee 
4 5 declare the uſes; for they thought that this would be to make a je 
EE new fine inſtead of amending the old one, as the tefte of the writ re1 
a, of covenant and every ſubſequent proceeding muſt be altered, and bg 
no precedent could be ſhewn of altering the term of a fine; and wi 
the parties were all living, and might eaſily ſuffer another. Heath bes 

5 Plaintif v. Sir Jabn Eardley Wilmot and others Deforciants, 

1 Mich. 11 G. 3. Blackft. 788. WY 2 | 7 
8. C. and 10. The court ordered the proceedings in a common recovery inl 
'S.P. to be amended, by inſerting the word Mer/bam (the name of a ter 

2 Blackſt. 5 8 G . | 

47. where Pariſh). among the pariſhes named in the recovery. Upon an da) 

is men- affidavit made by the vouchee that ſome ſmall part of lands, of 

| ag ery whereof the recovery was intended to be ſuffered, extended into wa 
lead the the pariſh of N A in Kent. Henzell Demandant, Lodge |} Wr 

2 Tenant, Lawjon Eig. Voucher, Hil. 11 G. 3. 3 Will. 14. up 

the vouchee's lands In . or dftwheis in/the-county of K. Ie ts occupation e R. G. R. O. rented abl 

one entire farm of the vouchee, (all ſworn to be intended to paſs by this recovery,) being principally in ſon 
the pariſh of A., but part thereof lay in the pariſh of M., which at the time of the recovery was not 

e . n 2 5 EL 1 
11. The court refuſed to alter the name of the plaintiff from . in] 

| Robert to Jobn in a fine, notwithſtanding an affidavit. made by the Fuſe 

attorney concerned that John was the party meant, and that no Lin 

DYE deed to declare the uſes of the fine had been executed, for' they Bla 

| ſaid this would be equivalent to a new fine. Dixon Plain- ' 1 
75 v. Lawſon and Jabel his Wife Deforciants, Ezft. 12 G. 3. ame 
lackft. 816. hae 1 * 
hs 12. It was moved to amend a ſuffered many years be- « 7 
. fore, by ſtriking out the city of Litchfield and inſerting the county nan 
of Stafford, with other conſequential amendments; and alſo by Ur. 
. inſerting the name of a, vill in addition to one before named. The 1 
fact was, that the greater part of the eſtate lay in the county of Bis 
Stafford, and only a very {mall part in the county of the city of by e 


Litchfielg. 7 


- 


CE A-T TEES 


Sqn ah RY © 0©NSS . 


. nant 1 Watfn ry v. Cox Tenant, Crawl 8 
0. 


eee 


. There ſhould have been two recoveries, but only nsr 
2 uffered. Per cur. This is a groſs. le e — =_. 
. and we would willingly. give the parties all the aſks | my 
ance we legally can to.effeQuate their evident intent; but it is be. 
yond our power, In gaſes of amendments of the like kind, de e 
parties had no efjate in the vill or county ſtruck out, therefore, r 
yoad Bor the recoyery had no operation but here the application 4 
is to annul a valid recovery in the city of L., which had operated 2 
upon lands therein for near 40 Raste. and to ſubſtitute in its. omg yg 
ſtead a recovery in the county of Afton and others De- n 063 
* D and others Sn, prot — Hil. 13 G. 3 


13. The intent of a fine was to fell an'eſtate, (which. was fees. © 
fle; in the wife, worth about 50/.,. but mortgaged. 120 359l,), © 


. 
= by 
* 


* 
1 


and a 100 /., after paying off the mortgage, to oy debts. 
of, Nee and 22 and her "RMA 8 ah : * being ill, 
and thę fine. taken in contemplation of her — 2 deed to 
ad. the uſes bore date the 1oth May 1774, containing a covenant. . 
Tas huſband and wife within fe months to levy a fine come. . 
Er. to the plaĩntiſf and his heirs. The uſes declared were ſubz. 
ky to 4 mortgage of FL 594.. and intereſt. to the 1 for 8 
remaind der to his wife life, remainder, to the þejrs.of Sb 4 118 
band, with power for the wife by deed or will to charge, = pres ” 


b 10 %. On.26th May ther fine wns taken in Nint. 


by de. pe., teſted 3oth preceding: on the 27th or 

th Moy the wife died. On Zoth May, being the te- 8 
rituty term, the concord was carried to the curſitor's office, with - — 
iuſtructions for the writ of covenant to be returnable in. Eefter ti bug = 
term; the curſitor REY teſted the writ 29th March, the 9 


da eding the dedimng, but made it returnable on the w 
of I Trinity, inſtead of the morrow of the Agen — 

was moved in behalf of the purchaſer to amend the returo of 

writ of covenant from the falt of Trinity to the laſt of. ny. 

upon the ground that it was à miſpriſion of the officer, and amend-, 

able by the ſtatute H. 6, But the amendment was oppoſed by the 

ſon and heir of the wife. And the court apprehending that this | 
Jas an unfair proceeding upon the face of it, the deed of uſes 
being colourable, and the fine itſelf taken from a dying woman 


in prejudice of ber own ſon, and in favour of her huſband, re- 


fuſed to lend a if aſſiſtance, and denied a rule to ſhew cauſe. 
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Blackf. 1013. 

14. Recovery of lands in the town of Xin ing fihi-upon-Hull was F 
amended | by in erting the words © in Myton,” and the words “ g * 
« caunty thereby makin ing the deſcription of the lands to be « MW. + bags 
* 22 in the town and coun.y of King fon-upon-Hult, e 


Ur. Vouchees, 16G. 3 Black 
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number of · acres had been increaſed. Poe and 
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attorney 
Cornelys, Hil. 4 - 3 
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N. M. in the plaintiff's warrant, inſerti 

which was the name in the memorandum 2 
which was afterwards made abſolute. Richard: qui tam v. Mn, 
el. 19 C. 3. Dag. 11. 
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| TAVE given © amend a declaration u er # member of par 
ſh ment, 8. v. Boone . having 
pilege, ec. Mich. 226.2, » 20. * x7 * 


T was moved for leave 30 amend a writ of furi 
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0 ren rat) 


3. Accörding to what is laid down in divers old caſes, a writ. is 

not aniendable by addiag a teſte thereto. But courts have of 
one much ſurther in ordering amendments chan they di 

1 It vas ſaid in the caſe of a fieri faciat which had no 


teſte, chat there was nothing to amend by; but Let, C. J. held, 
that an award of a vrit of eri facias with a teſte may be entered 


on the roll, and when that is done, the writ may be amended by 
the toll. Fright v. „Fil. 25 G.. Sayer, 12. 1 
4. The declaration againſt an attorney concluded © and there; 
defeiidantidemurred; ſne wing this for cauſe :; the court inclined to 
chipk either mag gahd, but for the ſake, of keeping up the uſual 
form, propoſed an amendment, without payment of coſts, to which 
both ſides conſepted, ' Spencer and . v. Thomlinſon, 
one; Mer by big AH. 25 C. 2. Barnet, 1677. Shu 
K In he wit and declaration, the defendant was rightly 
named but the plaintiff's attorney entered an appearance 
os him, acgording to the ſtatute, by the name of James, and it was 


3 in court. Rut the court directed the filacer to amend the entry 
of the appearance, by inſerting the right name. beſton v. Pacl- 
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mau, Hi., A g. 3 Hi hg. 
6. Uu was moved to ſet aſide a 6%. ca. ſa., and diſcharge the 


« fore us at Wefminfler,” the ſtile of the King's Bench, and not 

A before our Jultices,” the ſtile of the court of Common Pleas. 
2." Pnzheother (fide it was moyed to àmend it, by the award of thq 
 -.» writ on the roll and the preceding proceſs, which appeared to 
have been in the Common Pleas. And the court, on the autho- 

rity. of many precedents,» direQted the writ to be amended on 
payment o the coſts of both motions, Hunt and oibers . 

tors v. Kendrick, Trin. 12 G, 3. Bali. 8 39. 


540 J. 10 f. in Trinity term 1787. M. one of the defendants was 
d treſted and omitted to priſon, for want of bail, but was not 
charged in execution in the next term aſter judgment, according 
do the regular courſe of proceeding. ., the other defendant, 
in Michaeloras term'1787 brought a writ of error in the Exchequer- 


move * chamher (to which M. was no party), where the judgment was 
affirmed ig Hilam 1788, and 15{. given as Colts, re was a 
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which both the defendants were charged in execution. It was 
moped to diſcharge M. out of execution; and one of the grounds 

was, that he was charged for the coſts of the writ of error to 
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+++» | committitur piece, and the record of the committitur. by ſtriking out 
55 L 20 and inforting.$40 l. 10. inſtead therraſy/the-coſts 
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defendant out of cuſtody, the writ being made returnable « be- 
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joint execution 1 both defendants for 555 J. 105. under 
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"tain; and it was inſiſted 1 to be error, becauſe throtighout'the „here 3 
_ * proceſs ſhould 


Nr Sed per cur- It is fer a proceedings _ | 
difcong ; 


\ 


ACS ORE 


5 JH 
1 85 
11 * xe 
14 Be 
12 451 
j 1 
THIS! 
; 1 ga 
10 
11 


1 475 


mas 


r 


WE: $4 | 
eat 


November, 
before that. 
ſay that the action 


to Jay 


without ſhewing the 


the time of the 


2 


J. 


—4 * 
* 


ö / . RTE. 


5 1 11 


mom: , 


e 


bei 


2 


Ther 


AH a 
i ate 


2+ 
a 


— bat uw the 


but ex debito i 


1 


— 


2 


aa. 


r 


FFF 1!jrʃ ! dt Seb . ir une. ü ̃˙ ˙ůàuzà ̃é ͤnqTL ̃ ũͤ³ůA-ö—ͤ Ax q ants tw A eee 


: _ - 
| 5 — 


cauſe the demutrer as it was a difcontinuance. , He men- 


Cg. Rex v. Atkinſon, Trin. 25 C. 3. vide Ande 13 © + 
iT ; 


„ A demurrer to a plea in abatement concluded, by 


(r. a) Defedts in Inditments, and Criminal 


Amendinent and Jeofails. 

n f motion to amend it, by priyil 

—— * N amendment was conſented to 
ent of coſts; but it was by the expreſs orders 

in in the rule that the amendment was conſented to. 

J. ſaid, that if there had not been a conſent, it wes 

whether they could have iven leave to amend, be» 


tioned a caſe, Twrner v. Cordewell, Mich. 8 G. 2., Where leave to 
amend a matter which was a diſcontinuance was refuſed. 44 
nard v. Hopkins, Trin. 25 & 26 G. 2. Sayer, 46. 
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(8. 2) Raſed, obliterated, loſt, We. Records,/ We, wr: 
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Tur defendant having brought err in parliament, the 


tranſcribed; 4 ing to the Houſe of 355 u. 
Lands, -ehe oviah er, yocker: the Th fur 
be mo ww 


and loſt. It was moved for leave to 
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as loſt after execution and coſts taxed it, but before final judgment entered 
Lr SR A ae GO , & rule was made for a nw 

uifition according to the ſheriff's notes, and that maſter ſhould indorſe the 
commitment book appeared to have been taxed. Bean v. Numa, Trin. 10 0. . 

And. 12 Peas being loſt, a new one was ordered de be made out from the record 

the aſſociate's notes, Dayrell v Bridge, Hi 29.6. 6. Re The record of iff in 
— 0. 2 Kely. 106. 
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or other Caſes where the King is Party, amended. 3 


1. IN an information qui tam brought by an informer on the 
I tute of uſury, . amend by altering the p 
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the money was lent upon; but the court refuſed it, becauſe it © frike out 
ir being a popular action ; but agreed per cur. that it is a general rule h ie la- 
w amend informations at any time even juſt before the trial z but die goods 
then it muſt not make the information different. The Queen v. 1 
Norton, Foregſe. az. AE 1 
\ - court would dot permit the plaintiff to add 500 Ib. weight of ten, for that would be to make a new in- 
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2 2. Anan-who-lived-within the liberty of the krchbiſhop of C. | 


was tfived: by the qudges of oyer and ter miner in. Southwark for a 
miſdemeandur in court, which fine was eſtreated, but no notice 
. was taken in the eſtreat of what place the man was, whereupon 
it was moved to amend the eſtreat by adding the place where the 
man lived; that the archbiſhop (who had- the grant of the fines 

tam integri Zenentium quam. non integrs tenentium infra, &c.) might 

come beſore the. foreign oppoſer, and claim this fine by virtue of 
his grant And it was faid, that a man had been indicted and 
| = in Eſex, which fine was eſtreated in the Exchequer, and 
ſuchk an-amendment made upon application; but to this it was 
| uide to the court, being a record to amend the eſtreat by, but here 
v > 2 is a record for the king, and nothing but an affidavit o the other 
ide and the court refuſed. to do any thing T8 it on the motion. 
BY 33 A ban pp of Canterbury, "Trim 46. 1. Bunb. 24. 
File Ren ” . court refuſed, to it an information. upon motion 
| 0 had. been exhibited. by rule of court; Eyre, J. obſcrving, 
: 25 *. —F uch informations pe SANs: Rex er, . 5 G. 1. 


— ptgr] Ster. 185. | 
Dee. 41 * 1 
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4. B. baving made a ſeizure of tea 2-wpon the 11th Mendes, 


And exhibited his information on the ſame day, in which it was 
alleged, that between ſach a day and the da of exhibiting his in- 
formation, the tea was imported, Se. T is would have been 


dag, for the day of the ſeizure would have been excluded, there 


bdeing no fraction of days; but upon motion the court gave him 


leave to zmend, and to make it the 12th. Baldwin qui tam v. 
4 ͤͤ ep ; 47, 66. 1. Bunb. 49. | 
2 5. faformation upon a ſcizure of a quantity of tobacco; ver- 


Alͤicc pro guer. It was objected in an arreſt of judgment, that the 


information was the 16th Zune, the writ of appraiſement the 17th, 
returnable the ſame day, and the indenture of appraiſement the 
-  T5thg.which was before they had any authority, and writs of ap- 
—— "praiſement are à "neceſſary part of the information upon a ſeizure; 
and if this be void there is no value at all ſet upon the goods, 
which is neceſſary, becauſe a moiety of the rate is to be anſwered 
do the king, which ſhews there is a neceſſity for a valuation. 
Il .öůe court ſeemed to think this was amendable; Kennett qui tam 
„vv. Lloyd; Hil. 6 G. 1. Bunb. 58. n 5 
6. To a ſcire facia- on the erown fide u a recognizance i 
keeping the — the defendant, as —— aſſigned, 
pelüö&beaded not guilty,” but concluded with an averment inſtead of to 


to amend. Rex v. Betts & al. Hil, 12 G. 1. Str. 686. 
I. Information for forging a warrant of attorney to acknow- 
+ ledge fatisfaCtion"upon a | judgment of * term. Aſter iſſue 


Joined, | 


anſwered, there was an addition in the indictment, which was a 


12 by the country; eee eee 


wa L 


Joint, the record appearing to be of Filery term, the infordtias , 
ton was amended — — Torts, and . gieing the defend - 82 
ant leave to, plead de nova. Rex v. Charleſwgrth, Trin. 46 t 2 
Sty. 875 t. nine 999 59! O09 een | 

| . laid for an aſſault in Middleſex, the court re- By the re. 
ſuſed to amend it by laying it in London. | Ri v. Clendon, 5 G. 45 beg of this 
Str. 911. 1 S OS og St TY del 6 
it appears that the motion for amendment was made after the record had gone dawn for trial, and had 
been withdrawn, Iv | 

20 An" affault was kid twenty-one different ways, and on mo- 8. O Reps: 
tion to ſtrike them out of the indictment, the court ſaid it could 3 

not be done, being the finding of the grand jury. Rex v. Pew- Jes in an 
:reſs and, another, Hi. g G.2, Str. 10206. on 4. 
10, An order of two juſtices was made, without ſaying it was 8 C 84, 
upen . of the churchwardens and overſcers, nor that one 8s. 
of the ju 


ices was of the quorum, nor that the pauper (who, was 2 — 
certificated: man) was become actually chargeable. You appeal to 3 
the ſeſſions. they ſet all this right under the 5 G. 2. c. 19, which 
empowers them to amend defects in form, and proceed to the me- 

rits. Sed per cur. (K. B.), This is going too far; they are to amend 

defects in form before they go into the merits, whereas here they 

mult go into the merits. before they can introduce the  amend- 

ment. It was never deſigned they ſhould. introduce new facts, 

but only amend the informal way -of. ſetting out the facts which 

. were ſtated. _ They therefore quaſhed the order for 12 8 

and alſo. the original order. Rex v. the Inhabitants of Great Bad- 

win, Trin. 14 G. 2. Str. 1158. py Yo atr th d a * 3 12 

11. After the record of an information was made up and ſealed; | 

and the cauſe ready for trial, the counſel for the crown thought it 

expedient to amend it, by ſtriking out the word * purport,” and 

in its place inſerting the word ( tenor.” A ſummons was ac- 

cordingly ifſued and ſerved for that purpoſe ; and Lord Mangfeld, 

C. J., in the preſence of the ſolicitors on both ſides con- 

ſulted and produced many precedents, and being fully ſatisfied tat 
the amendment might be made, and that it might be made by a 
ſingle judge at his chambers, ordered the amendment prayed, with- 

out the conſent of the defendant's ſolicitor. This was afterwards © 
held to be well by the court. Rex v. John Wilkes, Hil. 10 C. 3+ * ain 
NR. TE. he ee Feat rhe crate 171 Wed. 

12. There js no inſtance in which the court has given leave to 

amend, as to the parties to the ſuit in à gui fam action after de- 
murrer. Per Buller, J., in Evans qui tam v. Stevens, Eaff. 31 C. 3 . 
4 Term Rep. B. R. 228. g NN OS e e ee ef N WY 

13+ An information had been filed by the Attorney General 1d end. 
agdinſ the defendant for offences' committed in Hid?a, the trial af west afrer- 
which is particularly provided for by the ſtatute 24 G. 3. C. 25. anne mem 
amended by 26 G. 3. c. 57. The demurred to the in- applied for 
formation, and the attorney prayed that it might be amended in * 

certain particulars, which the court allowed, and obſerved, that as oc any = 

far as it had proceeded there was nothing to diſtinguiſh that from court would + 
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frame of the declaration, in 3 of the memorandum, to 


bo. b) Tromaterial, informal or impoſſible, and in- DD 


q iſſue joined ʒ but a bed was aided (Cro. Elia. 43 4.7 
* nen — Hickman, BJ 


(Z. 9 Oer Faults in Declarations „60 by Veni. — 
promilſory note, it uns Gbjecbed 


that no venue was laid where the promiſe was made z 
per Lord Hordwicke, The ſtatute of jeofails of Car. helps that 
Ae 88 for amendment go”, mucin, uy 
the ſtatute of jeofails to judgments upon writs of inquiry. Moore 
v. Paine, Trin. 9 G. 2. Rep. temp. Harden. 288. W 

2. On motion in arreſt of jud to the objection was, that a 
in i fourth and fifth . of the declaration it was 
that the ſaid (defendant) C. ſold the mare to the ſaid (defendant) 

C.z but this being after verdict the court rejected the words (to 

the ſaid C.) ip both counts as ſurpluſage, and the motion was re- 

n Richards v. Symonds, Mich. 10 G. 3. a 
43. | 

, SNARE wrefjets on the caky \ 

and after verdict and motion to arreſt the judgment, it was moved 

to amend the memorandum by ſtriking out the words © treſpaſs 

« on the caſe,” and by iofertiny « trefpafs” only 3 but the court 

refuſed the — "il And per Abo, J. 1 appears from the 
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ception an action of tr on the caſe, plaintiff cannot 

afterwards convert it 51 action of treſ by meaus of the 

Ratute of C. 2. That is a very beneficial act, but it never meant 

to confound the 223 and to enable the plaintiff to call 

his ation what he pleaſed at firſt, in order to meet the evidence 

at the trial, and afterwards to ſay, it was intended to be 2 A. 

ferent kind of action. The act ſays, that if in an aQtion of tref- 

paſs which the plaintiff deſcribes in his declaration as an action 

1 98 2 to omit the words © wi et arm, or 
„ the want of thoſe words ſhall not vitiate the 
Pau oy But where the action itſelf is miſconceired, the a&t 

of parliament was intended to cure fuch an 


Savignac v. Roome, 358.3. R 3 


i 2 


proper Iſſues, aided by Verdict. 275 


1, ] Twas movedin arreſt of jud gment, that the record was, © and 
1 4 the aforeſaid plaintiff” (inſtead of defendant) fSmiliter, ſo no 


8 


2 Gon of laut . FITS 
iu and confeſſed che action, and the other pleads thus: And 1 
* mn. . W e 


—— 


: _ 28 a a F 
+ Amendment and'Feokans. = 
ed upons © faith that the ſaid J. F., and H. (one of the other defendants) 
232 which 4 is not guilty, of the aſſault ;” % upon which iſſue was joined, * 
— the jury Tound J. F. guilty modo et , and aſſeſs Gamma. 
deterwina= Was moved in arreſt of judgment, for that this was an immaterial 
_ — iſſue. But it was held to be only an informal, and not an imma- 
— terial iſſue, and as the verdict had found for che plaintiff, it was 
: but well enough, though it might have been an immaterial iſſue if 
—— e Found for the defendant. Hill v. Fleming, Mich. ro G. 2. Kp. 
e 

on demurrer for that if ine be taken u t 

| azcof the patties Þ ad ous Fo Lev vue hh oo 
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W E) By whom it ſhall be affee red. 


manor ; and 9 where debt was brought againſt one for 
uch an amercement, which though affeered did not appear to be 
alfeered- by his;peers, the court , Id that the action ks not lie. 
e . Hil, 30 Efe, . 893 


4% 


aVier425- % (Amercemena) 10 what Abs” 


| a all aQions of treſpaſs o on che cafe, if the defendant be found 


ilty, the judgment ſhall not be guod capiatur, but in 
Foy 0 in debt on ſtatute E. 2 for not to orth 
tithes, it ſhall be miſericordia. Action on the ſtatute Hen. 6. 
ond e Ee" Judgment is in {alan So in action on the caſe on the ftat. 
* 2 2 3. e returns of nber t to ſerve, in parlia- 
Ws. PEE C1, nn 8 


Kreer 5 "a What Perſons ſhall be amereed. 3 1 


'PON general error aſſigned in an action of gh! againſt 
'U A, oh it was objected that ſhe was put in nſcricordia 


b on drag miſericordia, &c., w 
And we cannot overturn the precedents. Duh NEED 
— ico. 6G. 1. Str. 2250 


A | N zmercemens bf a freehold. tenant in a | court baton, Balk be 
ed by his peers, that is to ſay, by free tenants c of the 


which ought not to be. Sed pe Kon ng It is the con- 
implies every * 


Pa 4 . 


-" 


W 7 a 


6. 


A 


k 
in 


-- Amerrement. 


(u) In what Caſes, where the Defendant is found vs 
guilty of Part, or is adjudged guilty upon © on 
Demurrer. 3 | 


ON error e C. B. in an action on the caſe on ſeveral. promiſes, 

there is judgment on demurrer as to one count, whereupon 5 
the plaintiff enters a nolle proſequi as to the reſt, and the defendane 
is put without day. It was objected that this is a confeſhon, that 
the plaintiff had no cauſe of action as to thoſe counts, and there- 
upon he ſhould be amerced pro falſo clamore. But Eyre, J. ( ſolus) 
thought it agreeable to all the entries,. and ſo the. judgment was 
aſfirmed. Davies v. Hoyle, Mich. 10 G. 1. Str. 574, Ki 


237 


| LJJPON a motion that a ſmall fine ſhould be ſet upon the de- In the caſe 


fendant, ho had been convicted upon an indiftment for a 22 
nuiſance, it appeared that the indictment, which was found at a — 
court of conſervancy for an encroachment of about five yards in for a public , 
length upon the river Thames, had been removed by the defendant t ag, 
into the K. B., and that the nuiſance was then abated. The rule notwith- © 
was diſcharged ; et per cur., as the defendant will not conſent to go fanding the 
before the maſter, it is not proper to ſet a ſmall fine, And pros: moles 
gircumſtance of the proſecutor not being entitled to coſts, becauſe fuſed.to fer + 
no recognizance had been, 8 into for the payment of coſts, ſmall Fo 
rendered it quite improper for the court to diſcharge. the defend- denne 


ant on the payment of a ſmall fine. It is on the con highly would con- 


that the court ſhould, as was done in the caſe of Nes v. ro 
Dyke, Trin. 21 G. 2. ſet ſuch a fine, that the third part thereof 1c und 
may be ſufficient to reimburſe the proſecutor a conſiderable part upon this. . 
of his coſts ; for unleſs a proſecutor is, in a caſe like this, to have Tln the. 
a conſiderable patt of his coſts, it will be great diſcouragement 4d govefore 
to proſecutions for public nuiſances. Rex v. Goodman, Hil. the Matter. 


bo. ORs | Headock, 
Hil. 12 G. 2. cited in Sayer, 20. But where two had been found guilty upon an indi. 


although the perſon conviched refuſes to go before the Maſter, Rex v. Nicholls and another, Hil, 
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Ty > anten Demelne, 
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ASS for plaintiff houſe. Defendant 

that the houſe was 
„ all actions, ge. ought to be tried in 
curia manerii. The plaintiff demurm. Per tat. cur, 
. For wherever damages only are to be 
een 


50h. ke ancient demeſne is not Neadable. Rodd v. Lord ( 


rin. mp * 132. 


— 


. Namen ejectment it was held, e 
„ 
v. Ree, Trin. 5 and BG, 2, Burner, 331. 
a rm. to Dernes, 336. | 
Anefiavit 2. The defendant in ejetment cannot plead ancient demeſne 
that the without leave of the court, and he myſt produce an affidavit that 


lands in 


: 


Prof. Reg. C. F. 2. 


iſe Henden v. Thomas and others, Hil. 1 Bernes, 18 
acai wan that te lands were holden fn ancient e ca 
of G. nne n was itielf holden i 5 
bad ; for if the lands only and not the ma ve high any heh th the matter 
tao. er manor. It cannot be tried wid whather thn lands themſelves are ancient 
r freehold, for how enn he for 
aterm? Doe ex dem. Rt v. Roe, Trin. 33 & 34 : 
the tenant pleaded ancient demeſne without an 
for and had a Cad ci v4. Ras et. 
. 
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C.P. 374 ney- enters a remittitur on oper as, of — 


Ia an dien ſerjeants for the king moves for judgment, rule there 
— — was made abſolute on affidavit of foariice, no 


deceit  ſhewn. mae at ane of tes, cal beg 


. 12G. 2. Pref. Reg. C. P. 373. 
| P 
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of his anor of M., and that it 


Fel + — of 


the lands are ancient demeſne. W Trin, 1986. 2, 


being a yrobadle cauſe Ghmn i pled it. Dye og das. 


G. | 
it to verify the fact, the demandant 
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Ancient Demeſne, 


elſe 
TILA — mag pry 


« Haglow, Mich. 18 C. 1. BlackR 1270. 


TaZzeo2m5s 3 


— 


E Dr 176. 3. it is enaQted, 3 
I | 8e#. 1. „ That a memorial of every deed, bond, 
% ment, or other aſſurance, whereby any annuity 


A 


days . 

_ ** of the execution of ſuch deed, bond, r. be enrolled in the high 
« court of Chancery; and that every ſuch memorial ſhall contain 
r bond, &c, 
* bears date, and the names of all the parties, and for whom 
* any of them are truſtees, and of all the witneſſes ; and ſhall 
ſet forth the annual ſum or ſums. to be paid, and the name 
of the perſon or perſons for whoſe life or lives. the annuity is 
ted, and the conſideration or conſiderations of ing the 
3 otherwiſe every ſuch deed, bond, &c. ſhall be null and 
Seft. 2. re 


— & 


40 
Lag 
60 
60 
60 


bond, &c. executed for the 
e memorial of the deed, bond, &c. ſhall be enrolled in the 


© high court of Chancery ; otherwiſe ſuch j execution, 
2 en vac E be null nnd 


z 


brought, on any ſuch op nano ey Varun arr 


void.” 


RSS HR PLAYA REC © 

4 

: 

— 

1 

: 

2 

I 
a | 
8 

< 


E 222223 .8a2 
% | 
= 


Sz 


Annuit yr. 
Il ann 


- 1.4 4. paſſing af chat aft, he granted, or attempted to be granted, the 


* conſideration-really-and-bond fide (which ſhall be in money only), 


4 and alſo the name or names of the goto or perſons by whom, 
A aud on whoſe behalf the faid confi 
1 chall be advanced, ſhall be fully and truly ſet forth and de- 
e ſcribed in words at length; otherwiſe every ſuch deed, Se. 
all be null and void,” AE 


$eF. 4. That ii any part of the conſideration ſhall be returned. 
. to the perſon advancing the ſame; or, in caſe the conſidera- 
« tion, or any part of it, is paid in notes, if any of the notes, 
« with the privity and conſent of > oF os advancing the ſame, 
* fall not ke paid when due, or ſhall be cancelled or deftroyed, 
« without being firſt paid; or, if the conſideration, or any part of 
« it, is paid in goods; or if any part of the conſideration is re- 
« tained, on pretence of anſwering the future payments of the 
„ annuity, or on any other pretence; in all the aforeſaid caſes, 
« it ſhall be lawful for the perſon, by whom the annuity or rent- 
* charge is made payable, to apply to the court in which any 
action is brought, for payment of the-annuity on judgment 
« entered, by motion, to ſtay proceedings or the judgment or 
4 action; and if it ſhall appear to the court, that ſuch practices 
44 ag aforeſaid, or any of them, haye been uſed, it ſhall and may 
es be lawful for the court to order the deed, bond, inſtrument, or 


ther affurance, to be cancelled, and the judgment, if any hag 


been entered, to be vacated.” | 


Seck. F. „That a particular roll ſhall be provided and kept by 


« the clerks of the enrollments in Chancery, or their deputy, 


« which fuch memorials ſhall be entered; and that every fuch | 
„ memotial ſhall be duly enrolled,” in order of time, as the fame 


& ſhall be brought to the office, and the faid clerks, c. ſhall 
« vw sf the roll, the certain day, hour, and time on which 
6 morial is brought to the office, and ſnall grant a certi- 
« ficate of the enrolment thereof, when required; and that 
« there ſhall be paid for the enrolment of every ſuch memorial 
« one ſhilling only, in caſe the fame do not exceed two hundred 
« words ; but if more,; then aſter the rate of fixpence for every 
«. one hundred words; and the like fees for every certificate 


« and copy given, and the fee of ene ſhilling for every ſearch in 


S 

Set. 6. That all 8 purchaſe of any apmuity, 
« Frith any perſon being under the age of twenty-one years, 
« ſhall de utterly void; any attempt to confirm the ſame; after 
« ſuch perſon ſhall have atrained the age of twenty-one years, 


« notwithſtanding z and every attempt to procure or confirm ſuch . 


«an annuity, to be conſtrued a miſdemeanor, puniſhable" with 
« fine and impriſonment? oO to ren mh 

Ses. 7. No greater ſum than ten ſhillings per cent. to be 
« taken for procuring money to be advanced by way of ſuch an- 
« nuity; and every offence to be judged a miſdemeanor, puniſh- 


tt able with ſine and impriſonment; and the perſon paying to be a 
96 3 at 10 ee 


, competent witneſs. 8 


11 14 4 | : Seck. 


eration, or any part therkof 
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Annutey 


16 given by will, or by marriage ſettlement, or for the advance- 
«nent of a child ; nor to any annuity or rent- charge ſecured 
* upon lands of equal or greater annual value, whereof the 
1 grantor is ſeiſed in fee-fimple, or in fee: tail, in poſſeſſion, 
. at the time of the ö 
«+, ſtock; in any of the publick funds, the dividends whereof are 
10 of equal or greater annual value than the ſaid annuity z nor to 
« any voluntary annuity, granted without regard to pecuniary 
© conſideration; nor to any annuity or rent-charge granted by 
« any body corporate, or under any en e truſt created by 
« act of parliament; nor to any annuity; w 
tc paid, does not exceed ten pounds annually, unleſs there: ſhall 
cc, 8 than one ſuch laſt· mentioned annuity, from the ſame 
«« grantor or grantors, to or in truſt ſor the ſame perſon or 
e perſons,” ir n en . Vo 


— * 
R a 


(a) When the Annuity Act todk effect. 
ann,, Vet UNALEE - IOW Bore "Sn 
J. IN January 1777, A. and B. agreed to give C. g601. for an 

* 8 | — of UE J, payable during his life; BoA ke which 
they executed an .indenture tripartite, dated 14th Fanuary 1777, 
and a bond and Warrant of attorney of the ſame date, On 13th 
Huguft 1 la B. aſſigned his proportionable part of the annuity to 
A. for a valuable confideration. The ſeſſion in which the annui 
act paſſed, commenced on the 3 1ſt Ober 17767; but the act di 


» you _" 
* 


* 
2 


months after the execution of the ſaid aſſurances. No memorial 
of any of theſe aſſurances, or of the aſſigument to B., was entolled 
until 1ſt December 1791. No judgment had been entered up, by 
virtue of the warrant of attorney ; nor had any action been com- 
menced on the bond; Againſt a motion in B. R., for a rule to ſet 

_ aſide theſe deeds, as not regiſtered according to the directions of 

_ the act, (which, it was ſaid, took effect from the firſt day of the 
ſeſſion,) it was argued, that, if the act operated, by legal relation, 
from the firſt day of the ſeſſion to every intent, it was a fiction of 
law, which, in this inſtance, would work the greateſt injuſtice, 


- 35... mn. Ea tA bo obo ld. cad ed 


elapſed before the act was paſſed; and thus the ſtatute required 
_ an impoſſibility. - But the court, after obſerving, that argu- 
ments of this nature had been in the caſe of the Attorney 
General y. Painter, (6 Bro. Par. Ca. 553.) where this point was' 
ſettled, made the rule abſolute. Latleſs v. Holmes, 4 Durnf: & 
Eaft, 660. Hall v. ib. 662. Davidſon v. Foley, in C. B. 


=_ £8» I} 
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_ e TT 7 0 - 77 Tye. Two. 


grant ; or ſecured: by the actual transfer of 


the ſum to be 


not receive the royal aſſent until May 1777; being near four 


ſince the twenty days allowed for entolling the memorial, had 


(e infra pl. a, 3. Cor d. Wright, (D). infra, 5 4. Pl. 2. S. F.,. 


An 


ing their legal rights, and to aſſiſt 
upon ſeyeral writs of elggit, ſued out of C. B., upon: judgments! 


SS 1 . ; 6M 
Afforances a Memorial ought to-be 
enrolled, ©. * 3 > hi 


* 
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e bond ſecuring it, and there was a memorlal of the bond 


and judgment, but not of the warrant of attorney; for which' de- 


e rule was obtained to ſhew cauſe, why the judgment ſhould 
ot be ſet aſide againſt which an affidavit was produced, ſtating, 
t the plaintiff never had'the warrant of attorney in his poſſeſſion, 


ndnd that it was originally delivered to the defendant's attorney, 
vhs had fince abſconded. It was alſo contended, that the judg- 


ment being the operating inſtrument, it was not neceſſary to inſert 


the warrant of attorney in the memorial, that being merely an au- 


thority for entering up the judgment, after which it was functum 
jo. Buller, J. * The warrant of attorney muſt have exiſted at 
firſt, and then it was incumbent on the plaintiff to enroll it, 
« its being loſt ſince that time, is no anſwer to this act of parlia- 
6 25 Per cur. rule abſolute. Hophins v. Maller, 4 Durnf; 
& 463. od ihoiman 15 RE RT NUR. 

2. On the ach of Febrnary, 17744/the defendants, in conſiders 


ation of ooh exccuted a bond to the plaintiff, for 1400 J., cons 
_ ditioned for, the payment of an annuity of 100 J. a- year to the 


plaintiff; and, at the ſame time, a warrant of attorney was given 
to confeſs: judgment, which. was entered up as of Eaſfer term 
14 G. 3. On the 31ſt of May 1785, a memorial was enrolled in 


 thecourt of Chancery, ſtating the bond and judgment, but taki 


no notice of the warrant of attorney. Rule in C. B. to ſnew ca 
why, the judgment ſhould not be ſet aſide 3 on the ground, that 


| warrant of attorney was not ſtated in the memorial. Againſt 
the rule it was argued, that the only deed which is required to be 


ſet forth in the memorial, is that by which the annuity is granted, 
and that a warrant of attorney was not of that deſcription, 
nothing being granted by it, as it was merely an authority to enter 


up jud | 

23 fied, it could not occur to the parties to preſerve à mere 
uſeleſs inſtrument, when the purpoſe tor which it was given, was 
«1 ſwered., But the court, on the authority of the laſt ſtated: caſe, 


l eing of opinion that the objection, in the caſe before them, was well 


ſounded, made the rule abſolute. Daviqn v. Foley, 2 H. Black: 12. 

3. The ſame point was decided by the'court of Chancery, where 
à bill was filed ? the ſame parties as in the Jaſt caſe, prayiug the 
court to remove {uch impediments as nted them from entorc- 
in obtaining executions 


entered up on bonds for ſecuring annuities, by virtue of war- 


rants of attorney, which ſecurities were fated to have been enrolled 


ee e but, though the bonds were enrolled, the war- 
rants of attorney were not compriſed in the memorial. At the 


* $ * Iten anch nnn who emerad . uon 
* granted, and 2 judgment p 


t and that, as the tranſaQion/ happened-before the 
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1 8 Annultp. I 
hearing of the cauſe, when this objection was made, the counſel- 
for the plaintiff argued, firſt, That it was not neceſſary a memorial 
of the warrants of attorney ſhould be enrolled.; ſecondly, That, if 
it were 'neceffary, {till the cauſe might ſtand over; and a new me- 
morial be enrolled, compriſing the warrants. Lord C. Thurlowe 
expreſſed great doubt as to both points. He ſeemed to think, that, 
whatever made a part of the ſecurity, muſt be compriſed-in the 
memorial; and that, as the judgment muſt: be founded on the 
warrant of attorney, the latter ought to appear; as, otherwiſe, 
the court could not gather that there was a warrant of attorney to 
ſupport the judgment. His Lordſhip: afterwards confidered the 
ſecond point, and viewed the conduct of the court in analogous' 
cafes ʒ and concluded with obſerving, that, if the cauſe ſtood over 
for-che-purpoſe of enrolling the memorial, he did not ſee how it 
could be brought on the record, but by a ſupplemental bill. After- 
wards he decreed, that the bill ſhould be diſmiſſed, the plaintiffs 
not having regiſtered 2 memorials before they filed their bill. 
Devidfon v. Foley, 3 Bro. Ca. Ch. 598, 14 3 

4. Defendant gave the plaintiff a bond and warrant of attorney 
- to confeſs a judgment for ſecuring an annuity, and the latter had 

entered up judgment, but did not inſert that judgment in the 

memorial; on which ground a rule was obtained to ſhew cauſe, 
why the judgment, and the execution thereon, ſhould not be fer 
aſide it being contended, that the judgment was ſuch an aſſur- 
ance as ought to have been regiſtered. Sed per cur. — This is not 
one of the aſſurances which the legiſlature intended ſhould be 
enrolled.. The contract for the annuity was made by giving the 
bond and warrant of attorney to enter up judgment. Theſe were 
the ſecurities on which the party relied; and the act is complied | 
with e ee the ſecurities given by the parties. If in- 
deed the on ty had been a judgment actually entered up, per- 
it — 4 ns within the proviſions of the act: but the 
urances of this annuity were the bond and warrant of attorney. 

Rule difcharged. v. Oxdale, 4 Durnf. & Eaft, 824. 

5. Bond from A. to B., with a condition, which, (after ning 
that by indenture of equal date, C. and D. in conſideration 
zoo. granted an annuity of 50 J. during their lives to B., and that 
and D. had alſo given a bond and warrant of attorney to confeſs 

jadgment on it for payment of the annuity,) was, for better 
fecuring the annuity to B. To an action of debt on this bond A. 
pleaded, that no memorial of it was enrolled, To this plea there 
was a general demurrer; and in ſupport of the demurrer a diſ- 
tinction was taken, that this was only a collateral ſecurity given 
by a third perſon. The act, which requires a memorial of the 
deeds by which an annuity is granted, would, it was contended, 
be ſatisfied by enrolling the deeds made by the grantor z. nor did 
it extend to deeds by which an annuity is /ecured after the grant 
of it. Sed per cur. This conſtruction would totally repeal the 
. proviſions of the act, the object of which was to diſcloſe the 
c parties to it. This 
5 2 | was 


. 
oy 


dete, 


was uu inſtrument to ſeeure the payment of the annuity, and it 
ſhould have been enrolled. In many caſes the deed of ſurety i 


dhe moſt effective ſecurity. Were we to determine that ſuch an 
| Inftrumeut as this need not be enrolled, ſome nominal perſon 
would be brought forwards 28 the oſtenſible party, and the real 


fecyrity would be concealed. Judgment for the ein 


materially different from * e e ee, ty 3 that the act of 


| grames to H. an annuity of 25 


ve Hurdis, 5 Durnf. & Eaft, 678. 


Jobjections being taken to the ſeveral aſſignments from /. 
d , of her annuity of 300 l., on actount of memorials: of 
— not being properly enrolled, amongſt other arguments ad- 


duced en behalf of the grantees, it was contended, that theſe were 


the aſſignments of parts of an ex;f/ing annuity, and were therefore 


2 only applied to annuities, and never had been held 
to extend to aſſignments. But Lord Ch. Thurlowe declared, that 


the deeds, under which the repreſentatives of the aſſignees claimed, 
were void for want of enrolment; and, reed | 
cauſe, Lord Ch, Loughborough affirmed that deeree. See Flad 


g of the 


v. Buriton (H). infra, pt. I. 
7. It has been determined in c. B. that, — * an 


annuity, 
granted previouſly to the paſſing of the act, is aſſigned before any 


memorial is enrolled thereof 3 to the act, a memorial of 
the aſſignment muſt be cnrolled together with the original grant z 
in order that the actual efate of the parties at the time of the enrol- 
ment may appear. Grant v. Foley, Hum on Annuity Act, 182. et 
eg: Something ſimilar to the reaſon aſſigned may be obſerved in 
a ſection of the act, which HINGES names of Wien 
* 8 Al. in conſideration of 150 l 

the i ath o 1787, in 150 
Y [ and, on the 28th of April in the 
yeas,. he granted a like annuity of 254. for a like conſider- 


| ation * 1504. to C. Some time afterwards A. ſold an annuity of 
30 l. to D. in conſideration of 300 1. and, being willing that D. 
ould be the only annuitant, he bou re up the two former annui- 


ties of 25 l. each; and on the 16th of 
the deeds of aſſignment which transferred their annuities to D., 
— paid 600 J. (g. 300 l.) as the conſideration of the two laſt annu- 
ities, and was thus poſſeſſed of an annuity to the amount of 100 1. 
due from 4. The memorial of this annu anni cook no notice of the 
aſſignment by B. and C. to D. Afterwards D. afhgned the annuity 
of 1004. unto F. There was no memorial of this aſſignment; 
and the queſtion, upon a rule to ſhew cauſe, c. was, Whether 
it was neceflary that the a e of an annuity, well qprolled at 
firſt, muſt'enrol-anew, in order to inſert his affignment ig the me- 
morial? In ſupport, of the rule, Grant v. Faleys pl. 7. fupra, was- 
cited. But the court intimated a very clear apmion, that there 


was no r "r a ſecond — the principal cafe ; and | 


. Lord Kenyon, 
ner the words nor the ſr of ped now deed And tho 


J., upon granting the rule, ſaid, he thought 


ä 


- 1 8 A. 


% In the caſe ofthe Duke of Babes v. Williams, (D) (infro "8 


1788, B. and C. executed 
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was afterwards abandoned - Brine. Greathnd, Il T. 


a B. R. Hunt on 3 Ad, ad edit. t · RY... 


ab, 2 H. Black. 307. S. P. 


9. The grantor of an, anquity redeemedcia. under l clauſe of b: | 


Purghaſe, and received the deeds back from . the grantee's 
attorney, uncancelled. Soon afterwardg,. having @ccaGon to 
fn another ſum, he applied to V, who-informed him, 

d not xeturned to his client the repurchaſe money of tho 
Annuity, and that he would redeliver to the gran 3 ſum 
receiving back the former deeds. This was as and V. 
his notes for the money. agreed upon, which 222 was 
obliged to diſcount, This was no memorial of this ſecond tranſ- 
action, for. which defect the court of B. R. ſet aſide the annuity, 


the regrant of it Ok ſubſtantially a new nn Wan 


5 * 5 Durnf. 200 635• 


{© Within why Time the Memorial acht to be 


EQrQ 


A N annuity was granted on the Sch of Jane and a proper me- 
& morial of it was enrolled on the 26th of the fame month ; a 
rule had been, obtained in B. R., to ſhew cauſe, why the 
and warrant of attorney ſhould not be ſet aide, on the ground chat 


the memorial was not regiſtered within the time preſcribed by the 


act. But the court were of opinion, that the twenty days pre- 
ſcribed by the act meant twenty days exclufrve of the day on which 


the deeds were executed; and they diſcharged the Ex 1. 
. and wife, 5 Dura: & Eaft, 2g. 8 rule a 


(D) What ought to be ſet forth in the Memorial. 


eee The Annyity granced or ſecured; andche Terms or Man- 


ner of granting the ſame, 


1, PHE annual intereſt accruing from certain funds was aſſigned 1 


to A., who was to retain 100 J. in truſt to pay 50 l. to B. 
and 500 to C. annually, during the joint lives of the aſſignor and 
two others. 'The memorial of the 2 — a m_ rial of 
one annuity of 1901. granted by the r to A., in truſt to pa 
50/1. part thereof to B., 50l. 6d us 3 C. Lord Com- 

be act was, that all the inſtru: 
ments would be curolled by which an annuity is ſecured, and not 
merely the inſtrument by which it is granted: that he was of 
opinion, that the memorial here was not a memorial of the ane 


nuity really ſecured, r- of one annuity, inſtead of two ;-and that 


there was no memorial of the aFya/ annuities enrolled ;/and Lord 
Commiſſioner Aſobusſ being of the ſame opinion, the bill praying 
to receive. the intereſt and © lividends of the funds, upon w 


the annuities were ſecured, was diſmiſſed. — GEN 
2. 4 


G. Ca. in. 2 Pez. jun. 29. 1 


* % 
ww 


4 


te! In B. K. #6 flew ele was Aiſeharged ach point in 


Annuity. 


" $A married woman being entitled to an — 2 2 300 fl for 
her life, the and her huſband, by deed, aſſigned It 


j ſecuring to 
two differedt perſons. two annuities, the one of 167 l. and the other 
of 100 l., granted for the lives of the huſband and wife by bonds 
of equal date, with warrants of attorney to confeſs judgments 


thereon; *A memorandum of equal date was 'indorled on the 
| deed; whereby it was agreed, that the hufband and wife ſhould be 


at liberty to re aſe the annuities on giving fourteen day 
notice, and on payment of the ſurns therein mentioned. The 


memorial enrolled of this deed omitted to ſtate the claufe of 
redemption, which the court of X. B. inclining to think a fatal 


objeQion; a rule was ordered to be drawn up, by conſent on both 


cds, for ſetting aſide the annuities, on payment to the grantees 


of their prineipal money, intereſt, and expences on infuring the 
Moot the w ; 4: Bane, B. N. 35 


3. An annuity was granted for the lives of 4. and B. and the 
ſurvivor of them parable quarterly ; with a proportionable part of 


ie qparter from the laſt quarter day to the day of the death of the 
ſurvivor. The memorial ſtated this to be an annuity for the lives 


of A. and B. and the ſurvivor of them, payable quarterly but 
omitted to fet forth the fractional part N from the laſt quar- 
ter day. This, it was contended, was a material part of the con- 
8 5 it increaſed the price of the annuity, and ought ta 


unce, (ſupra, pl. 2.) was cited. But 


| e zared ; and Sawyer v. 
Tord K2nyon, Ch. J. obſerved, that the act did not require that the 


ays of payment ſhould be inſerted in the memorial. And a rule 


848, 2. The Date of the Aſſyrince. 


The court of C. B. ſet aſide a judgment to ſecure an anvuity, 
becauſe: the date of the warrant of attorney was not ſet forth in 
the memorial. Downs v. Pacibunſt, cited 2 H. Black. 13. See ex 


| E and Duke of Bolton v. Williams, (F). infra, pl. 1, 2: 


+" 848: 3. The Names of the gli que Train, Mitnegea Er. 
4B. v0 entitled, under her marriage ſettlement, to tha 


dtieidends of certain funds to her ſeparate uſe, remainder to her 
children by the marriage; and in default of auy, to ber appoint- 


ment by will. By an indeature of five parts, dated the gth of 
April 1786, and duly regiſtered and enrolled, made between g. 
fark part, C. her ſurety ſecond part, D. third part, E. and F. his 
wife ; wry part, and G. fifth part, reciting B. s ſettlement, and that 
B. had, in conſideration of 400 l. advanced to her by E., agreed 


funds compriſed in it, and in conſideration of the like fum of 


| P 


A + 


| ife. - Sawyer v. Bunce, E. T. 35 Geo. 3. Hunt on An- 
nuity Ad, p. 74. ad edit. ur Ne 8 


s 
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ſell him an annuity of 504, part of the dividends ariſing from 


, 


5 . | 
A Innuity, | 
gol. part of the ſaid dividends, for the term of herlife ; and that 
the yearly intereſt, of theſe funds was to be aſſigned to D. upon 
che truſts therein declared ; and reciting alſo a bond entered into 
bby C. to D., to ſecure the annuities, in caſe the dividends ſhoyld 
be inſuſſicientʒ by the ſaid indenture it was declared, that D. ſtood 
poſſeſſed of the annual ſum of 100/. in truſt, as to the ſum of 504. 
to pay the ſame to G,, and as to 501. in truſt, during . fre 
of B. and F., and F. his wife, to F. for her ſeparate uſe; and in 
aſc of her death, in the lifetime of B. and E. her huſband, in | 
For E. The memorial of the tranſaction ſtated the deed of the 
th of April 1786, and C,'s bond, and the warrant of attorney; 
Tas it frees qothing of the intere/t of E. in cafe he ſurvived F. bis wife. 
Upon a bill filed to eſtabliſh the truſts of the deed, it was deter- 
mined, that this amifhon invalidated the annuity, the directions of 
the act being poſitive in requiring the names of all the perſons 
intereſted in the annuity. Had v. Burkes, 2 Ha. jun. 29, 4 Bro. 
C. Ch. 121. . 5 8 7 
2. A. by deed demiſed to B. certain manars, ., in reverſim 
- ExpeQant on the death of A.'s father, for one hundred years, upon 
truſt for better ſecuring the payment of au annuity of 300 /. which 
A. granted to B. by bond and judgment of equal date. In the 
memorial it was al + that the parties executed the above deed, 
Dec., by which the premiſes were demiſed for one hundred 
years, upon truſt as therein mentioned ; and upon further truſt that, 
t in caſe „ be unpaid for twenty 
% days, B. might raiſe ſame out of the rents and profits.” 
But it appeared by B. s affidavit, that there was no other truit ; and 
that he had purchaſed the whole annyity for himſelf, and not as a 
truſtee. It. was objected, that the act was not complied with, 
hecauſe the memorial did not diſcloſe the truſts af the deed, 
But the court of K. B. thought the objection was anſwered by the 
fact, ot then controverted,) that there was no other truſt but 
that ſet forth in the memorial z and that the legiſlature did not 
mean to require the parties to mention all the truſts which were 
a lien on the eſtate independently of the annuity, as ta pay taxes, 
chief rents, &c., but only thoſe truſts which were created in con- 
ſequence of the annuity being granted. And a rule to ſhew cauſe 
why the annuity ſhauſd not be ſet abde was diicharged. Talueruy 
v, Allan, 5 Durnf. & Egft, 480. D hen 
| + But, where other truſts are actually created, though uncon- 
ed with the annuity, they muſt appear in the memorial: as 
where, by an indenture between A. (who was entitled to certain 
eſtates for his life,) of the firſt part, B. of the ſecond and C. 
of the third part, in canfideration of 226 /. paid by B. to a third 
1 at the requeſt and far a debt of A., and of 113 J. paid by 
at the like requeſt to C., c in truft and for the purpoſes therein. 
e after expreſſed,” A. granted an annuity to B. to be iſſuing out 
of theſe eſtates for ninety-nine years, if A. ſhould ſo loug live 3 
and demiſed the ſame eſtates to C. for ninety- nine it, Sr., 
upon truſt to apply the ** in payment of .By's — 
12s 4 | | 


* 


| Wa 
- 248 ; Annuity. 44 
os then to pay to 4, himſelf 467. per ann., then to retain 17. in thie 
paund on the monies received, and afterwards to pay 1504, and 

14. to two creditors of A., and the reſidue in diſcharge of A. 
other debts, and the ultimate ſurplus to 4. The memorial of the 
: deed, among other things, ſet forth the ſum of 113/. (the latter 
- » _ partof-the-confideration) as paid by B. at A.'s requeſt to C. in 
; truſt as therein mentioned; and it ſtated, that A. demiſed the pre- 
miſes to C for ninety-nine years, if, e., upon the truſts therein 
mentioned. It was contended in B. R., that the tranſaction was 
| mot vitiated by the omitting to ſtate in the memorial the ulterior 
4 :truſts-of-the term after providing for 4s annuity, becauſe no part 
of che tranſaction relating to the annuity was ſuppreſſed. But the 
court obſerved, that the words of the act were poſitive, that ali the 
truſts ſhould be diſcloſedy'and therefore held, that the whole of 
the deed was void. Dans v. Dolman,  & Eaft, 641. 
4. Ser Dube of Balten v.\Williams, 55 7725 $4. pL. 9. where 
te conſideration money of the firſt annuity was paid, not by the 
- grantee himſelf, but by his agent, whoſe name, Lord Loughborough 
laid, ought to have been ſet forth, ag paying it on his principals 


behalf. 4 4 | 
1 n annuity was ſecured by a bond, warrant of attorney 
to conſeſs judgment, and a deed of aſſignment, all of which were 
atteſted by the ſame perſons, and the. memorial did not ſet forth 
the chriſtian name of one of the witnefſes to the warrant of 
attorney, the court of B. R. were of opinion that this omiſſion did 
not vitiate the annuity, as the names were properly ſet ſorth in 
ſtating the bond and aſſignment. Second point in Watts v. Mil. 
„ OT IS: * ans 5 
6. Rule to ſnew cauſe why annuity. deeds ſhould not be ſet 
aſide, c., becauſe, amongſt other objections, it did not appear 
with fufficient diſſ inctneſs, ho were the witneſſes to an in- 
"HY denture, or to a hond and warrant of attorney, for ſecuring the 
annuity, the memorial only ſtating, “that all the inſtruments 
d Verte atteſted by, and executed in the preſence of V. D. of, 
« He, and W. M. of, r., or one of them.“ It was argued, 
that it was not neceſſary under the act to apply the names of the 
reſpective witneſſes to each deed, for the tranſaction might equally 
be traced, whether a perſon were a witneſt to one or & other of 
the deeds. But the court of B. R. thought the objection fatal. 
Lord Kenyon, Ch. J. obſerving, that the legiſlature intended 
circumſtance relating to the annuity ſhould be diſcloſed; and 
more information was likely to be collected on the ſubject, if all 
the witneſſes to* the different inſtruments were ſet forth in the 
memorial, than if-only ſome of their names were there mentioned; 
for ſome. important parts of the tranſaction might perhaps » 
known only to the witneſſes to one of thoſe inſtruments. In the 
memorial in queſtion, the names of the witneſſes were not 
diſtinctly ſet forth; if the court allowed that mode of ſtating theit 
names to be ſufficient, it would be difficult to draw the line; and 
ho de next caſe it might be alleged in che memorial, that the 


* * 
1 
4 ; 


? 


# 


ney een a ch 
different inſtruments were executed in the preſence of an hundred 
witneſſes (naming them) e ſome or one of them.” Hurt v. L 


$49, 4. The Conſideration ; and in what manner, where there are 
| „ Bets, " ſeveral aſſurances. . 
i. eee ies hon greeted befors the paſſing of the act, the 
conſideration of which was in the memorial tated to be 1000 l., 
but in fact the grantor had received only 7004. in money and a 
reſpondentia bond for 271 J. and there was a deduction of 294. for 
law charges. A rule to fet aſide a ſcire facias obtained on a;judg» 
ment given by the grantor, and all the ſubſequent proceedings 
was made abſolute, becauſe the real conſideration did not a 
in the memorial. Fenner v. Evans, 1 Durnf. & Eat, 267. 
2. 80, where a motion was made to ſet aſide a nonſuit, ob- 
tained on the ground that an annuity, granted previouſly to the 
- aft, was not properly inrolled, as it contained the ſame deſerip- 
tion of the conſideration as the deeds did, but not the true con- 
fideration, as really.paid, The facts were, that 500 J. was to be 
given for an annuity of 100/., whereas in fact only 350 J. ws 
paid; the remaining 1504. being detained by the grantee fora. 
ar and a half's. accruing. annuity, The deeds and memorial 
ted, that 500 J. was paid as the conſideration. Buller, J. The 
grantee has at once the annuity and the money; from the latter 
| 44, —— intereſt, and might as well detain 3504. of it. There 
could be no doubt, if the annuity had been granted after the act 
| paſſed, but that the true conſideration muſt; have been ſtated as 
paid there ſeems a confuſion about proceſs before and after the 
paſſing the annuity act; but the legiſlature ſeem to mean, that the 
true conſideration ſhall be equally ſtated; for annuities granted be- 
fore the ict and after ; conſequently, the nonſuit muſt ſtand. And 
the reſt of the court concurred. Cox v. Wright, Hoft. 22 G. 3. 
B. R. Hunt on Annuity Act, 3... 

3. Rule to ſhew cauſe why a bond, warrant of attorney, and 
deed of aſſignment of the defendant's pay as a lieutenant in the 
navy, to ſecure an annuity, ſhould not be given up, on the | 
that the conſideration was not ſufficiently ſet- forth in the memo» 
rial, which ſtated generally the annuity-to have been granted in 
« conſideration of 160 /. paid by the plaintiff to the defendant;“ 

but it appeared, that 99 J. of the money had been previouſly: lent 
by the plaintiff, for which the defendant gave ſeveral promiſſory 
notes ; and that the plaintiff, at the time of granting the annuity, 
advanced only ſo much money as remained to complete 160 fl., al- 
lowing twelve guineas for the expences of the deeds, but gave up 
the notes. The counſel in ſhewing cauſe ſaid; that the conſidera- 
tion was. ſufficiently ſet forth, as the whole money had in fact 
beed received by the defendant, though at different times. But 
the court held clearly, that the particulars of the conſideration 
yyere not ſuthcicatly ſpecified, the words of the ſlatute W 


. v 
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2 cooſfderstien hal 


— * 
f N 


r uh ebe and we» 
cribed ;” and 2 abſolute. Kirkman 

: v. Price, 1 H. Bl. 
, 4. On che 8th a 1200l., for which 


A. gave | his bond to ſecure. an annuity of 2001, for his life, and a 
t of attorney to confeſs judgment. 4. being unwilling to 
| have his name appear publicly in this tranſaction, it was agreed, 
that the bond ſhould be renewed every twenty days, to prevent che 
of enrolment. It was accordingly renewed on the 8th 
of in confideration of delivering ho firſt bond and war- 
of attorney-to be cancelled, On 58 the 19th of Auguff follow. 
Ang, there was a further loan of 600 /. from 12 to B., for which 
che annuity was to be increaſed to 300 l. per annum ; and the ſe. 
eurijties were again renewed on the 26th September and 15th Oc- 
tober, amd again on the 112th November, 4th December, 5th January 
1784 '28th' January, and finally on the 17th February, when they 
Were inrolled for the firſt time. Upon all theſe occafions the 
<confideration ſtated in the ſecurities was the receipt of 1800 % 
but the money was actually paid as before mentioned z an 
p all that paſſed at the ſubſequent times was the giving up the old 
| receiving the renewed ſecurities. In the memorial of the 
Shik:omd warrant of attorney, the confideration ſtated for — 
the annuity was the ſum of 1800 J. In 2 of a rule 
| "a to ſhew cauſe why the judgment which been —— 
up ſhould not be ſet aſide, it was contended, that the confidera- 
ion was not truly ſet forth in the memorial, 2s the true conſider- 
Ation for granting the ſecurities: regiſtered was not, as therein 
"Rated; the payment of 1800 J. af that time, but the payment of 
-x2004, in Jug 783, and the further ſam of 600 J. on the 19th 
Aug of — year, ſor which ſecurities had been reſpectively 
given at the time 3 and the real conſiderations of the enrolled {6 
curities was, the giving up of the former ſecurities to be can- 
"II  <elled. Lord Ch. — « The objection is, that the con- 
4 fideration has not been truly ſtated in the memorial, becauſe 
the —— ſet forth to have been paid as the conſidera- 
— , was paid in two di ſums at different 
„periode, for eourities were taken at the time, the can- 
& celling of are was the real conſideration for giving the regiſ- 
— tered ſecurities. But, in truth, the money was paid for the 
„ nes of a valid annuity; and chough the intermediate tranſac- 
t the matter open from time to time, yet the ſame 
* original — ſubſiſted. It remained in eri, and was not 
2 conſummated, until — giving the laſt ſecurities which were 
4+ properly enrolled.” Per cur. Rule diſcharged. Symons V. 
— 5 Durnſ & Eaft, 139 © 
5. 4. and B. executed a bond to C., conditioned for the pay- 
1 of 100 1. year during their lives, and the life of the ſur- 
vivor; and, at the ſame time, a warrant of attorney to confeſs 
judgment thereon. - The'« med Le g 
S ee eee oe Por 1 e e 8 FIR o0 J.; 


(Dae: & Eaft, 472. 


the dant to the lane, for 


8 W r and an aſſignment of a * ſtated the conſideration to 


Jonuity. 


| mn 2 300 J. paid at the time, and 
' the ape up by C. of an iy 0 501. a-year, which had been, 
before that time, granted to him by. B. alone, i in conſideration of 


goo! J. but a memorial of — annuity had never been inrolled. 


gainſt a rule to ſhe w cauſe why 0 
ate, it was argued, , that, 


the giving up a former annuity, of gr as the whole money ſtated 
as the conſideration for the ſecond annuity was actually: 
it might be ſo ſtated in the memorial, without particularifin ng the 


whole tranſaction; becauſe, in ſubſtance, the annuity was granted 


for ſo much money as was actually paid by the Fa and re- 


ceived by the grantor upon the whole tranſaQio d that, as a 
-memorial of the firſt annuity was not enrolled, it was abſolutely 
void; —— the grantor had received 3001. for = uſe Es 


the grantee; and the above-ſtated caſe of e fog 
was cited, But Lord Kenyon faid, the caſe could not be 3 
id at different 


He obſerved that, in the caſe cited; the money was 
times, not for the purchaſe of different annuities, but that it 
intended, from the beginning of that tranſaction, that there Moe 
be only one 38 it was a floating ſecurity, and, when the laſt 
ſum was paid by the grantee, it was conſidered as completing the 
purchaſe of that one annuity. © The whole was a mon 7 8 
deration, and properly ſtated as ſuch in the memorial. 

rule was made abſolute in the principal caſe. Waſburn \ v. Birch 


alſo in the caſe of Faque s v. Withy, the court of C. B. ſex 
de the ſecurities for an 3 of 50 l. 4-year, becauſe the me- 


tiff by the defendant; whereas, in fact, the true conſideration 
was, à judgment obtained againſt the plaintiff” for that * 
Z ht & 'Foft, 557. 

e defendant executed a bond and warrant of attorney, , and 
an 5 — of his half- pay as an en 


lign, as a collateral ſecyrity 
for an annuity of 25 . during his life. The deeds were ſet afi 
by the court 95 C. B., 


becauſe the memorial ſtated the confidera- 

tion to be, the ſum of 1187. 1 s. 3d. paid in ; heres Poly 

125 175. 6 d. was paid in cath, at the time of 
„and the remain jog 461. 197. 9 d. was a debt 125 

s ard binge; Fo fold + which 

pught to have been ſo ſpecified in 
4.x 6 & Eaft, 732. 22 

The memorial of an annuity . — by 92 warrant of 


de 180 J., whereas only 130 J. was received by the grantor, and 
the remaining 50 J. was retained by the grantee, "with -other's 
conſent, for a debt due to the grantee from A. who s the attor- 
ey of both parties, and this 50 J. was accounted for by 9 
4 the grantee to the ntor for that ſum on account of 
and a promiſſory note from A. to the grantee for the ſame. On * 
rule to ſhew- cauſe why the ſecurities ſhould not be ſet aſide, the 
N of B. R. Laid, that the retaining of che 50. 


—_— ſhould not be ſet 
of the confideration was + 


Lever, Vat 


morial ſtated the conſideration to be 340 J. 107. paid to the plan- 


«PEE 


' * . | 
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of the contract, and ſhould have been, ſet forth in the memorial, 
Rule abſolute. Watts v. Millard, 5 Durnf, & Eaft, 58. 

9. V. (a feme covert, whoſe huſband: was reſident abroad,) was 
entitled to an annuity. of 300 J. for her life, charged on a. real 
eſtate, far her ſeparate uſe. She ſold to A. one annuity of 100 /, 
and another of 60 ,., and to B. an annuity of go/., all ſecured by 
aſſignment of her rent-charge, In 1781, by deed between £. and 
., V. and C., ſaid V. agreed to ſell: an annuity of 250 l, for 
Ber life to C. ; and to e hex ſo to do, A. and B. agreed ta 
aſbgn their annuities. Accordingly, the rent- charge was aſſigned 
to C. in conſideration of 2000 4, upon truſt to retain for himſelf 
2504. a-year, and to pay the reſidue to her. At the time of exc- 
cution A. received 1126 1,7 f., part of this 2000 J., in ſatisfaction 
of his two annuities, and B. received 534 ,. part thereof in ſatiſ- 
faction of his annuity. Of the remainder of the 2000 J, 15 J. 
was paid to A. s attorney for his trouble, which Z. inſiſted on 
prior to his execution, and 31 J. 10 5. was paid to C. 8 attorney, 
fuor the expences of the tranſaction. The remainder was then 
: paid to V but a further demand of 80/. was made at the ſame 


dime by one P. (who had been employed in this affair on her be · 
Half, which ſhe expreſſing her willingneſs to pay, P. vent out 
of the room, and another perſon meanly dreſſed was introduced, 
to whom ſhe paid the 89 ]. The whole 2000 J. was paid on thig 
-occahon by an agent for C. The memorial of this annuity — 


1 * de a grant of an annuity of 2504. ſor the life of V., fecur 


by an r of the rent · change, and ſtated the conſideration 
thus; * In conſideration of 1120 /. 7 5. paid to A. and 3341. paid 
. to. B., both which ſums were paid by the order of W.; and of 


ee 7 759 13.7, paid to V, which make 2000 J., and were paid by 


in notes of the Bank of England.“ In 1782, V. agreed to 


. 1 S, an anpuity.of 424. 10 f. for her life; for which purpoſe, 


conkuleration of 297 l. ſhe aſſigned to S. her rent · charge, upon 
truſt to retain yearly 420. 10 5., and alſo 71. 10s. as a poundage, at 
+ the rate of 6d. in the pound on the whole rent-charge, for his trouble, 
and to pay the reſidue to . This annuity was further ſecured 
by the bond and warrant of attorney of another perſon. The 
memorial ſtated it to be an annuity of 42 J. 10s., and the confider- 
ation 297 L. 404. paid in Bank notes. It alſo ſtated, that the an- 
. nuity was ſecured; by bond and warrant of attorney, but without 
mentioning by whom they were executed, the dates, or the con- 
fideration ; nor was L. who. was truſtee of the rent-charge for 
I. mentioned as a truſtee for 8. The validity of the memorials 
f the two before ſtated deeds was diſcuſſed before Lord Thur- 
who decreed, that both the annuities were void for want of 
roper memorials... From this decree there was a petition, of re- 
aring in both cauſes. The objections to the memorials were, 
that the conſiderations were not truly ſtated; as it was impoſſible 
that thoſe broken ſums could have been paid in Bank notes; that 
he conſideration of C. s annuity was not paid by him, as ſtated in 
the memorial, but by his agent; and that V. did not receive ſo 
much as the ſum ſtated ; that S.*s annuity was not 42 J. 10s., 4 
| Sl 50 *I 
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Annuity. 


go J; that the truſtee of Vis rent- charge was not ſtated to be 


truſtee for S. pro tanto; and that the bond and warrant of attor- 


were not ſofficiently deſcribed. Lord Ch. Lovghlorough, in 


delivering his decree on the rehearing, conſidered firſt the an - 


nuity granted to C. It appeared, he faid, chat former annuitie 


had been granted on leſs advantageous terms to A. and B.; that 
theſe were to be purchaſed by C. and to be confirmed by V., and 
the deed contained aſſignments from A. and B., and a further 
grant from V. but the manner of the tranſaction was, that . 
and B. were paid their demands, and V., inſtead of being paid 
the ſum of 339 J. 13 7 ſtated in the memorial, was actually paid 


only 213 J.; for 80 J. was paid out of her money to P., 15. to 


s attorney, and 317. tos. to Cos * There was no evi - 
dence of an agreement between V. and C. that ſhe ſhould pay 


his attorney, and hi charge was C.'s debt, not Vs. Suppoſe, he 


* 


ſaid, it was part of the agreement between W. and C., that the 

was to pay his attorney, and that it was fair; it ought to have 

been ſet forth. Was it poſſible, his Lordſhip aſked, for any body, 

reading this memorial, to know, that there were two prior ſubſiſt- 

ing annuities, or to conceive the ground of the other payments? 
e 


conſideration too, inſtead of being paid by C., was paid by n 


agent whoſe name ought to have been introduced. As to S.'s annuity, 
memorial ſtated it to be/42/. 10 ., whereas it was in reality 
50 l.; for, having acquired the whole intereſt in the rent-charge, 
which he muſt hold as long as his annuity, he would receive 
71. ros. as an allowance of 69. in the pound for his trouble. It 


was ridiculous, his Lordſhip added, to ſuppoſe he was to receive 


the 250 J. a- year payable to other parties, and that the grantor 
was to pay him for it. It was a mere ſhift to avoid the law. And 
he affirmed the decree in both points. Dube of Bolton v. Williams, 
2 Vez. jun. 138. 4 Bro. Ca. Ch. 297. S. C. co 2 

10. Rule to ſhew cauſe why the judgment entered on a bond 
anc warrant of attorney given to ſecure an annuity, ſhould not be 
ſet aſide, &c., becauſe the conſideration was ſtated in the memo-' 


rial to be in money, whereas it was in nates, the one a bankers 


check, the other a promiffory note. Againſt the rule it was core 
tended, that notes, when paid, were, by the ſtatute, put on tte 
fame footing with money; and conſidered as fuch; and that, as 
the fourth ſection of the annuity act ſcemed to admit, that the 


. conſideration might be partly in notes, provided they were paid 


when due, it was unneceſſary to make any diſtinction between 
notes and the money in the memorial. But Lord Kenyon, Ch. J. 
obſerved that, if the dates and other particulars of thoſe notes 


were not ſet out, the court could not fee whether a full conſider- 
ation for the annuity was or was not given; for, if they were 


payable at a diſtant time, and no allowance made, the true con- 
fideration would not appear on the memorial. Rule abſolute. 
Rumball v. Murray, 3 Durnf. & Eaft, 298989. | 
11. But, where a rule had been obtained to ſhew cauſe why 
the annuity deeds ſhould not be delivered up to be cancelled, on 
the on cht the true conideration was not ſet forth in the me- 
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Bank notes ; whereas the whole conſideration was deſcribed as 
in the memorial, the counſel who ſhewed cauſe ſaid, that 
notes had always been conſidered as money; that they were 
fo in the caſe of tenders. Lord Kenyon ſaid; that Bank notes were 
confidered-as money to man — and it was ſo held by Lord 

and the court in Millar v. Race, 1 Burr. 452, And the 
reſt of the court concurring in opinion that the conſideration was 
well ſet forth, rule diſcharged. . Wright v. Reed, t & 


Lee 554. Calis v. bompſon, 6 ih. 117. 8. P. | 


How, where there are ſeveral Aſſurancer. 


12. An objection was taken i in the court of Exchequer to the 
memorial of a warrant of attorney, which formed part of the ſe- 
curity for an annuity, becauſe it did not ſtate the conſideration ; 
td which the court anſwered, that a warrant of attorney does not 
contain upon the face of it any apparent conſideration but, in 


the caſe before them, it was referred to by the indenture; and | 


_ they were of opinion, that they ought to = e the tranſaction, 
and take the whole memorial, Rod if the conſideration appeared, 
chat was ſufficient. In Oliver v. Sryle, cited 4 Durnf. & Kaff, 502. 
13. The memorial of an annuity ſet forth a bond in the penal 
fam of 600 , to ſecure an annuity of 501. pers 2 warrant of 
4 to confeſs judgment thereon, and alſo an 72 1b 
een the parties, which is referred to in the bond, 1. 
& confederation of. the fum of 300. &c. to B. in 2 
NHved to H. his half-pay as a 1 1 a 72 Ly 
4 iadenture is a receipt under 1 77 7 be ſaid H. the 22555 of 
4 3600 J., being the confideration- money paid to him by 
« chaſe of the ſaid annuity.” Neither ie lend 0 Bee t o nb 
©, ws ſet forth in the memorial, ſtated the — kt of 
granting the annuity, nor did the warrant of attorney, which was 
produced in court, contain the conſideration, bat was in the uſual 
form, In ſupport of a rule to ſhew cauſe why' the judgment en 
tered upon the bond and warrant of attorney "hou d not be ſet 
alide, the memorial was objected to, 4 9h it did not ſtate. the 
conſideration of the bond, nor of the warrant of attorney, but 
only of the indenture; whereas the act requires, that the conſi- 
But, where deration be ſet forth in every inſtrument. But Lord Kenyan, Ch. J. 
there are ſe- obſerved, that, as the act only required, that the memorial ſhould 
| _— contain the conſideration of granting the annuity, it would abſurd to 
vg the lame repeat the ſame thing ſeveral times in the /ame memorial z though 
annuity, ſeveral deeds were given to ſecure the ſame annui , each of them 


3 — 8 : 2 the conſideration. That ſuch a requ tion would be 
cada to delervedly ſubject to the objections of tautology 3 a complaint to 


ſtate the Which legal 3 were already too much open. get v. 
* 75 6 8 Durnf. & Eaft, 500. . See Watts v. Millard, ſeR. 3. pl. 5. 
one of them, 
or more than once in the memorial, yet there muſt be ſuch Er Ke 
| ance which does not contain the conſideration, as makes it that 
lanb-trankiQion, : Thus, j 
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74. 10 0er 1782, the defendant, in conſideration of 144“ 
ranted an annuity of 24 J. during his life to B., and for ſecuri 
* a bond for 3007. and a warrant, of attorney to 21 


judgment; and affigned his glebe lands, tithes, &c. of the vicar, 


ize of Hate for ninety- ine years. In 1783, B. aſſigned the 
— to C.; who, 1 Avril 1786, 9 . plaintiff. Da 
this laſt aſſignment there was a memorial. of a deed-poll, dated 
1 April 1786, executed by the defendant, reciting that, by 

denture dated 26th June 1783, B. for the conſiderations therein, 
mentioned, afſigned the glebe lands, tithes, c., within mentioned 
to C., for the remainder of the within-mentioned term; that, by 
an indenture of aſſignment bearing even date (with the deed-poll,) 
between C. and the defendant, the fame glebe lands, r., were 
for the confiderations therein mentioned, aſſigned to the plaintiff for 
the reſidue” of the term; that the plaintiff had contraſted with the 
defendant for the purchaſe of a farther annuity of 7 l. during the 
defentant's life, (over and above the within-mentijoned annuity of 
24.) for 421. paid by the plaintiff to the defendant; by which deed= 
poll, in conſideration of 42 J. paid by the plaintiff to the defendant, 
the latter to aſſigned the former the ſaid glebe lands, &c. for the 


reſidue of the within-mentioned term. Alſo of a bond dated 8th = 
April 1 1 whereby the defendant became bound to the plaintiff. 


in 400“. conditioned for the payment of one clear annuity of 31 L. 


. defendant to the plaintiff during the life of the former: 


o'of a warrant of attorney of the ſame date, to confeſs judg- 
ment on the ſaid bond, &c., which judgment was entered up 
accordingly. A rule, was obtained to ſhew cauſe why this judg- 
ment, and the proceedings thereon, ſhould not be ſet aſide, bec 
the memorial did not ſtate the conſideration for the annuity of 31 L 
ſecured by the bond. The affidavits, in anfwer to this application, 
contained the two former memorials, the one of the grant of the 


' annuity of 24/7. from the defendant to B., and the other of the 
aſſignment thereof from B. to C. Againſt the rule it was argued, 


that the corifideration of the annuity from the defendant to the 
plaintiff manifeſtly appeared in the laſt memorial. That this was 
an annuity of 31/, compounded of two ſums, 244. and 71. per 
ann. That the confideration of the latter was ſtated in terms in 


| the deed-poll to have been 42 J., and that the conſideration of the 


former, which was merely an aſſignment of another annuity ori- 
ginally granted by the debundant to B. (and of which there was a 
regular memorial,) might'be ſeen by the deed ſet forth in the firſt 
memorial, to which the laſt Kerbel. If ſo, that the conſideration 
for the bond, which was given to ſecure the ſame annuity, as was 


evident from comparing the different inſtruments and ſums toge- 
ther, need not be ſtated a ſecond time in the memorial. But that, 


if this memorial, taken by itſelf, was not ſufficiently deſcriptive, 
yet that, when read with the two former ones, to which it referred, 
and which might be taken into conſideration with it, as relating to 
the ſame tranſaction in its different ſtages, the whole conſideration: 


oppeired. Lord Lepa, Ch. J.—*1f1 were at liberty to conjec- 


* ee .” ' 
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1 Aan 
ture upon the.ſubjeQ, I might think, perha 
f 317."was intended to'be ſubſtituted for | X 

«of 241. and 71. But we are to form a judgment on the public 
„ document, ditected by the legiſlature; and, as the annuity 
« fecured by the bond may, from the manner in which it is there 


_ « ſer forth, be different from the two ſeyeral annuities mentioned 


in the deed-poll, this laſt judgment on the bond cannot be ſup- 


ported: but this will leave the other ſecurities fill in force: Had 
«there been any words of reference in the memorial of the bond, 
as the 317. which is the fame annuity ſecured by the deed 
4 poll, c, the bond might have been ſupported; but em is 
| «nothing in the memorial to connect the one with the other,” 
Rule abſolute. ' Saunders-v. Hardinge, 5 Durnf. & Eaft, 9. 

15. It is not neceſſary to ſet forth in the memorial the nominal 


* 


conſideration of 107. paid by the truſtee of the annuitantt Firſt 


- 


point in Lie v. Everard, 6Durnf. 84. 


16. Annuities will not be n miſtakes evidently ele · 


rical in the engroſſment of the memorial, if che tranſaction be 


fairly ſtated in any part of it; as, where an annuity was granted | 


in conſideration of 280 J. paid by A. to B., and was ſecured. by an 
afigument of a leaſe for the remainder of a term of fixty-one years. 
Thememorial ſtated an aſſignment for a term of fixty-twa years, 
and that the ſaid ſum of 280/. mentioned to be the conſideration 
money; was the whole of the, purchaſe money paid for the ſaid 
annuity, and that the ſaid fum of 250 l. was bend fide paid by A. to 
It appeared, that the perſon who. tranſcribed the memorial, 
was alſo employed to draw another memorial at the Tame time, in 
which the name of C. and the ſum of 2504 occurred. A rule 
to he cauſe why the annuity deeds ſhould not be ſet afide, on 


& Eaft, $45» 
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0 The Form of the Memorial. | 


1. R ULE to ſhew cauſe why an annuity ſhould not be ſet aſide 


for a defect in the memorial, in not duly ſtating the con 
deration of the annuity, The memorial, as to this part of it, 
was as follows: after fading the date of the deed, and the names 
of the parties, © Whereby H., in conſideration of 2100 /. paid, and 
& wwhich was in fact paid to him by S., granted to the latter an 
«© annuity of 300 l., &c.” This motion was made, and the opinion 
of the court given, before it was diſcovered that the memorial con- 


tained theſe words, © and which was in fat? paid; ſo that the caſe 
n. was on a ſuppoſition that theſe words were omitted. 


e counſel in ſupport of the rule relied on the caſes of Robinſon 
v. Howel, and Willey v. Wheeler, where it was held, that the con- 
fideration for the annuity ought to be averred in the memorial, as 
_ a ſubſtantive fact, and ſhould not be ſtated there by wh. Shy 


Lord Kenyon, Ch. J.—* The odjec of the act of parliament, in 


Fo two ge tube 


, i590 04s 4” 


re 
ea 
A. 


— 


; te requiring the confideration of the annwi 


c 


SS Refs oo 


| th ork bob od tae 
| to be ſtated in the 
'** memorial, was, that the public ſhould have complete inform- 
it ation of the real tranſaction between the parties. And that 
intelligence will be equally. conveyed to the world, whether it 
« be averred as a poſitive fact, that the conſideration was paid, ar 
« only ſtated by way of recital. . In both caſes. the parties 
« attempt to commit the fraud of introducing a falſe fact in the 


SI 21 p 


% memorial, but that is always open to examination.” —Rule dif 


charged. Sowerby v. Harris, 4 Durn, & Egaft, 494 


2. The fame point was determined in Hodges v. Money, (D) 


fupra, 5 4+ pl. 12. where, in ſupport of the rule granted in that 


caſe, among other arguments, it was contended, that there was no 
. exprels ſubſtantive averment in the memorial, (of which ſee. the 


ſtatement diſtinguiſhed by Zahics and inyerted commas,) that any 
conſideration was paid for the granting of this annuity z that what 
was ſtated in the memorial as being on the back of the indenture, 
was mere recital, and no direct averment of the fact of the 3004. 
being paid. And the caſe of Robinſon v. Howell, E. 31 G. 3. B. R. 
was relied upon, where, it was only ſtated by way of recital, * that, 
« in conſideration of ſo much money paid to the grantor, the 


& annuity was granted ;” and it was held inſufficient.. But the 


court (aid, the objection had been diſpoſed of in the caſe of Sewerby 
and Harris, pl. 1. ſupr. and they were of opinion, that the memo> 
rial contained a ſufficient averment, that the conſideration. was 


paid z though they agreed, that, if it were merely tated by way of 


recital, that would be ſufficient. Per curiam. Rule. di charged. 


e & K goo. 
Do, 


| p: where the memorial was © of a bond, dated, r. where» 
* by A. became bound to B. in 2400 J.“ and reciting. that B. had 
contracted with A. for the purchaſe of an annuity of 2001; fot 
A.'s life, for the price of 1200/. the receipt and of which 


ſaid ſum it thereby acknowledged by A. &c. and conditioned to be 
void on payment of the SOUR: The objection was, that it was 
recital, that any conſideration was 


not ſet forth, except by way o 
paid. But the court of B. R. held it to be ſufhcient, if the conſi 
deration appeared on the memorial, whether ſtated as a fact or only 
recited; the object of the act being merely to give full notice of the 
whole tranſaction. In Caches v. Thompſon, 6 Durnf. & Eaft, 335 


Memorial of any one of the Aſſurances will vitiate 


| t (2 Granted. annuity-to- 4, which was ſecured by a deed of 


4. aſſignment, a bond, and a warrant of attorney to confeſs 
Penne No action was brought on the bond, nor was any 
udgment entered up under the warrant of attorney; but, on the 

ground that the date of the warrant of attorney was not inſerted 
in the memorial, a rule had been obtained in B. R. to ſhew cauſe, 
Vol. I. ; 8 | why 


why the deeds ſhould not be ſet afide. The counſel who ſhewed 
cauſe ſaid, that the warrant of attorney only ought to be ſet aſide 
us the words of the act were confined to the particular deed, whi 
is not truly ſet forth in the memorial, and that the court 
already decided that point in the caſe of Willey v. Wheeler, Trin. 
31 G. 3. B. K. The court were of this opinion, obſerving, that 
the word «fuch” in the annuity act confined the operation of 
that clauſe to the particular deed, which was not truly recited in 
the memorial; and made the rule abſolute as to the warrant of 
attorney only. Ex parte Chefter, 4 Durnf. & Eaſt, 694. . 
2, But in a late caſe, where the memorial of an annuity, 


ſecured by a deed of aſſignment, a bond, and warrant of 8 | 


to confeſs judgment thereon, omitted to ſtate the dates of the bon 

and warrant of attorney; Lord C. Loughborough held all the 
ſecurities void z and, in giving judgment, alluded to the laſt ſtated 
caſe, as having decided, that a defect in the memorial would 
vitiate only the particular ſecurity miſ-ſtated ; but on inquiry, he 


ſaid, he had been informed that no ſuch idea had been thrown 


out. The courts of common law, he obſerved, could go no further 
than the application before them; and would only ſet aſide the 


IH judgment or execution, or vacate the warrant of attorney, The 


act required, that a memorial of every deed, bond; inſtrument, or 
other aſſurance, whereby any annuity ſhould be granted, ſhould 
be enrolled. - It was impollible to put it in ſtronger terms, than 
that every deed ſhould be ſet forth; becauſe they all made ene 
ſecurity. The word . ſuch in the ſubſequent part could refer 
only to this. It was the only grammatical or legal ſenſe of the 
word. The defect in the caſe in queſtion was, in not ſetting forth 
the warrant of attorney, Suppoſe, he continued, the ſecurity to 
conſiſt of a bond, warrant of attorney, and judgment, and the 
bond was void, as not being recited, could the judgment be good? 
Suppoſe it was ſecured by a demiſe, could the other parts of tlie 
ſecurity he good ? The act declares the whole to be void. A de- 


fſecdive memorial affects the whole tranfaction. Duke of Bolton v. 


Williams, 4 Bro, Ca. Cb. 310. See Hopkins v. Waller, and David- 
fon bby A I, 2, 3. ſupra. ; 4 1 
3. In Saunders v. Hardinge, (D) ſupra, ſe. 4. pl. 14. Lord Ch. 
J. Kenyon, after the judgment was ordered to be ſet aſide for want 
of a proper memorial of the bond, obſerved, that the deciſion of 
the court would leave the other ſecurities ſtill in force. The above 
ſtated caſe of Bolton v. Williams may however be reconciled with 
Saunders v. Hardinge, though not with Chefter's caſe, by conſider- 
ing the annuities of 24 J. and 7/., reſpectively ſecured'by the deed 
oll and aſſignment, in Saunders v. Hardinge, as entirely diſtinct 
from and unconnected with the annuity of 31 /. ſecuted by the 
bond in that caſe ; and therefore unaffected by any deciſion re- 
ing it. | 
2 8 a rule to ſhew cauſe why a judgment ſhould not be ſet 
aſide, and an indenture, bond, and warrant of attorney ſeverally 
given for ſecuring an annuity ſhould not be delivered up, on 
account of ſeveral defects in the memorial, (ſome of whith extended 
„ e eee e ee 
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to all; and others to a part only of the afſurances,) it was con- 
tended, with reſpect to the objeCtions applicable to a part only of 


the aſſurances, that their being void would not affect the validity 
of the reſt. The court of B. R. held an objection fatal which 


affected all the ſecurities. Lord Kenyon, Ch. J. in delivering his 


opinion ſaid, «I am not prepared to ſay whether or not all the 
« inſtruments given to ſecure an annuity mult be ſet afide, merely 
« becauſe one only is not properly enrolled, The caſes on this 
« ſubject are not reconcileable ; but, in the lateſt of them, Lord 
% Loughborough, who drew the annuity act, decided, that if any 


one of the deeds conſtituting the affurance for the annuity was 


« not properly enrolled, all the inſtruments were void. We are 


t“ not called upon now to determine that point : but the 2 | 


« inclination of my opinion is, that any defect in the memorial 
« one of the deeds will vitiate the whole aſſurance.” Hart v. 
Lovelace, 6 Durnf. & Eaft, 471. SN Lone 85 

5. And where the memorial of an annuity is not conformable 
to the directions of the act, the ſecuritics are not merely voidable, 
but abſolutely void ; and a perſon who is not a party to the tranſ- 
action may take advantage of ſuch defect; both which points 
appear in Saunders v. Hardinge, (D) ſupr. ſect. 4. pl. 14. where the 
objection to the annuity was taken by a judgment creditor z and, 
againſt the rule granted in that caſe, it was contended, that the 


words of the act meant voidable only, and that the ſame conſtruc- 


tion had been put upon fimilar words in different ſtatutes ; but that, 
even if there was any defect in the memorial, it could only be 


taken advantage of at the inſtance of the defendant himſelf, and 


not by a third perſon, who was no party to the tranſaction. Lord 


„Ch. J. ſaid, there was no foundation for the argument ' 
for, that by the word: of the flatute, the bond was a nullity ; becauſe 


it did not ſtate the conſideration, and did. not appear, from the 
ſtatement in the memorial, to be connected with the other ſecu- 
rities. Denn v. Dolman, 5 Durnf. & Eaft,,641. S. P. 

6. So alſo, where a perſon, againſt whom a writ of feri facias 
had been taken out, was in poſſeſſion of goods under a deed, 
which was given in conſideration of an antecedent debt, and an 
annuity of 25 J. granted by the aſſignor of the goods, the court of 
B. R. held the ſheriff, was warranted in returning nulla bona, 


* — — 
4 +» + ® 
* 
- 


becauſe it appeared, that the memorial of ſuch annuity was not wy 


enrolled according to the directions of the act, and conſequently 


the deed, under which the goods and annuity had been obtaingd, 
was void. Croſley v. Arkwright, 2 Durnf. & Eaft, 603. | 


7. But the grantor only and no other perſon can apply, under 


the fourth ſection of the act, to have aſſurances for annuities, 


which are void ſor any of the reaſons mentioned in that ſection, 
delivered up to him; and therefore an application in B. R. from 
the A of a leaſe, which had been previouſly aſſigned as a 


| ſecurity for an xn that became void for want of enrolment 
in due time, was rej 

fourth ſection were expreſsly confined to caſes where the appli- 

cation was made by the grantor himſelf ; but adding, that it <H 
Wy ut, . . ©. - "a 0 


ed ; the court ſaying, that the words of the 


8 


2 


red immaterial whether they were delivered. up or not, as they. 
in "clearly nullities, by Bo, of the firſt clauſe. - Garrood v. 
Saunders, "6 Durnf. & Eaft, 404. ph LT HH 
8. A fine propetly levied, for the N of ſecuring an an- 
nuity, is not conſidered. either as an action or an aſſurance within 
the act, to give the court in which it is levied juriſdiction to ſet 
aſide the annuity for any non-compliance with the act, if there 
be not either a warrant of attorney given, or a judgment entered 


up in the fame court. Crauferd v. Caines, 2 H. Black. 438. 


(G) What is a good Conſideration within the AQ; 
and where ſuthciently ſet forth in the Aſſurance. 
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1. 1 N Shove v. Webb, (D) ſup. ſect. 4. pl, 7. che court of B. R. 


obſerved, that if any part of the conſideration was in goods 


. 


delivered at the time of the purchaſe, which, by agreement, were to 


ſtand for /o much money as the value put upon them, ſuch a tranſ- 
action was directly in the teeth of the act: but they ſeemed to 


think, that, as the goods, which in the caſe before them compoſed 


à part of the conſideration for granting the annuity, were not ori- 
ginally delivered with a view to the ſubſequent contract for the 


annuity, but were really and Bond fide ſold, the contract was legal, 


and not within the miſchiefs intended to be remedied by the act; 
and upon thut ground they allowed the plaintiff to recover back 
the whole conſideration, the annuity having been ſet aſide for 
want of a proper memorial; but they did not decidedly fay whe- 
ther ſuch a conſideration was valid within the act. 

2. B. the wife of A. being entitled to an annuity for life of 
800 1.5 previoufl to her marriage, with 4. aſſigned | ſame, in 
truſt, as to 300 l. per annum, for her ſeparate uſe, and as to the 
remaining 300 /. per annum, to the uſe of her huſband during their 
joint lives, remainder to herſelf. In June 1787, A. for the ſum 
of 480 J. gratited'an annuity of 807. to C. during the joint lives 
of himſelf and his wife, and charged the ſame on his annuity of 3oo/, 
A. being again diſtreſſed, application was made to D. on behalf of 
A. and his wife, to take up the firſt annuity of 804 and to pur- 
chaſe, in lieu thereof, an annuity of 80 J. during the wife's life 
only, (being the annuity in queſtion,) C. having previouſly de- 
clined to advance them any more money. C. refuled to take leſs 


than 535. for the aſſignment of the former annuity; whereupo 


D. paid that ſum to him; and, as it was agreed that D. ſhoul 


pay. to A. and his wife 640 J. for the annuity in queſtion, de- 


pendent on B. 's life only, the former annuity, which had been ſo 


aſſigned * C. to D. was agreed to be aſſigned from the latter 


to A. as for 535 l., the repurchaſe money thereof, and to be taken 
as part of the conſideration of 640 J.; and the remaining 105 /. 


Was paid to A. and his wife in money. The memorial of thi 
 antiuity ſtated atcurately all the above tranſactions; and ſtated 


che preſent e of $0, t0.'b6 printed In contention at 
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10g 1. paid by D. to 4; and his wife. A rule ſor ſetting afide* 
the warrant of attorney and deed was obtained, on the round, 
that the whole conſideration was not iu money, as re del by the 
annuity act. Lord Kenyon, Ch. J.“ It is not neceſſary to deter- 
% mine now, whether the aſſignment of one annuity is a ſuffi- 
« cient conſideration for the grant of another within the annuity; 


_ «© act; for here the firſt annuity wag purchaſed by B. at the ſpe+. 


« cial inſtance of the grantor of the ſecond, and as her agent, and 


4 therefore the money paid for it may be fairly ſaid to have been 
«© paid expreſsly for her uſe. The great miſchief intended to be 


« provided againſt by the legiſlature in this act, was the fraud 
% and circumvention of thoſe who took advantage of the neceſſi- 


« ties of diſtreſſed perſons deſitous of taking up money upon an- 


«© nuities, by putting off goods upon the latter at their own price, 
« inſtead of money, which goods they were afterwards to diſpoſe 
« of at a conſiderable loſs. For this reaſon the legiſſature re- 


„ quired, that the conſideration ſhould be in money, and not in 


« goods. But it is not neceffary, not was it ever intended, that | 
«the money-ſhould be actually told down at the time of the 
«- grant. If it be a bond fide tranſaction, and the money be reallß 
« paid to the tor, or to his uſe, it ſatisfies the words and 
66 meaning of the act. I am not indeed prepared to ſay that any 
« annuity, however obtained, or for whatever ſum, is a ſufficient 
t conſideration within this act for the grant of anothet 7: Cary LN 
of 


„ but, at any rate, this was purchaſed in the way of agency, 


« the requeſt and for the uſe of the grantor.” And the reſt 

the court concurring—Rule diſcharged, Ex parte Fallan & U. 

5 Durnf. & E,, 283. | TIE 2 wh.» fit e 
3. So alſo in Waſburn v. Birch, (D) ſupra, ſect. 4. pl. 5. where 


the conſideration for an annuity was ſtated in the memorial to be 


600 J., 300 l. of which only was paid at the time, and the remain- : 
ing 300 J. had been paid to the defendant for an annuity of 50 f., 
which was then given up; the court made no objection to the 
validity of the conſideration, but they vacated: the ſecurities on 
account of the conſideration not being properly ſet forth in the 
4. And again, in Kirkma# v. Price, (D) ſupra, fe. 4. Pl. 3. 
where the ſame point occurred, as to the neceſſity. of the m | 
being paid at the time of the granting the annuity; and there it 
ſeems admitted, that it was not neceflary; that the grantor ſhould - 
receive the conſideration immediately at the time from the grantee, - 
provided the money were advanced to him before enrolment, :or 
previouſly paid to his uſe. ,, One of the; arguments in ſupport of 
the rule in that caſe was, that the conſideration was not valid 
within the ſtatute. But the court of C. B. ſeem not to have 
thought the objection as to the conſideration material; though © + 


_—_ »# 


= 


they gave no decided opinion on the validity of it, but made the 


rule abſolute, on the ground of its not being ſufficiently deſcribed 
in the memorial. | . N 


Fo alſo in Jaques v. Withy, (D) ſupra, ſeth. 4. pt. 6. where : 


due 


conſideration for granting os aaa was a judgment debt 
| a: 


— 


1 


a 


Wy - Annuity: 4 277 
due from the grantor of 340 J. 10 no objection ſeems to have 
been taken to the validĩty of the conſideration. On the co S 
the fecuritics are ſtated to have been ordered by the court of C. B. 
to be delivered up to be cancelled, '* by reaſon: of a miſtake, in- 
4 formality, and irregularity in the memorial, uix. (int. al.), by 


reaſon of the conſideration © being expreſſed to be for 300 J. paid 
« to the. plaintiff, inſtead of expreſſing it to be in conſideration 
« of the judgment for that ſum.“ J 

6. One of the objections ſtarted in ſupport of the rule granted 
in Hodges v. Money, D) pra, ſect. 4. pl. 12. was, that the war- 
rant of attorney did not contain the conſideration for granting the 


| annuity 3 and, fince this had been held by the court (as in Hap- 


— 


ance, whether conſtituted of one or of ſeveral deeds. 


tins v. Waller, ſtated in (B) ante) to be an inſtrument within 
the act for ſecuring the annuity, of which a memorial ought to be 
enrolled, it was equally neceſſary, by the third clauſe of the act, 
that it ſhould contain the conſideration. But Lord Kenyon ſaid, 
that there was no foundation for this objection, ſinee the bond, the 
warfant of attorney, and the judgment, taken together, only conſti- 
kuted one aſſurance; and the act of parliament was ſatisfied by 


inſerting the confideration in any part of this aſſurance, namely, the 


bond. That, if an aſſurance of an annuity conſiſted of a leaſe 
and releaſe, or of a fine and other deeds, it could not be neceſſary 
to inſert the conſideration of the annuity, in the leaſe for a year, or 
in the ſine; but it would be ſufficient if it appeared in the affur- 


' 


(G. 2) Of retaining or returning back any Part of 
the Conſideration.” © | 


« 
8 
7 


1 7 Grenteding annuity of 100 l to B. it trüt for C. an at- 


* torney. The whole conſideration, 600 J. was paid to A. 


dut immediately afterwards, at the ſame meeting of the parties, 


194. 115., the amount of C's bill for making the Yeeds, and for 


. commiſſon, was paid back by 4. A rule was obtained in B. R. to 
ſhew cauſe why the annuity deeds ſhould not be delivered up, be- 


cauſe, as B. was only a truſtee for C., the latter had no right to 
charge commiſſion, the conſideration- money being his own ; and 
becauſe ſome of the other charges in the bill were too great; 
and it was inſiſted, that this came within the fourth ſection of 
the act. On the other fide it was argued, that the ſum of 3 /. 
charged for commiſſion was expreſsly allowed by the act. 

the court were of opinion, that C. was not entitled to any com- 


- miſhon on putting out his own money ; that ſeveral of the items 


of the bill were highly unreaſonable; and that the caſe came 
within the fourth ſection of the act. Rule abſolute.  Broombead 
v. Eyre, 5 Durnf. af. 597. | a 

2. See Cox v. Wright, (D) ſupra, ſect᷑. 4. pl. 2. Duke of Bolton v. 
Williams, ib. p. g. where Lord Ch. Loughberough's objections were 


as ſtrong to the tranſactions themſelves which appear in that caſe, . 


, 


as to the manner in which they were ſtated in the memorialss. 


1 
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. A Martied woman, being entitled to the dividends of money 


th” in the funds to her ſeparate uſe, by deed, reciting this, and 
| that in conſideration of 400 J. a-piece to be advanced her by 4. 


and B. The had agreed to ſell them 50 J. a- piece, part of the ſaid 
dividends 3 and that, for ſecuring the ſaid annual ſums, it was 
ed that ſhe ſhould aſſign her dividends from the ſaid funds to 
Fs the truſts after declared; theſe dividends were accord- - 
ingly aſſigned to C. to pay 50 /. part thereof to A. and 501. other 
t thereof to B. and the reſidue to the ſame as before. In this 
deed the feme's huſband covenanted, in caſe the dividends ſhould 
be defigient, to anſwer the payments to A. and B. and alſo: to pax 
a proportionable part thereof, in caſe of the feme's death between 
the days of payment. It was contended, that this tranſaction 
was not a ſale of an annuity, but an aſſignment, and therefore 
no neceſſity for a memorial; and it was alſo urged, that the act 
extended only to annuities granted: which was not che caſe here. 
But Lord Comm. Eyre thought the covenants on the part of the 
huſband excluded all idea of a purchaſe. As to the objeQtion of 
there being no annuity granted, it would not avail. It was ma- 
nifeſtly. the object of the act, he ſaid, to comprehend all manner 
of inſtruments calculated to ſecure the payment of an annuity; 
along it ſpake only of aſſurances whereby annuities ſhould le 
anted ; otherwiſe there was an end of the act. And the court 
Feld, that the aſſignment was an annuity within the act, of which 
a memorial ought to be enrolled, iſt point in Had v. Buritan, 
2 Jg. jun. 29. 4 Bro. Ca. Ch. 121, S. C. Hudſon v. Sinner, 
6 Durnf, & Eaft, 596. S. P. Fita 2 1 70 
2. Tenant in fee of the equity of redemption of his eſtates, 
which were in mortgage for a term of years, having conveyed 
them in truſt to pay off the mortgage, and all ſuch debts as then 
were, or at the time of the ſale ſhould be a charge or lien upon them, 
granted an annuity, ſecured by theſe eſtates, and by a bond and 


: 


judgment. The grantee brought in the judgment debt as a claim 


provided for by the truſt deed, which was rejected, on account of 

the ſecurities for the annuity not being enrolled according to the 
directions of the act. Lord Ch. Thurlowe held, that an equitale 
eſtate in fee · ſimple or in fee- tail was equally within the exception 


_ of the act, with reſpect to the neceſſity of an enrolment of a 


memorial of it, as a legal eſtate, the word “ ſeiſed being equally ' 


applicable to both; and therefore the claim ought to have been 


admitted. And his Lordſhip, in delivering his opinion, obſerved, 
that the act does not ſay that the ſpecies of eſtates which it en- 
cepts, ſhall be above repriſes, therefore if there be an eſtate in ſee 
or tail, though mortgaged for its full value, it is within the e- 
ception, Shrapnel v. Vernon, 2 Bro. Ca. Ch. 268. 4 
3. In Fuly 1787, A. agreed to convey an eſtate in fee to B. in 
conſideration of an annuity of 280 J. for his (A.'s) life, to be ſee 
| \ 47; cured 
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_ cured by B. upon the eſtate, ani upott other en landed ſecu- 
© _ - rities, to be procured by B. Soon afterwards B. delivered to A.'s 


ent the title deeds and other particulars of an eſtate, intended 
by im as the additional ſecurity, with which the agent declar- 


ed himſelf ſatisfied ; and, about three months afterwards, pre- 
pared the conveyances for completing the contract. B. ſoon 
-after-waited upon the agent with a quarter's- payment of the an- 
nhity, which had then become due; but he declined receiving it, 
ſaying; the conveyance would be ſoon completed, and that ſuch. 
payment was in the mean time unneceſſary. On the very day on 
which the conveyances were returned from London, where they 
had been ſent to be ſettled by counſel, A. died, after a ſhort 

and ſudden illneſa, without executing them. On a bill filed by 
B. agaihſt the heir at law of A, fora ſpecific/ performance, it 


was argued for J. that a memorial of this contract ought to have 
deen etirolled, as not being within the exception in the act; which | 


that the ſame ſhould not extend to an annuity ſecured on 
. lands of equal or greater annual value, whereof the grantor 
de mould be id in fee-fimple or fee - tail, in poſſeſſion, at the 


v time of the grant: that here B. appeared manifeſtly not to be 
ſcifedy the contract being, that he ſhould * procure and give; ſo. 
that ĩt might be land to be purchaſed; or borrowed to make the ſe- 


cCurity z the words alſo were «good and ſufficient landed ſecurity ;” that 


theſe words were not ſafficiently certain, becauſe ** ſufficient landed 


« ſecurity” miglit be any of which As agents ſhould approve 3; it 


might de 4 leaſchold for a long term of years, which would nat be 
within the exception in the act, and yet might be a ſufficient ſe- 


curity-for an annuity for A. s life. That there was no inſtrument 
in this caſe that they could look to, but the contract; and, if that 
was defective, by the policy of the act it was void, for want of a 


memorial, as it was'a contract upon which an action would lie 
for the annuity. Lord. Ch. Thurlowe, after the cauſe had ſtood 
over for ſome time, decreed the contract to be ſpecifically carried 
into execution; thus determining, that a memorial was not ne- 


ceſſary in this caſe, .- Fack/on v. Lever, 3 Bro. Ca. Chi Gp. 
. Action of covenant, on articles between A. of the firſt part, 
V ſecond part, and C, third part, dated June 1776; reciting ar- 


ticles of copartnerſhip dated in Auguft 1786, between A. and . 


by — was agreed, that the buſineſs of the copartnerſhip, 


(as proctors) ſhould be carried on in the name of V. only, until 


C. ould be admitted a proctor; after which, that the ſame ſhould 


be; carried on in the names of C. and V. it being agreed that C. 
ſhould become a e in equal degree with V. ; and reciting, 

n lately admitted a proctor, and that A. was de- 
firqus to quit the buſineſs upon C, and V. paying him the clear 
annual ſum of 400 4, It was then agreed, that in conſideration of 


tbat C. had been 


A. giving up the buſineſs to C. and V. they would pay him the 
clear annual ſum of 400 l. during his life, and alſo the 170 


pne who was the widow of a late partner with him. C. and V. 


** 


- o 


* 


an rther ſum 
of 37 105.” every three months during the joint lives of A. and 


to an action on this coycnant pleaded, that no memorial of So f 
* EY 9 9 85 0 ö r * . articley 
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articles was enrolled. / To this plea there was a general demur- "= 

rer and joinder. © Lord Kenyon, C. J.—* It is apparent, from the 5 : 
« preamble and the different clauſes of the act, that the legiſſk | 
« ture did not intend that there ſhould be any memorial of an 
« annuity like the preſent. The preamble ſtates: the miſchiefs 
40 2 noting annuities for ſmall conſiderations: 5 — 

ons; and thoſe miſchiefs are guarded againſt ſeveral 

4 in the act. It is Eeient, th that 2 act was intended as 
« a check againſt hard bargains. The third clauſe expr prey foge, 
4 that the confideratiorfſhall be in- money only. 

«indeed ſays, that if any part of the eon 7 os paid in 
« notes; and thoſe notes be not afterwards paid, the court may 
« order the deeds ſecuring the annuity NT nn The 
« court therefore were bound by the poſitive words. of the 28 to 
«declare, that annuities, the conſideration of which was ped. 
« notes, mult be enrolled purſuant to the act. But, in both theſe, 
« cafes, the annuity is granted in conſideration of "fancehing hing paid 
«to the grantor; and no deciſion has extended the proviſions of 
«the firſt claufe beyond theſe two caſes, Here, either the an- 
« nuity was abſolutely void, becauſe not granted for either of the 
« conſiderations mentioned in the third and fourth ſections, (and 
c then no memorial of it could make it „J or, it was an au- 
«-nuity of which a memorial could not 88 according to 
«the act. But it is too much to ſay, that the annuity is void 
« in itſelf, and I think that neither the ſpirit nor the words of the 
« act require that a memorial of it ſhould be enrolled.” 
ment for the plaintiff. 'Creſpigny v. Wittenoom, 4 Durnf. & 20. 
790. Hutton v. Lewis, 5 1b. 639. S. P. 

Of che remedy for the conſideration where the aſſurances are 
ſet afide, and * matters . to the A heads * 
2 499 (N. 2), Sr. 
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0 Appeal * we met Gall Have. it; 1 the CS 


Heir. | 2 


N appeal of death will lie in the caſe of petit treaſon, as 

well as in every other caſe of murder; and the appeal 

chargeth; that the defendant felonice, roditorie, et ex malitia pr ecogi- 

tata murdravit ; and in the caſe of a wife killing her huſband, () But ; 
the heir . ſhall have the appeal, and my if convicted,” ſhall be vide tt. 


hunt ler. Nie, 323 rl. 


I. 
nn: % Proceſs and Proceedings: 


1. AN appeal being a vindictive action, the proceedings are on 
5 A de civil ſide 2 the court (X. B.), and not on the — 
though the defendants are purſued not only criminally but even 
——_— Burr. 2643. _ 5 IS e 
8. C. Nack. 2. Where the appellee was in cuſtody of the ſheriff or gaoler, 
730 714 he was brought into the court of X. B. by habeas corpus directed 
to the ſheriff, and alſo the keeper of the gaol. Bigby v. Kennedy 
and another, Mich. 11 G. 3. Burr. 2643. | 2" 
3. It was argued, that if one of two appellees be brought into 
court, the appellant being there may count againſt that one, and 
afterwards by the ſame bill againſt the other when brought in, for 
the count is joint; and it was ſaid, that this appears to be the 
only method of proceeding againſt two who come. into court at 
f different times from different cuſtodies. There cannot be two 
_ writs. On the other hand it was objected, that the defendants. 
could not be arraigned at the bar upon this bill, which, with re- 
ſpect to the memorandum, it was alleged, contained a falſe fact, 
which, if it ſtood upon the record, might preelude them from 
ſhewing the truth of the fact. To which it was replied, and 
allowed by Wills and Blackflone, Juices, cet. abſ. that the bill 
mulſt be either quaſhed or anſwered ; and as it had not been moved 
. to quaſh it, the appellant ought not to be precluded from the li- 
berty of arraigning them, whatever objection the appellees: might 
be entitled to take after the arraignment. © And it was ſaid by the 
appellant's counſel, that if they could take any advantage ol it, it 
muſt be by plea. Bigby v. Kennedy and another, ubi ſupra.  _ 
4. Where an appeal is moved by certiorari into the court of 
K. B. the appellee brought up from a county gaol by a habeas 
corpus out of Chancery, and being counted againſt, prays oyer 
of the original-writ, return, and declaration, which is grant- 
ed, he ought to have it before any ſtep can be taken to oblige him 
to | roms and the appellant ought to produce the record, HBighy 
v. Kennedy and another, ubi ſupra. "a | 
F. Oyer of a writ of appeal of death is by the ſecondary's 
reading it. Smith widow v. Taylor, Trin. 11 G. 3. Burr. 2793. 
6. An appellee may have a ſpeczal imparlance to plead ſpecial 


matter; and when he is brought up at the expiration of the im- 
parlance, and pleads by parol, he might have time at the diſeretion 
pf the court to have his plea drawn up and delivered in form, 
which is to be entered of the day when he pleads, Smith zvidow 
v. Taylor, ubi ſupra. en 
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There haye T HE appellee, in an appeal of murder brought by the widow, * 
deen many in his plea ſet out the whole proceedings in the indict- latt 


Aa ada ment 2gainſt him, and the ſpecial verdict which had been found, 
an 


/ 


-& i 


-- 
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and the determination of the court upon it, that he was not guilty the ct 

of murder, but only of feloniouſly killing and {laying * the ſaid 28 
« J. f. ; and being immediately aſked by the court there, < 8 | 
« he had any thing to ſay why the court ſhould not proceed to don of man» 
« give judgment and award execution againſt him thereupon,” —_— on 
he then and there prayed the benefit of the ſtatute, and it was ment of 
allowed him ; and thereupon the court adjudged, “ that he for murder, be 
« the ſelony and murder aforeſaid ſhould be burnt in the left e 
« hand ;;“ and he was then and there burnt in the left hand ac- privileg of 
cordingly, as by the record, &. Wherefore he prays judgment, 1 clergy, 
if the ſaid appellant ought: to have or maintain her faid 2 and, conſe- 
againſt him. He then avers his identity, and alſo that it was Sinner, 
the ſame J. S. and the ſame mortal wound. Then he prays al- ſoch convic- 
lowance of the premiſes, and pleads not guilty as to the felony _ 
and murder. The appellant replies, that ſhe ought not to be on bat or 
barred of her appeal by any thing alleged in the plea, becauſe, pro- prayedin bar 
teſting and nor acknowledging any ſuch record as the ſaid appellee — kn appeal. 
hath above, pleaded in bar of the appeal aforeſaid, for plea ſhe ingly it _ 


ſays,” ( and the fact was fo, That long before the giving the ſaid 9lmaly 


| ſuppoſed judgment in the ſaid plea mentioned, ſhe the ſaid appel- =p wane 


the 
lant ſued out her original writ of appeal againſt the ſaid appellee, judges ex- 


and this, &c. Upon a general demurrer, it was relied on by the n ia 
appellant (who cited Goring v. Deering, 3 Mod. 156.), that the a of the 


- defendant was not entitled to the benefit of clergy at the time rign of 


when he was arraigned upon the appeal. But judgment wag -- that 
given for the appellee, for it the defendant has had his clergy, that ms BS ; 
is 2 good bar to the appeal; and a rule was granted to diſcharge tbe c ling a 

him, Smith widow v. Taylor, Trin. 11 G. 3. Burr, 2798. convict to 


to hinder him from praying his clergy (eſpecially if an appeal be N 4 order to make him liable 
to an appeal But the contrary ſeems to de fully ſettied (in the caſe of Armſtrong v. Life), wherein 
it was adjadged upon deliberation, that a conviction of manſlaughter on an indictment uf murder, and 
the prayer of clergy thereupon, may be pleaded in bar of an appeal the ſame death, whether ſock 
pry were made upon the party being called to judgment or not. For it ſeems to be admitted, even 
y thoſe of a contrary opinion, that the delay. of the court in not admitting a man to bis clergy whe 
e to judgment, ſhall no way prejudice him, but that he may bar an appeal by plead- 
g a conv: tion and prayer of clergy, as much as if he had been actually admitted to it. And 
ſhould it be more reaſonable, that the delay of the court in not calling a man to judgment ſhall put it 


in the power of the court to make ſo high a privilege in favour of a life wholly precarious and diſcre - 


tionary ? To which may be added that a demand of clergy by -a convi& he is called to judg» 
ment ſeems in ſtrictneſs to be as legal as a demand after a call to judgment; whenever a perſon 
appears to bave a right to bis clergy, as he ſeems plainly to do when his crime is nd to be ſuch as is 


Vvithia the benefit of it, it ſeems a neceſſary conſequence that he has a right to pray it; and it ſeems 


agreed, that by the ancieat common law, might be demanded upon the priſoner's firſt arraign- 
ment. And gh afterwards, for ſp-cial reaſons, the judges made it a rule not to admit any one to it 
till after he had pleaded ; ye! it is no where to be found holden in the old books, that a man could not 

aſs famed ic till called to judgment; neither doth the opinion to the contrary, in the report of the 
caſe. of Armitrong v. Lille (1 Salk 63.), grounded upon the authority of Searle's caſe (Hob. 289.), 
ſeem to be at all made out by that caſe. Hawk. P. of the Crown, B. 2. c. 36. . 14. Mr: Juftice 
Atop, in the caſe of Smich widow v. Taylor, Burr. 2801. approves of this reaſoning of Hawkins. 


(2) Diſcontinuance or Nonſuit, &c. The Effect vine 573. 
3 theres 5 Hh 399 7 | 


U PON the ground that in an appeal, which is a recent proſecu | 


tion, every delay is a diſcontinuance, it was moved (at the 
latter end of a term, the writ having been returned the firſt day of 
| it, 


JJ Appeal | the 


, * "ER hea 
i,, and the appellees. brought up by habeas corpur, and turned over 
peas AT Ri nn P _ 
had been taken out. But upon conſideration the court held, that = 
lit was not neceſſary to take out the writ and make it returnable 
the ſooneſt it might be, though it muſt bear teſte the day that iſſue 
is joined; the appellant then took out a venire teſted 23d October, 2 
and returnable 25th November, which the court looking upon as an x 


affected delay admitted the appellee to bail, becauſe it appeared he 

might have been tried the fittings after the term, and then upon 

bai acquittal, he muſt. have been infanter diſcharged by the judge 

bof nfs prius, according to the ſtatute: 14 H. 6. c. 1. Caſtel vid. 
"NY | . Hil. 3 G. 2. Str. 8 54. . | 


wer g. 1. (A. a) In what Caſes an Attorney may be made. 
r \ A 7 HERE an appellant prayed to-proſecute by attorney, and 
it was neither objected againſt nor conſented de court of ; 
; . B. gave her leave ſo to do. Smith v. Taylor, Trin. 11 G. 3. 


— za) Pledges or Bail. la what Caſes they may or 
p — a ud 8 muſt be found. . e me 


vun. A Writ of appeal was in theſe words, Quis M. C. vidua fecerit 
ae. A ar clamore e P. S., con- 
ttrary to the uſual form, which is, the\appellant'\fecerit nos (i. e. 
the king) ſecur'; upon which . was made to the Lord 
Chancellor Ling to- ſuperſede: the writ, upon affidavits that the 
appellees were both in cuſtody upon it, but that no ſecurity had 
. been given, and the writ reciting it as an act done before the 
emanation of it, the ſheriff had not taken any as he would have 
- +, » done if it had been put by way of condition þ fecerit. And it was 
argued by Strange, that the ſtatute of Wefm. 2. c. 12. giving the 
g appellee a-remedy againſt the appellant, her pledges and abettors, 
it was not a matter of form, but ſecurity ſhould be entered into by 
perſons of ability. To which. it was anſwered, that it was ſufficient 
if there were pledges at any time before judgment. But it was , 
Teplied, that at that rate the appellee would never have any remedy. - 
A againſt the pledgcs, for if he were convicted he would be entitled 
x to none, and if he were acquitted the appellant would never Pay 
judgment, and it would be an artifice to clude the law. N 
withſtanding, which, the Chancellor would do nothing in it, but 
ſaid, if the quia fecerit vos were wrong, it might be taken advan- 
tage of, and refuſed to make any order. But upon the return of 
the writ, and the appellees brought by habeas corpus, and turned 8 
over to the X. B., it was moved in that court to have the proceed- divi 
ings ſet aſide, upon the ſame; affidavit of there being no pledges. _ out 
And the court were of opinion it was a very good objection, and a Ma 
foundation to ſuperſede the writ but dp ee 
| FT IE oo 2 | * 
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kheir power, who were to take the writ as they found it, and not 


hear affidavits to contradict the ſuggeſtions of the writ; and there- 
fore the having ſecurity being recited as an act done, they muſt 


take it to be ſo, and could not relieve. Caſſel wid. v. Bambridge 
and another, Hil. 3 G. 2. Str, 854. AR 


ud _ a Ma 
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Apportionment. 


8 


| (C) By Ac of God. 


1. QEparate maintenance, payable quarterly at the end of each 

quarter, is to be apportioned at the death of the wife; for 
the 2 payment is intended to diſcharge the expences incur- 
red in the three preceding months, and ſo not like the common 


3Viner 14s 


caſe of rents and arinuities which are not apportionable at common 


law. Howell v. Handforth, 2 Blackf. 1016. | | I 
2. 11G.2. c. 19. f 15. it is enacted, That where any tenant 
« for life ſhall happen to die before er on the day, on which any 
« rent was reſerved or made payable, upon any demiſe or lea 
« of any lands, tenements, or hereditaments, which determin 
te on the death of ſuch tenant for life, the executors or admini- 
« ſtrators of ſuch tenant for life ſhall and may, in an action on 
« the caſe, recover of and from ſuch under-tenant-of ſuch lands, 


« Hr. if ſuch tenant for life die on the day on which ſuch rent 
« was payable, the whole, and if before ſuch day, then a E 
„ tion of ſuch rent according to the time ſuch tenant for life 


« lived, of the laſt year, or quarter of a year, or other time in 
« which the [aid rent was growing due as aforeſaid, making all 


« juſt allowances,” &c. 


3. Tenant in tail leaſes, but not according to the ſtatute, and 


dies without ifſue between the days of payment; the remainder- 


man receives the whole rent; held that it ſhould be apportioned, 
as being at leaſt within, the equity of the ſtatute againſt him. But 
the Lord Chancellor (Hardwicke) did not abſolutely determine 
whether the tenant would have been bound, if he had refuſed to 
pay. Paget v. Gee, Ambl. 198. 


4. Tenant for life of money inveſted in the South Sea annuities, 


until hid out in land, dying in the middle of a quarter, no appor- 
9 the intereſt was decreed. Mien v. Harman, 
„„  — — — — — 

5. Money to be laid out in land, is inveſted in the ſtocks; the 


_ &idends ſhall not be apportioned ; for parties . conſenting. to lay 


out money in ſtocks, muſt abide the conſequences. Raſbleigh v. 
Mafeer, 3 Bro. Ch, 101. e 


Apportionment. 
00 J Apportionment. In Equity. In what Caſes. 
3 9— 16 | 
| 1. A. Entitled” to the intereſt of ſtock for life, which had been 
originally ſecured by mortgage, but by order of the court 
had been inveſted in South Sea annuities, ſold his intereſt, and now 
the purchaſer inſiſted, that he was entitled to have the dividends 
| apportioned, and to be paid ſuch portion of the intereſt as accrued 
between midſummer (the time of the laſt balf-year's dividend) and 
the day of the death of the tenant for life, which happened before 
Chriflmas. Per Lord Hardwicke, Chancellor.—If it had continued 
a mortgage, the purchaſer would have been entitled to the demand 
be makes; but South Sea annuities are by ad of parliament con- 
fidered merely as annuities, and therefore the purchaſer is no more 
—_ the _ of the half-year's dividend, than he would 
ve in the caſe of a common annuity payable half-year| 
f ge AS. ++ N N 
2. Money had been directed by the court to be, laid out in 
lands, to be ſettled to four perſons ſucceſſively for life, remainder 
t the heirs of the body of A. and in the mean time to be inveſted 
in ſtock, and hy intereſt to go as the rents and profits wou'd, in caſe 
i was laid out in lands. The money was inveſted, and the haſt 
tenant for life died after Lady-day, but before, the Michazelmas 
dividend became due. The perſon who would have been entitled 
to the land, as next in remainder under the ſettlement, petitioned 
for the payment of the entire half-year's dividend, which accrued due 
t Michaelmas, The adminiſtrator of the tenant for life reſiſted 
is, on the ground of the ſtatute 11 G. 2. c. 19., and inſiſted that 
the dividends ought to be paid as the rents and profits of the land 
would have been, if the money had been laid out. Per Forteſcue, 
Maſter of the Rolls. The conſtant uſage has been, when money 
is 10 be laid out in lands, and in the mean time inveſted in government 
feturities, that the entire half-year's dividend ſhall be paid to him in 
reverſion, notwithſtanding the tenant for life died in the middle of 
22 year, and ſhall not be apportioned. Sherrard v. Sherrard, 
3 Al. 502. | | 
Note: Ld. * 3. By articles, money was to be laid out in land, and, until laid 
doubted out, to be inveſted in N 


ment. act of parliament dividends are made payable on certain days, like 
rent, therefore they are like rent, and diſtinguiſbable' from intereſt 

of money, and cannot be apportioned. Wilſon v. Harman, 

4. Tenant in all made a leaſe, but not according to the flatute, 

and died without iſſue about a week before. the day, of payment, 

and the remainder-man received the whole rent; whereupon the 
executors of tenant in tail brought a bill againſt him for an ap- 

6 SIP ; 8 portionment. 
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tþ Sea annuities, and the profits to go in 
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Apportionment. & 


the u 116. 2. though the caſe was not within the words of the 
ſtatute, That the e er not be entitled for . 
one week, and his Lordſhip declared he founded his opinion, on the 
tenant, having actually paid the rent, and out of conſcience and 
equity waived any ſtrict right he might have, Apportionment 
deereed, Paget v. Gee, Amb. 198. | e 
. V. died ſeiſed as tenant in tail male on the 17th March an 
infant and inteſtate, by which J. became tenant in tail of the 
eſtate, ſome of the tenants had not leaſes, but continued as 
tenants from year to year, and their rents were payable at Lady- 
day and Michaelmas. The queſtion in the cauſe was, as to appor- 
tioning the rent between the adminiſtrator of VJ. and F. the re- 
mainder-man. It came on upon exceptions to the Maſter's report, 
who had certified that the rent ought to be apportioned. Lord 

Thurlow held, that a tenant holding from year to year, or from 
period to period, from a guardian without leaſe or covenant, could 
not be allowed to raiſe an implication in his own favour, to hold 


report over-ruled. Vernon v. Vernon, 2 Br. C. C. 658. 
6. By marriage articles it was agreed that 5000 l. ſhould be laid out 
in land, to be ſettled upon the intended huſband and wife for life, 


ſucceſſively, remainder to the iſſue of the marriage, remainder to 
the intended huſband in fee. There was no iſſue of the marriage, 


and the huſband died ſoon after without making any diſpoſition of 


his remainder in fee of the land to be purchaſed therewith. The 


reverſion. in fee of the money or the land to be purchaſed after- 
wards deſcended to the grandſon of the huſband. The 5000 . had 
continued upon mortgage for many years, but, after the death of the 
huſband, had been To the wife, then tenant for life, invefed in the 
purchaſe of three yer cent. annuities, ypon the truſts of the articles z 
the queſtion was between the repreſentatives of tenant for life, and 
the party entitled to the So. Lord Ch. Thurlom declared, that 
the court would not apportion dividends, that the parties confenti 
to lay out money in ſtock muſt abide the conſequences. gh 
Y. er, * C. C. 99. | 12 | 

7. Lady V. was under her huſband's will tenant for life, and her 


ſon — — of an eftate held for lives. A petition was pre- 


ſented for the direction of the court, what proportion of the fine 
for renewal ſhould be paid by each. The tenant for life was not 


one of the liver for which the eſtate was held. Lord che, , 
Ch. ſaid, it muſt be done by contribution of every one who was 
to take a chance in the benefit of the ſucceſſion. That the pro- 


portion muſt be by the tenant for life paying one-third, and the 


other two-thirds to be paid out of the rents and profits of the 


ſon's eſtate, though the court had ſaid, that the tenant for life bear- 


ing one-third only, was too little. Verney v. Verney, 1 Vef. 428. 


8. Teſtator deviſed lands held by leaſe under the crown f renex- 


le) to his wife, for as many years of the term as ſhe ſhould live, 


remainder 


ment. Lord Ch. Hardwicke ſaid, that it was a new caſe. 
That the plaintiffs were entitled, either legally or equitably under 


without paying any rent to any body. Exceptions to the Maſter's . 
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remainder (if che term ſhould: be in being at her death) to R. for 


life, remainder among ſuch of the children of R. as ſhould be 
living at R. s death, and named the wife exeeutrix and reſiduary 
legatee. The aw/dow during her life renewed ſeveral times. Lord 
Bathburft, Ch. decreed, that the remainder-man ſhould pay to the 
tatives of the tenant for life, the ſum ſhe had paid for the 
fine, deduCting the value of her chance in the renewed leaſe. Raw 
v. Chichefter, 1 Bro, C. C. 199. n. Ap. 30, 173. 

9. An annuity for life was given out of leaſchold, and the an- 
- nuitant was held not to be bound to contribute to the expenee of 
the renewal. Maxwell v. 4/be, 1 Br. C. C. 444. 1. oy 
19. B. was tenant for lite, or during widowhood, of leaſehold 
remiſes held under the city of London, with remainder to B.'s 

rother abſolutely. In the year 1754, when twelve years were to 

come of the leaſe, B. renewed it for 28 years. In 1768; ſhe again 
renewed for a further term of 14 years. B. enjoyed the premiſes 

nine years after the- expiration of the 12 years, and then died, 
leaving 19 years of the 28 years unexpired. Upon her death a 
you aroſe, . er of the fine and fees paid by B. 

| r the renewal ſhould be > by her executors, and what ſhould 

be paid by the remainder-man now entitled in poſſeſſion? Per Lord 
Thurlow, Ch. Caſes where the nature of the eſtate, or the will 
g the teſtator, compel renewal, ſeem not to apply to the pre- 
Nu the That as to the idea that it was to be upon payment of two- 
dert ca. hirde, or any other proportion, that could not be the rule. The 
Maſter muſt conſider the value of the term of nine years after the 


Yo Barnard executrix s term of 12 years, and what the term of 19 years after 


— the executrix's term and-the nine years was worth, and the latter 
| 23th July Was the proportion to be paid by the remainder-man, with com- 
2796. © pounc. intereſt to be computed upon the proportional value of the 
9 years tern: to the whole expence- of renewal: to the death of 
— for life, and after her death ſimple intereſt only. As 
ta the ſecond rene wal, the executors are entitled to the whole of 
the expences, and the rule of intereſt muſt be the ſame. That 
as on the one hand, the tenant for life cannot renew for his own 
benefit, ſo the remainder-man fſhgll not have the renewal at her 
expence. Nightingale v. Lawſon, 1 Bro. C. C. 440. ' © 
11. Teſtator by his will gave to truſtees all his real eftate and 
a leaſe for lives, and all benefit of renewal of ſuch leaſe, and the re- 


fidue-of his. perſonal eſtate, in truf for his ffter for Ie, and to 


thereout certain. annuities, with remainder for the benefit of 

ren ; and after a number of truſts, to which the teſtator ſub- 

jected the leaſe and all his eſtates, directed that hir ſaid trufteet 

ſhould from time to time renew the leaſe amd add new lives, if they 

could obtain ſuch leaſe. - Lord Thuriow,-Ch. ſaid, that by tho 

terms of the will, a beneficial enjoyment of the leaſe was intended 

to the ſeveral lives-in. ſucceſſion, and that the produce of the 

whole. of the truſt eſtate, real and perſonal, muſt be fe applied to 

| the purpoſe of the rens, not holding it a caſe of apportionment. 
Stone v. Ted, 2 Bro, C. C. 3. N : 
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(A) Who ſhall be ſaid to be And of their ſetting ze, 
up their Trades. 1 


» - 


3 away and detaining the plaintiff's apprentice; who had 
y writing to ſerve the plaintiff for ſeven years. But upon 

evidence it appeared, that though the ſtyle of the writing began 

1% This indenture,” &c. yet in fact the parchment was not in- 


* A* action was brought againſt the defendant for enticing 
wad 


dented, but was a deed poll; fo the plaintiff was nonſuited. Smith 


v. Birch, Mich, 1 G. 2. 1 Sefſ. Caf. 284. F ; 

2. To an objection that indentures of apprenticeſhip were not 8. P, Rex 

good, becauſe' they were not executed by the maſterz Lee, C. J. 2 
id, that makes no difference, if the apprentice himſelf be bound. Tua. 2 


Rex v. St. Peter's, Cbeſter, Hil. 14 G. 2. Bott, 486. ed. 1793. n 
| 31. 


3. Indictment upon the ſtat. 5 Elia. for exerciſing the trade of 8. C. and 
a brewer, the defendant not having ſerved an apprenticeſhip of 8. P. 
ſeven years. Upon a ſpecial verdict, the ſubſtance whereof was, Rapnard 
that the defendant was partner in trade with a perſon who had v. Chaſe, 
ſerved a regular apprenticeſhip to it, and that he had advanced a Burr. 2. 


certain ſum of money to become a partner, and was to ſtand to 


the profit and loſs therein, but not to intermeddle, and in truth 


did not intermeddle in the manual part of the trade; the court 
were of opinion, that the defendant. was not within the ſtatute. 
Ker v. Chaſe, Mich. 30 G. 2. 2 Will. 40. 


4+ By ſtat. 3 G. 3. c. 8. ſuch officers, mariners, and ſoldiers as 
have been in the land or ſea ſervice, or in the marines ſince the 
224 year of his late Majeſty King George 2. are at liberty to exer- 
ciſe trades without having ſeryed an apprenticeſhip. . 1 

5. An action of debt was brought upon the ſtat. 5 ZEliz. (e Waller 
& 4. C31. againſt the defendant for exerciſing the trade of a car- g. 
penter contrary thereto, he not having ſerved an apprenticeſhip to Trin; 33 & 
that trade, It appeared that the defendant had worked or ſerved 34 0. 3. 


as a ſervant ſeven years in the trade of a glazier, and for ſome * eyes BY 


time afterwards exerciſed that trade as a maſter ;. that afterwards tray to the 


he exerciſed-the trade of a carpenter for nine years, and it was caſe of Rex , 
ed that he well underſtood that trade. The queſtion was, 2 
ther he could follow the two trades ? Curia All the Judges 3 Geo. a. 

of England lately reſolyed (a), that if a man as a maſter had ex- Barnard. 

erciſed and followed any trade as a maſter without interruption 367- ry 


or impediment for the term of ſeven years, he was not liable to be words e 


| *Cued' or proſecuted upon the ſtat. 5 Biz. Alſo, if a man hath fatote are, 


followed two or more different trades for the term of ſeven years ne 


er more, he ſhall not be liable to be ſued or proſecuted upon this ecice a 


ſhall notexs 


a Apprentice. TEES 
trade unleſs ſtatute. There is no law againſt one man following ſeveral trades 
he has ferv- at this day. There was an ancient ſtatute made, 37 dw. 3. c. 6. 
— that artificers or handicraftſmen ſhould uſe but one myſtery, and: 
in manner that none ſhould uſe any we hes, Fog that which he had ore 
Jen that time choſen and uſed z but this reſtraint of trade and traffic 


and over de- therefore, at the next parliament, it was enacted, that all 2 
ordi- 
. nance. Without the leaſt doubt, a man may fottow twenty trades 
if a 
at dui tam v. Adams, Trin. 3 G. 3. 2 Will. 168. | 


2 trade (even'years aga journeyman, with one maſter or ſeveral, either in this kingdom or abroad, or as a 
maſter for hituſeif (even Yor he may afterwards exerciſe the trade, and is not within the ſtatute; ſo may 
a woman follow the trade 


ſeven years, although it'tvay be, the never incermeddled in it in his lifetime; and fo it is in many fuck = 


| red that the defendant was only a journeyman. And the 

. queltion was upon the words of the ſtatute, which are in the dĩſ- 

junctive, It ſhall not be lawful to ſet up, occupy, uſe, or exer- 
e ciſe.” But the court were unanimous, that there is a great 
difference between ſetting up a trade and working in it, and that 
the act meant to prevent perſons from ſetting up the trade bein 
unqualified for it, or employing unqualified perſons, but it did not 
mean to give a penalty againſt both. A e does not 
exerciſe a trade, and the act was not intended againſt him. 
Beach qui tam v. Turner, Trin. 9 G. 3. Burr. 2449. 

7. By ftat. 17 G. 3. c. 33. dyers, within the counties of Midd!e- 
er, Effex, Surrey, and Kent, are allowed to employ journeymen in 
their trade who have not ſerved apprenticeſhips thereto. 

8. Two juſtices committed B. B. an apprentice to the Bride- 
well of the town of Shepton Mallett, | Somerſet, for running away 
from his maſter.” He had been bound, when an infant For fix 
years by indentute, and being now of age, he ran away alleging, 
that he did ſo with an intent to avoid the apprenticeſhip made 

when he was an infant, and to his prejudice. Lord Mansfeld ſaid, 


it had been adjudged that an infant may bind himſelf for bis un 


benefit. And A/brom, J. obſerved, that ſuppoſing the indentures 
voidable, he oonceived that the apprentice running away could not 

- avoid them. Had he ſerved regularly, and during ſuch fervice 
declared his intention to yg eos ic might have been different. 
Here he would - make uſe of his offence in order to avoid the pu- 
niſhment that attends it; but it is too late to do it before a juſtice 
2 charged with a crime. Rex v. Evered & al. Trin. 17 G. 3. 

1. 26. 9 a 

9. By ſtat. 18 G. 3. c. 47. it is enacted, that from and aſter the 

| Pang of that act, when any man- child ſhall be bound to be an 
_ apprentice by virtue of and under the authority made in the 


43 El., ſuch child hall be bound to be an apprentice for no 


longer term 


than fuch child ſhall come to the age of twenty-one 


10. By 


'E-ECOADTY ROO Mg ewe mi 


Apprentice. 
10. By the uſage and conſtitution of the borough of Hedon, all 
perſons H ho have ſerved apprenticeſhip for ſeven years to any free- 
man of the corporation reſident within the town, are entitled to the 
freedom of the corporation ; and by a by-law of the tion, no 
rentice is entitled to his f m unleſs, within four months 
the date of his indentures, the apprentice cauſe the indent- 
ures to be enrolled by the town clerk in one of the corporation 


books. A. was bound apprentice to B. (as a mariner) who was 


one of the freemen of and reſident in the town of Heden, and had 
ſerved the offices of bailiff, alderman, and mayor of the corpora- 
tion. Upon an application made by A, to the town clerk within 
the four months to enrol the indentures, he refuſed, ing as 
a reaſon, that B. uſually reſided at Kingstap-upon-Hull,. where his 
buſineſs was carried on, and that Hadan was only his place of re- 
Gdence during ſome of the ſummer months, And updn a man- 
damus being moved for, to compel him to enrol the indentures, the 
court of K. B. were clearly of opinion, that as the trade was car- 
ried on at Kingston, and the ſervice performed there, the appren- 
tice was not entitled to a mandamus. The privilege ſought for was 
in reſpect of the benefit which the borough of Hedon might re- 
ceive from the ſervice of the apprentice z- whereas in the preſent 
inſtance the benefit to be derived from the ſervice of the appren- 
tice could only be received by the inhabitants of Kingston... That 
it was a kind of fraud upon the by-law of the corporation of 
Hedon; and that it was evident from the indentures, that the ſer- 
vice under them could not be performed at Hedon, which is an 
inland town, becauſe A. was bound apprentice as a mariner. 
Nerv. Marſhal, Trin. 29 G. 3. 2 Term Rep. 2. Fg 


(B) The Power of the Maſter. 


1. Maſter may b law correct his apprentice for negligence 
** or other viour, ſo it be done with moderation; but 
it ſeems otherwiſe as to any other ſervant of full age. 1 Bach . 


| Com. 428. ( 


2. By ſtat. 20 G. 2. c. 19. 64. it is enacted, that it ſhall and 
may be lawful to and for two or more juſtices, upon application 
ar complaint made upon oath by any maſter 2 miſtreſs againſt 
any. apprentice, put out by the pariſh, or any other apprentice upon 
whale binding out no larger a ſum chan 5 J. of lawful, Sc. was 
ee or concerning any miſdemeanor, miſcarriage, or ill 


* 


% 


4zViner 19. 
Dye 


iour in ſuch his or her ſervice, (which oath ſuch juſtices are 


hereby.empowered to adminiſter,) to hear, examine, and.determine 
the ſame, and to puniſh the offender by commitment to the houſe 


of correction, there to remain and be corrected, and held to hard 


labour for 2 reaſonable time, not exceeding one calendar month, 
or otherwiſe by diſcharging ſuch apprentice in manner and form 
as by the ſaid act is mentioned. 


* By ſtat. 6 G. 3. c. 275 ic is axatied, chat, from and that widw””- 


1766, if any apprentice ſhall abſent himſelf from 
bis ice before the term of his apprenticeſhip ſhall be 
: „ expired, 


4 of 
* 


| Apprentice. Es 

1 every ſuch apprentice ſhall, at any time or times thereafter 
whenever he ſhall be found, be compelled to ſerve his faid maſter 
for ſo long a time as he ſhall have ſo abſented himſelf from ſuch 

| ſervice, unleſs he ſhall make ſatisfaQtion to his maſter for the loſs 
he ſhall have ſuſtained by his abſence from his ſervice ; and ſo 
from time to time as often as any ſuch apprentice ſhall, without 
leave of his maſter, abſent himſelf from his ſervice before the 
term of his contract ſhall be fulfilled. And in caſe any ſuch ap- 

s — ſhall refuſe to ſerve as hereby required, or to make ſuch 
latisfaction to his maſter, ſuch maſter may complain upon oath to 


any juſtice of the peace of the county or place where he ſhall re- 


fide, which oath ſuch juſtice is hereby empowered to adminiſter, 
and to iſſue a warrant under his hand and ſeal for apprehending 
any ſuch apprentice; and ſuch juſtice, upon hearing the com- 
plaint, may determine what ſatisfaction ſhall be made to ſuch 
maſter by ſuch apprentice; and in caſe ſuch apprentice ſhall not 
give ſecurity to make ſuch ſatisfaction according te ſuch deter- 
- mination, it ſhall and may be lawful for ſuch juſtice to commit 
every ſuch apprentice to the houſe of correction for any time not 
- exceeding three months. nee n 
4. And by 5 2. it is provided, that nothing in the ſaid act ſhall 
extend to any apprentice whoſe maſter ſhall have received with 
ſuch apprentice the ſum of 10 /. wh 19 1 
5. And by { 3. it is provided alſo, that no apprentice ſhall be 
compelled to ſerve for any time or term, or to make any ſatisfac- 
tion to any maſter after the expiration of ſeven years next after 
the end of the term for which ſuch apprentice ſhall have con- 
tracted to ſerve; any thing in the ſaid act contained to the con- 
trary notwithſtanding. o Lk 


Vier u1 O) Of ſuing Bonds for Apprentices. Fidelity, Ne. 


© In the caſe 1. ANaQtion of covenant was brought on an indenture of appren- 
of Branch , © > ticeſhip, by the maſter againſt the father of the apprentice; 
3 the indenture was in the common form, the plaintiff expreſsly co- 
ſaid for the venanting to fing the apprentice meat and lodging; the defendant 
Cs to find him clothes and waſhing ; and the apprentice, that he would 
conftrution” ſerve him faithfully, c.; and for the true performing of all and 
contended every of the ſaid covenants, each of the ſaid parties bound himſelf 
for on the to the other z breach aſſigned, that the apprentice had abſented 
Maine himſelf from the ſervice, General demurrer, in * of which 
Would pre- it was contended, that the parties were only bound for the expreſs 
vail, pariſh covenants which they had feverally entered into. But Lord Man/- 


| my Feld, C. J. ſaid, nothing was clearer than that the father was bound 


_ liable for for the mance of the covenants by the ſon, Branch v. Zu- 


emu ington, Mich. 21 G. 3. Doug. 518. 


covenants in pariſh indenitures. But in pariſh indentures under 43 Elis. c. 2+ 5. the pariſh officers 
4 not covenant. ide the form of ſuch indentures. 1 Burn's Juſt. 26th ed. page 91. Doug. 319. n. 1- 


oF 4 Action of covenant; the * of che defendant was bound 
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| | Apprentice; 277 
ant coyenanted that he ſhould ſerye the plaintiff during that time, q 50 
and that he ſhould find him clothes and medicine. The declara- 
tion aſſigned breaches, that the apprentice had quitted his ſervice, 
and that the defendant had not found him in clothes and medi- 
cine. It was held, that the indentures being void by the ſtatute 
5 Eliz. the covenants entered into by the defendant muſt be void 


alſo, Cuppy v. Fermings, Trin. 33 G. 3. 1 Anftr. 256. dt 
Cg) Aﬀignable or nt. ges 


1. GESSIONS cannot ſet aſide an aſſignment, and the maſter of a s. c. 6. 
D pariſh apprentice may aſſign him over as well as any other. . | 
The juriſdiction of the juſtices extends no further than to the perſon 
of the maſter, to force him to take care of his apprentice z but in 
what manner he does, whether in his own houſe or otherwiſe, is 
nothing to him. In the indenture the maſter covenants to pro- 
vide for and inſtruct, and he anſwers the covenant by turning him 
over to another, who does provide for and inſtru him. But if 
the aſſignee of the apprentice does not provide for him, the firſt 
lt maſter may be compelled to do it, and he may take his remedij 
1 over. Per Parker, C. J. in Rex v. Barnes, Eaft. 3 G. 2. 1 Sf. 
th » Cafe 114. N | mew BY & ILY: 


SETS ET OTOTT r 


55 2. The aſſignment of an apprentice is not conſidered as à S. C. 2806. 
| ſtriftly legal tranſaction” (becauſe the perſon of a man is not 3 
* ſtrictly and legally aſſignable); but it has been an equitable con- where the 


ſtruction, that where an apprentice has lived forty days under an maſter of an | 


aſſignment, he ſhall thereby gain a ſettlement, becauſe of the con- arge 
_ ſent, And a verbal aſſignment, where there was the conſent of þigexecutor 


all the a" concerned, was held to be | 9p Rex v. Inhabitants gave his 
of Ea. 


ridg ford, Trin. 13 G. 2. Burr. Caſes, 133. Rn — 4 
Je. dice ſhould go and ſerve the remainder of hia time with his uncle, which he did, it was objected, that by 


law there can be no valid affignment of an apprentice, and that though an aſſignment is evidence of the 
original maſter's conſent to the apprentice's refidence with the new maſter, yet here that preſumption 
en- failed, becauſe the original maſter did not exiſt when the apprentice was aſſigned. But per Lord 


ce: Mansfield. — Though an apprentice is not ſtrictiy aſſignable nor tranſmifſibie, yet if he continued with 
e the conſent of all parties and his o it is a continuation of the apprenticeſhip. Rex v. Inhabi of 
wo” | * Stockland, Hil. 39G. 3. Dovg- 79 n 

ant 8 * p 

uld | 3 8 2 : If | 
nd W () Executor of the Maſter. How liable, Sc. Werse. 
* 4 gf TS; , | . 6 | 

ted 1.JT was held in K. B. (after argument), that an apprentice is not 8. O. cee 
— bound to ſerve the executor of the maſter. The binding was Ne 
reis 


tto the man to learn his art and ſerve him, without any mention of metern 


anſ- . executors. And as the words are confined, ſo is the nature of the death, the 

und contract; for it is fiduciary, and the boy is bound from a perſonal * 

L- knowledge of the integrity and ability of the maſter. And they to hire bim. 
held alſo, that it was not material, that according to Cro. Eliz. 553. os to ano. 

ficers the aſſets were liable on the maſter's covenant to maintain. Bax» f _—_ 

* ter widow, Executrix, v. Burfield, Eaft. 20 G. 2. Str. — — i Had „ is 8 

| nal truſt between ter and ſervant, and is determined by or aſs 

ay — Km v. — Ba — Cal. 320 S. P. Rex v. Chick, Burr, Sett. Caſ. 732. 

end- 5 | 


bi 0 


s) Babi 2 By Nat. 32 G. 3. c. 57. J 2. it is enacted, That within three 

— theapplica- calendar months (a) after the death of any maſter or miſtreſs (of 
' made within pariſh apprentice with whom no larger ſum than 5 J. has been 
that time, or paid, ) it ſhall and may be lawful far any two juſtices of the peace 
— pct of the county, &c. where ſuch maſter or iniſtreſs ſhall have died, 
think fie on application made to them by the widow of ſuch maſter, or by 
dat he the huſband of ſuch miſtreſs, or by any ſon'or daughter, brother, 

; * or ſiſter, or by any executor or executrix, adminiſtrator or admi- 
dnss niſtratrix of ſuch maſter or miſtreſs, by indorſement on any ſuch 
the indent-- indenture of apprenticeſhip, or the counterpart thereof, or b 
K eee eee 
Fide f. 4. of apprentice 4 * ſexve as an apprentice my one of ſuch perſons ſo 
the act. aking ſuch application as aforeſaid, (ſuch on. having lived 
b) — N with and having been part of the family of ſuch maſter or miſtreſs 
CS: at the time of. his or her death,) as the ſaid juſtices ſhall in their 
ters Band C. diſcretion. think fit, for and during the reſidue of the term men- 
joned in ſuch indenture of apprenticeſhip; and the perſon obtaining 
ny order ſhall declare his acceptance of ſuch apprentice by ſub- 


feribing his or her name to ſuch order; and that from and after 


_ ſuch order ſhall be made, the executors and adminiſtrators, /and 
the perſonal aſſets, eſtate, and effects of the maſter or miſtreſs ſo 
dying as aforeſaid ſhall be releaſed and diſcharged of and from 
any covenant whatſoever contained in any ſuch indenture of ap- 
prenticeſhip on the part of the maſter or miſtreſs, his or het exe · 

 cutors or adminiſtrators. to be done and performed; and the per · 

ſon obtaining the ſame. ſhall be, and be deemed and taken to be 
the maſter or miſtreſs of ſuch apprentice in like manner as if ſuch 

- apprentice had been originally bound to ſuch maſter or miſtreſs z 


and that ſuch maſter or miſtreſs, his or her executors and admi- - 


niſtrators, and each and every of them, ſhall be held and bound 


by the ſeveral promiſes and covenants contained in any ſuch in- 


denture of apprenticeſhip on the part of the maſter or miſtreſs 
therein named, his or her executors or adminiſtrators, to be done 


And performed in like manner as if ſuch maſter or miſtreſs obtain- 


ing ſuch order as aforeſaid had duly,executed the counterpart of 
| ſuch indenture; and that ſuch maſter or miſtreſs and apprentice 
ſhall be ſubject and liable to the ſeveral penalties, proviſions, and 
regulations which ſhall then be in force for the better government 
and good order of maſters and pariſh apprentices; and that all 
juſtices of the peace ſhall have the like powers and authority with 


eech thereto us they ſhall then have by any act or ade of par- 


lament relating to parifh apprentices, | 8 
3. And by / 3. it is farther enacted, That all and ſingular tha 
regulations and proviſions therein before made, and directed to 
take place on the death of the original maſter or miſtreſs, ſhall be 
| deemed and taken to relate to the like event of the death of 
uch fubſequent maſter or miſtreſs, and to their ſeveral Telatii 
Aàd and repreſentatives before enumerated; from time to time as often 
| as the caſe ſhall happen, during the continuance of the term men- 
-- © fione in any ſuch indenture of apprenticeſhi p. 
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( Of placin ing out, and diſcharging Apprentices. Leg: 


IIA juſtices at the ſeſſions order an apprentice who had Nerenbe- 
been ill- uſed, and not provided. for, to be diſcharge and leſs, this _ 


the maſter having received 5./. with him, ſhould ref 3 
2s a further proviſion for him. But the court of K. B. 14 
the order, becauſe the ſtat. 5 Eliz. c. 4. 355 is flent upon the 22% * 2323 
ſubject. Rex v. Vandeleer, Mich. 4 G. 1. Fir. 69. — 


oh great reaſon, though not expreſaly mentioned in the act; for. tbe juſtices bring authorjz2d according. | 
to their diſcretions, when the ends of the apprenticeſhip cannot be attained with one perſon, it is but 

Juſtice the maſter ſhould return part of the money he has received with his apprentice, to place him out 
with a new maſter, 2 Bac. Abr. Maſter and Servant. It was beld, that an order for the maſter to 
return monies is good, though it is not averred that he had any with the apprentice, for the order to re- 
eile akon on Ape ene and the juſtices in their orders are not obliged to 
ſet forth all the ſteps they take in their Seer io heb which makes ome 
ceſſary c Rex v. 8 
Trin. G,. 2, ibs. Where an apprentice, (whoſe maſter had received 80 J. with him, and in fix months - 
© aſter became 2 bankrupt,) petitioned the Lord Chancellor, that, on deduQting 10 J. out of the 80 J. for 
bis board duting the time he lived with his maſter, the alignees might be ordered to pay him the ſum 
of 701. out of the effects of the baokrupt already come to their hands, and not oblige bir to prove 
it as a debt under the commiſſion. Lord Hardwicke, Ch. was doubtful at fir, and ſeemed inclined to 
grant the petition ; but upon ordering the Secretary of Bankrupts to ſearch for precedents, and two 
being produced in Lord Ch. King's time, and two in Lord Ch. Talbot's, where they direfted an ap- 
prentice to come in as 2 creditor only, (after deducting for the time he lived with the bankrupe,) upon - 
the remaining ſum; his Loraſhip was pleaſed to make the fame order, and that the peritioner ſhould 
be adeittd a creditor for 70 Ex parte Sanby, Jan. 22, 1745, r Atkins, 149%. * 


2. Said per cur., it has been {o often refolved that the ſefſions 8. P. Rex 5 
15 an original juriſdiction to diſcharge apprentices, that we will Davis, Laſt. 


12G. 1. 


not ſuffer it now to be made a queſtion, though it might be doubt- 50. 304. 


| ful upon the ſtatute itſelf. But in theſe orders it muſt be ſet Rec v. 


forth, that the Maſter appeared or was ſummoned, and for want — * 
of this an order was quaſhed. Ker v. G M 5 &. 1. 36. ons | 
Str. 143. | Rep temp. Hardw. 108. per nomen Arglis v. Heaſeman. 

3. A cominiſſion of bankruptey being taken out agair.ſt the 
maſter, the apprentice, without having the articles delivered up, 
or any diſcharge at the ſeſſions, hired himſelf as a ſervant in ano- 
ther pariſh, and ſerved a year. The ſeſſions adjudged this to be 
no difſolution of the apprenticeſhip, and conſequently that the ſet- 
 tlement of the apprentice was in the pariſh where he was bound. 
The X. B. confirmed the order, and held, that unlefs the indenture 
had been delivered up, or the ſeſſions had (as they might have 
done) diſcharged him, there could be no diſſolution of the con- 
tract. Between the Poriſbet of Puckington and Chepton Beencham, \ 
in Com. Somerſet, Eaft. 10 G. 1. Str. 582. 1 
4. Order of ſeſſions for diſcharging an apprentice was quaſned, | 
che only reaſon given for the diſcharge being, that the maſter 
deelared in open court he would not take him again. Rex v. Da- 
viey Eaſt. 12 G. 1. Str. 704. 

5. The reaſon in an order. of ſeſſion for diſcharging an appren- S. c. Rep, 
tice was, that the maſter uſed him unkindly, and refuſed to pro- fg. 
vide for and entertain him; but the court o K. B. held it to be no n women Br 
ground, 'there being a power to oblige the maſter to receive and Arglis v. 
entertain him, and uſing him entindty woo hoſes Rex v. Bof- 0408 
many oft: 8 G. 2. Kr. 1013. 

14 6. Upon 


Fade: 
c. 27. which q 
enen. omiſſion the court held, that the ſeſſions had done wrong in 
dectetermining it a ſettlement, and quaſhed the order. Rex v. 
\ © 4...» Inhabitants de Woolftanton,” Eaſt. 1 2 C. 2. Str. 1110. . 
$ ,. 3. 7. An indictment for not receiving an apprentice was quaſhed, 
4. 30. L 5. © becauſe it did not appear to be a binding within 40 Elia. c. 2. 
And the court ſaid, that was not barely matter of evidence, but 
the circumſtances muſt be averred. They would not meddle with 
the general queſtion, whether an indictment would lie or not. 
Nes v. G. Trevilian, Eſq. Eaft. 20 G. 2. Str. 1268. | 
38. By the ſtatute 20G. 2. c. 19. 6 3. it is enacted, · That it 
& ſhall and may be lawful to and for any two or more juſtices, 
« upon any complaint or application by any apprentice put out by 
<< the pariſh, or any other apprentice upon whoſe binding out no 
larger a ſum than 5 . of lawful, c. was paid, touching or 
s concerning any miſuſage, refuſal of neceſſary proviſion, cruelty, 
« or other ill-treatment of or towards ſuch apprentice, by his or 
„ her maſter or miſtreſs, to ſummon ſuch maſter or miſtreſs to 
«c appear before ſuch juſtices at a reaſonable time to be named in 
« ſuch ſummons; and ſuch juſtices ſhall and may examine into 
« the matter of ſuch complaint, and upon proof thereof made 
t upon oath to their ſatisfaQtion, (whether the maſter or miſtreſs 
0 be preſent or not, if ſervice. of the ſummons be alſo upon oath _ 
„ proved,) the ſaid juſtices may fiſcharge ſuch apprentice by 
b warrant or certificate under their hands and ſeals; for whi 
, warrant or certificate no fee ſhall be paid.” | 


206. 3. 
2 36. and the ſeſſions, when the order was confirmed, ſubject. to the opinion 
* "2x 3 „ 3. 
C 27. , rela 


| tive tothe bound to the appellant, who reſided in the pariſh of Pinhoe, on an 


Bees uchi the value of 20 J. per annum, which was divided by the highway 

icular from the houſe in which the appellant lived. There was no 
Incorporated houſe on -the eſtate of which To appellant was the occupier. 

2 The indenture, together with the apprentice, was tendered to th 
of which is appellant in the pariſh of_Soxvton, in the highway adjoining to the 
2323 eſtate lying in the pariſh of Setoton. The queſtion aroſe upon 
in e the 43 Eliz. 68. 58. and the court were of opinion, that the 
ſhall be con; general object of the act was to compel all thoſe who had any 


die, property in he pariſh to contripute their due proportion mo 
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the maintenance of the poor; and che receiving of apprentices, is perfon ts 
one mode of contributing to their general relief; there is no rea- take ſuch 
ſon'for-confining the power of binding on the inhabitants of the — 
,ariſh," that power ought to be extended to perſons occupying unleſs foch 
Bd in the pariſh, though reſiding out of it. The duty is im- po be 


29 G. 3. 3 Term Rep. 107. This caſe ſeems to have over-ruled occupier of 
that of Rex v. Clowerley, intitled Rew v. Inhabitants of Batley, ode, &c. 

Bott ed. 179 | — 2 
Mich. 12 G. 3. Bott, 547. 793. Loft. 79. © towhich - 
ſach chile belongs ; and the latter gives power to the directors named in it, with the conſent of tuo 
juſtices of the county, to biod any child or children to any occupier or occupiers of lands or tenements, 
&c. and the-perſons to whom ſuch children ſhall be bound apprentices, ſhall be bound to rective and 
provide, &c. The directors having bound a poor male child to one who was an occupier of lands bat 
not an inhabitant, Lord Kenyon ſaid, tbe caſe could not be diftinguiſhed on principle from that of the 
King v. Clapp. The ſtat. 43 Elis. uſes. the word Inhabitants, . which has been beld pot to be confined 
to refiants z and Lord Coke, in his reading og the 22 H. 8. c. f. 2 Inſt. 702. relative to the repairing of 
bridges by the inhabitants of counties, ſays, that the word Inhabitants includes thoſe who occupy lands 
in the county, though they do not reſide there. For ſome purpoſes inhabitants and occupiers are ſyno- 
nymous, terms. Where a perſon derives a. benefit 2 which he occupies in 2 pariſh, he is 
liable to contribute to the eaſe of it. If indeed the legiſlature had added the word Refignts to Inhabit- 
ants, that would have confined the burden to perſons actually refiding. But the particular diſtricts to 
which thoſe acts relate are not intended to be governed by a different law from the generality of pa» 
riſhes throughout the kingdom. Rex v. the Directors and Guardians of the Poor within che Hundredg 
of Tunſtead and Happing in Norfolk, Hil. 30 G. 3. 3 Term Rep. 523. 


11. The queſtion was, Whether an indenture of apprenticeſhip 
which was ſeparately aſſented to by two juſtices of W peace, by 
ſigning the ſame, but the, two juſtices did not aſſent to or ſign the 
ſame at the ſame time, or in the preſence of each other, was valid 
or not? And it was determined by all the judges of the X. B. that 
the act of aſſenting to the binding of pariſh apprentices is purely 
judicial. The legiſlature intended that the magiſtrates ſhould 
bive a check and control over the pariſh officers'in this inſtance, 
and they are called upon to examine with minute and anxious at · 
tention the ſituations of the maſters to whom the apprentices are 
to be bound, and to exerciſe their judgment ſolemnly and ſoberly 
before they allow or difallow the act of the 'pariſh officers ; for 
which purpoſe it is neceffary that they ſhould confer together. 


And on an appeal, the juſtices at the ſeſſions are not only to con- 


fider the propriety of binding out the apprentice, but alſo whether 


| the maſter be bound to take him. And a diſtinction was taken 


between this and the act of allowance of a poor- rate, which' (whe- 
ther rightly ſo or not, the court ſaid they could not then inquire 
into) was always conſidered as merely miniſterial. Rex v. Elek. 
tante of Hamftall Ridware, Trin. 29 G. 3. 3 Term Rep. 380. 


(C) Settlement by Apprenticeſhip. 1 Where. Ser — 
Supplement, Soff, tit. Settlement of the Poor . 


Decrees in Equity relating to Apprentices. 11 


5. 4. In conſideration of 20 l., covenanted by indenture of ap- 


280 5 Apprentice. 
S. c. Burr. 6. Upon a ſpecial order of ſeſſions, the queſtion was, Whether a 
Sem. Ca. boy bound out by juſtices (the boy being no party to the indenture) 
462. 371. bad gained a ſettlement, it being only ſtated that his binding was 
Jabs. allowed and approved by two juſtices? Now 43 Eliza. c. 2. re- 
63872 I quires, that one of them ſhould be of the quorum; and for this 
— omiſſion the court held, that the ſeſſions had done wrong in 
gctermining it a ſettlement, and quaſhed the order. Rex v. 
4,9... Inhabitants de Woolftanton, Eaſt. 12 C. 2. Str. 1110. © 1 
8 ,. 3. 7. An indictment for not receiving an apprentice was quaſhed, 
6. 30. . 5. becauſe it did not appear to be a binding within 40 Eliz. c. 2. 
And the court ſaid, that was not barely matter of evidence, but 
* the circumſtances muſt be averred. They would not meddle with 
the general queſtion, whether an indictment would lie or not. 
Rex v. G. Trevilian, Eſq. Eaft. 20 G. 2. Str. 1268. 
8. By the ſtatute 20G. 2. c. 19. 6 3. it is enacted, < That it 
« ſhall and may be lawful to and for any two or more juſtices, 
« upon any complaint or application by any apprentice put out by 
„ the pariſh, or any other apprentice upon whoſe binding out no 
larger a ſum than 57. of lawful, Sc. was paid, touching or 
e concerning any miſuſage, refuſal of neceſſary proviſion, cruelty, 
6 or other ill-treatment of or towards ſuch apprentice, by his or 
« her maſter or miſtreſs, to. ſummon ſuch maſter or millreſs to 
«6 appear before ſuch juſtices at a reaſonable time to be named in 
« ſuch ſummons; and ſuch juſtices ſhall and may examine into 
« the matter of ſuch complaint, and upon proof thereof made 
, upon oath to their ſatis faction, (whether the maſter or miſtreſs 
% be preſent or not, if ſervice. of the ſummons be alſo upon oath 
% proved,) the faid juſtices may fiſcharge ſuch apprentice b 
“ warrant or certificate under their hands and ſcals for. which 
„ warrant or certificate no fee ſhall be paid.” PING 
9 An apprentice at the age of twenty-one made an agreement 
with his maſter to give him a guinea to diſcharge him from his 
apprenticeſhip, The maſter could not afterwards uſe the in- 
denture againſt the apprentice, but the relation between them was 
diſſolved, though the indentures remained in the maſter's hands 
uncancelled. Rex v. 7uftices of Devon, Trin. 17 G. 3. Cald. 32. 
A queſtion 10. The pariſh officers of Swton, Devon, having with the aſſent 
pr of two juſtices, of that county. apprenticed S. H., a poor child of 
20G. 3. FSowton, to the defendant, according to the ſtatute, he appealed to 
c. 36. and the ſeſſions, when the order was confirmed, ſubje, to the opinion 


24 23 G. 3. 


ed Fa. Of the court of K. B. upon a caſe, ſtating the apprentice to be 
| tive tothe bound to the appellant, who reſided in the pariſh of Pinhoe, on an 
binding of eſtate which he rented and occupied in the pariſh of Soxwton, of 
pate chin the value of 20/7. per annum, which was divided by the highway 

icular from the houſe in which the appellant lived. There was no 
acorporated houſe on the eſtate of which the appellant was the occupier. 
8 The indenture, together with the apprentice, was tendered to the 
of ubich ia appellant in the pariſh of Sooton, in the highway adjoining to the 
2 ez eſtate lying in the pariſh of Sozuton, The queſtion. aroſe upon 
Br, 0 chiog the 43 Eliz. c. g. $5. and the court were of opinion, that the 
ſhall becon- general object of the act was to compel all thoſe who had any 
danpelsey Property in the pariſh to contribute their due proportion No 
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Apprentice. | 26x 
the maintenance of the poor; and the receiving of apprentices, is perfon to 
one mode of contributing to their general relief; there is no rea- take 2 
ſon for confining the power of binding on the inhabitants of the cee 
ariſn, that power ought to be extended to perſons occupying unleſs ſuch 
E in the pariſt, though reſiding out of it. The duty is im- B 
poſed in reſpect of the property. Rex v. Fohn Clapp, Hil. binant and 
3. 3 Term Rep. 107. This caſe ſeems to have over-ruled occupier of 
that of Rex v. Clowerley, intitled Rex v. Inhabitants of Botley, and, as. 

. , in the pariſh 
Mich. 12 G. 3. Bott, 547. ed. 1793. Loft. 79. —— 
ſach child belongs; and the latter gives power to the directots named in it, with the conſent of tws 
juſtices of the county, to bind any child or children to any occupier or occupiers of lands or tenements, 
&c. and the-perſons to whom ſuch children ſhall be bound apprentices, ſhall be bound to rective and 
provide, &c. The directors having bound a poor male child to one who was an occupier of lands but 
not an inhabitant, Lord Kenyon faid, the caſe could not be diſtinguiſhed on principle from that of the 
King v. Clapp. The ftat. 43 Elis. uſes the word Inhabitants, which has been held not to be confined 
to refiants ; and Lord Coke, in his reading og the 22 H. 8. c. 5. 2\[n{t. 702. relative to the repairing of 
bridges by the inhabitants of counties, ſays, that the word Inhabitants includes thoſe who occupy lands 
in the county, though they do not reſide there. For ſome purpoſes inhabitants and occupiers are ſyno- 
nymous terms. Where a perſon derives a benefit from property which he occupies in 2 pariſh, he is 
Lable to contribute to the eaſe of it. If indeed the legiſlature had added the word Refimms to Inbabit- 
ants,” that would have confined the burden to perſons actually refiding, But the particular diſtricts ts 
which thoſe acts relate are not intended to be governed by a different law from the generality of pa» 
riſhes throughout the kingdom. Rex v. the Directors and Guardians of the Poor within the Hundreds 
of Tunſtead and Happing in Norfolk, Hil. 30 G. 3, 3 Term Rep. 523. | 


11. The queſtion was, Whether an indenture of apprenticeſhip 
which was ſeparately aſſented to by two juſtices of the peace, by 
ſgning the ſame, but the, two juſtices did not aſſent to or ſign the 
ſame at the fame time, or in the preſence of each other, was valid 
or not? And it was determined by all the judges of the X. B. that 
the act of aſſenting to the binding of pariſh apprentices is purely 
judicial. The legiſlature intended that the magiſtrates ſhould 
hive a check and control over the pariſh officers'in this inſtance, 
and they are called upon to examine with minute and anxious at · 
tention the ſituations of the maſters to whom the apprentices are 
to be bound, and to exerciſe their judgment ſolemnly and ſoberly 
before they allow or diſallow the act of the pariſh officers ; for 
which purpoſe it is neceffary that they ſhould confer together. 
And on an appeal, the juſtices at the ſeſſions are not only to con- 


ider the propriety of binding out the-apprentice, but alſo whether 
| the maſter be bound to take him. And a diſtinction was taken 


between this and the act of allowance of a poor-rate, which (whe- 
ther rightly ſo or not, the court ſaid they could not then inquire 
into) was always conſidered as merely miniſterial. Rex v. Inhabi- 


tants of Hamftall Ridware, Trin. 29 G. 3. 3 Term Rep. 380. 


(K) Settlement by Apprenticeſhip. Where. Ser was. 
Supplement, oft, tit. Settlement of the Poor (O0). 


Decrees in Equity r elating to Apprentices. . 


till a certain day. The ſon lived with A4. till after the day, and 
td then quitted 4. upon being ill treated, in being compelled by 4. to 
1 take care of horſes, and do other ſervile offices ; upon which 4. 
7 > Saban om at law to recover the 20 J. upon the bond, and B. 
* 145 SARA ught his bill for an injunction, and for the delivery up of the 
dond. Lord Hardwicke, Chancellor, ſaid, the only pretence for 
- - ButfaeNow bringing this into * miſuſer, which might as well have been 
— caſe tried at N ere plaintiff by conſent. Arglet v. Hegſe. 
of Atkyas, man, I Att. 518. A 5 er! 
2§., An apprentice had, with confer of his maſter, quitted his ſer. 
nice, and gone on board a privateer, which took a great prize. 
f The apprentice brought his bill to be relieved againſt a claim made 
dy the maſter, and to have the ſhare of the prize money paid to 
ee bim. Lord Hartwicke ſaid, actions at law by maſters againſt 
4 ſervants, who quitted their ſervite to go to ſea, were very com- 
muon, and that it was a right ffrictiy legal. The court directed an 
. Action to be brought by the maſter, againſt the managers of the 
privateer, and the apprentice to be at liberty to defend it in their 

names. Meriton v. Horn „ I Ve. 48, | — 
3. An apprentice, again/t his maſter*s conſent, quitted his ſervice, 
went on board a privateer, which took a very conſiderable 
prize. The maſter claimed the apprentice's ſhare of prize money, 
which the apprentice brought his bill. Lord Hardwick: 
ſaid, if a maſter, igſtead of inſtruciug his apprentice in the particular 
bag bis parents intended, encauraged him to go to ſea, he ſhould 
| arclive to relicye the apprentice in equity, againſt the maſter's /ega/ 
Fight to the earnings of the apprentice, otherwiſe it would deſtroy 
the faith of the contract between the parents and the maſter, but 
that e the court directed a 

trial at law. . 77 BB. n 

; An apprentice fee of 200 l. was given, and about a 
3 confent of all parties, the indentures were — 
zed before the Chamberlain of Louder, but nothing was ſaid about 
the return of any part of the premium. The apprentice brought 
u bill againſt the maſter, praying a return of part of the Fre, 
Neuron v. Rowſe, 1 Vern. 460. and Thurman v. Abel, 2 Vern. 64. 
were cited for the plaintiff. The Maſter of the Rolls ſaid, all 
parties to the agreement having conſented to the diſſolution of the 
contract, and the maſter having conſented to the diſcharge, it 
could not be underſtood that any thing further was agreed between 
them. That the whole caſe being before them, when they agreed 
to the diſſolution, the court had no juriſdiction. If ſecundum 
_Equum et bonum, the maſter could not retain the money, the plain- 
tiff 1 ſue at law. Bill diſmiſſed. Hale v. bb, 2 Br. 

Chan. Ca. 78. T 
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| ( ) Of what Things it may be, (or of what Things Vine qo. 


an Award may be made in Reſpect of the Thing 
to be awarded). (Things Real.) 


17 may fafely be conſidered as law, that where the parties might Nu, Knight 


by their own act transfer real property, or exerciſe any act of Nr 


rſnip with reſpect to it, they may refer any diſpute concern- 
ing it to the deciſion of a third perſon, who may order the ſame 
acts to be done which the parties themſelves might do by their : 
own agreement : therefore, when we are told that an arbitrator | 
cannot make an award of freehold ; that he cannot award the free- 

hold of one man to another, or that partition cannot be by an 
award; we are to underſtand theſe expreſſions to mean no more 

than, that land cannot be transferred, or a diviſion made of it by 
the mere words of the award; but that it is neceſſary, that the 

award ſhould order ſuch acts to be done as would, if done by the 


yoluntary agreement of the parties, amount to a proper trangfer 


4 


or partition at law. Kyd's Aw. 38. 


— 


(B) Where the Submiffion is with a Condition to g- 
perform it. In what Caſes the Condition is broke 
if it be not performed. Condition. Award. | 

EBT on a common arbitration bond, in which the time was 

limited for the arbitrator to make his award. The declara- 
tion ſtated, that the time was afterwards by the mutual conſent of 
both parties enlarged, within which Enlarged time the arbitrator 
made "his award; and it then ftated the breach, &c. To this 
there was a demurrer. After argument at the bar, Lord Kenyon, 

C. J. faid, that the queſtion was not then to be diſcuſſed, whether 

the had not ſome remedy, but whether his remedy lay on 


* 


the bond? To determine which, the court muſt look to the bond, 


and there it appeared that the defendant had bound himſelf to 
abide by an award under a penalty, if made within a given time ; 
but that could never extend the penalty to an award made after 
that time under a ne agreement. To which the other judges 
afſenting, judgment was given for the defendant. Brown v. Good- 
Eft 29 G. 3. 3 Term Rep. 592. n. 6. 
t Things they make an Award, (pur- Wg. 


2) Of wha 
Wo want to the Submiſſion). | 


1. DET bend the condition St de ERS 2's; 


ſhould pay what G. ſhould be awarded to pay the plaintiff, 4nd- 28. 


not exceeding 20 J. It appeared the award was for G. to give the 


plaintif 


\ " 


\ 


% 


e Green v. 


chat at the 


ia difference. And the court obſerved, t 
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plaintiff his note for 18 J., payable at a future day. And it was in. 
-, + fiſted, that the bond being only to pay the-money awarded, becauſe 
the award was to do & collateral act, it was not within the con. 
. dition. But the court ſaid, that awards were to have a reaſon- 
able intendment. And all the meaning of this was, to give the 
1 party time; and is equal to ordering him to pay the money at 
»------ the future day, without faying any thing of giving a note in the 
mean time. Booth v. Garnett, Mb. 11G. 2. Stra. 1082. 
| 2. The plaintiff and defendant ſubmitted all matters in differ. 
ence between them or either of them, the arbitrators awarded 
_ god. to the plaintiff, in full of all demands, either in her own 
right, or as executrix to her huſband ; and it was inſiſted, that 
the arbitrators had exceeded their authority. But the court held 
that the ſubmiſſion was general enough. The demand as exe- 
- Eutrix was a matter depending between them. And though in 
Cro. Car. 433. there is an averment, that both ſorts of demands 
were ſubmitted, yet the court held it was not neceflary. Elletſon 
v. Cummini, Mich. 14 G. 2. Stra. 1144 · ß, ne 7 


Wu g. (D) What Things ſhall be ſaid to be ſubmitted. 


In the caſe | 1. IN 2 diſpute between two partners, all matters in difference 


—— were referred to an arbitrator, who, inter alia, directed the 
aring, 


| Blackf.47;. Partnerſhip to be diffolved ; and the court held, that he had clearly 
Iewas ſworn, a power ſo to do. Green v. Waring, Trin. 4 G. 3. Blackft. 475. 


* 


trial after the juror way withdrawn, and the rule of reference drawn up, the plaintiff declared he would 
not have it underſtood, that the arbitrator had a power to diſſolve the partnerſhip. Lord Mansfield, C. |. 
obſerved, that is ſufficient zvidence ex ore Juo, that the diſſolution of the partnerſhip was then a matter 

at if a difference between a maſter and apprentice were-refer- 
red, the arbitrator would have a power to order the indentures to be delivered up. 


Where coſts - 2. It was objected to an award that the umpire had awarded 


we diet ie colts without an expreſs power ſo to do; but the court over-ruled 
er tt. the objection, and held, that the power of awarding coſts was 


ſoit, it muſt neceſſarily conſequent to the authority conferred upon the arbi- 
be taken to trator of determining the cauſe, and that the reaſon why in re- 


— = ferences of this ſort a proviſion is frequently inſerted, that the 


and in fuch coſts ſhall abide the event of the award, is, that the arbitrator 
caſe they may not have it in his power to withhold coſts from the party 
zs the d. Who is in the right; but that that was to be conſidered as the re- 


eretion of ſtriction of a power which he would otherwiſe neceſſarily have 
the arbitra- of allowing coſts at his election. Roe ex dem Wood v. Doe, Mich, 


mut follow 29 G. 3. 2 Term Rep. B. R. 644. 


the rule of law. Swinglehurſt v. Altham and another, Hil. 29 Geo. 3. 1 Rep. B. R. 138. The above 
caſe ſeems decided up n the ground of two caſes cited in the argument for the defendant from the Maſter's 
note- book ; the firſt was a cauſe referred by order of ni prius, and the coſts were to abide the event. 
The a bitrators awarded, that there was not any thing due Rom the deſendant to the plaintiffs, in con- 
f of which the Mafter taxed the defendant his coſts, A rule was obtained to ſhew caule why the 
defendant ſhould not be reſtrained from proceeding to enforce the payment of cofts ned againſt the 
plaintiffs, they being executors. On ſhewing cauſe, the rule was made abſo and fer cur. the order 
of nifs privs is in the uſual form, but the meaning of it is, that the party pay ſuch coſts as he 
would have been liable to pay in caſe a verdict had paſſed againſt him; and if a verdiQ had been given 
againſt the plaintiffs, or they had been ronſuited at the trial, they would not have been liable to pay 
cofts, and therefore are not liable under this order. If they were, no executor would conſent to a re- 
ference, 2s he would, in ſuch caſe, be in a worſe ſituation than if a verdict had been given againſt him. 
Highnam and others Execators v. Haſſell. Hil. 14 Geo, 3. cited 3 Term Rep. B. R. 139. In IS 
| | | | cau 


— 
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was ſhewn againſt a rule for referring/it to the Maſter to tax the defendant his coſts of the action 

or the rule it was tated, that this cauſe was referred to arbitration by rule of nifi prius, and the cofts of 

ſuit were to abide the event. The arbitrators awarded that the plaintiff's original demand wis under 

forty fillings, VS, thirty - ſeven ſhillings, and awarded the plainti that ſum 5 and it was contended that 

the plaintiff was not entitled to coſts any more than he would have been if on a trial he had recovered. 

under forty ſhillings, but that on a ſuggeſtion to be entered by leave of the court, the defendant would be 

entitled to cots ; that the words in the rule «coſts to abide the event, mean the legal event, and of thas 

opinion was the court. Butler v. Grubb, Hil. 23 G. 3. cited ib. But this laſt muſt have been a caſe; 
where the demand aroſe within the juriſdiction of a court of conſcience, | 


(0) Againſt Law, 


A Bbitrators are judges of the parties own chooſing, and there- 
HA fore they cannot object againſt an award as an unreaſonable 
judgment, or as a judgment againſt law. Per Lord Chancellor 
Hardwicke. 1 Atkins, 64. © k | | 


; iner 60. 


(8 2.) Award. Good. In general. reren 


1. 1 * ſubmiſſion was to the award of J. S., ſo as it be made in 
1 writing under his hand and ſeal, by ſuch a day ready to be 
delivered to the parties. An award made, which did not appear to be 
under the hand and ſeal of the arbitrator, as the ſubmiſſion required, 
was held ill. Henderſon v. Williamſon, Mich. 5 G. 1. Stra. 116. 
2. It was adjudged per cur. upon demurrer, that an award for 
the parties to give mutual releaſes to the day of the date of the 
award, was good; although it was objected, that being beyond 
the time of the ſubmiſſion, it was void, it being anſwered, per 
cur., that awards have been more favoured of late than in 
former times, tender of a releaſe to the time of the ſubmiſſion is 
good, though the award mentions releaſes to the time of the 
award, for it ſhall be good for ſo much as the arbitrators have 
authority to do, though they exceed their authority. Keen v. 
Godwin, Eaſt. 1 C. 2. Bunb. 250. | i 
3. In debt on an arbitration bond, it appeared that the award 
was, that the defendant ſhould execute a covenant to indemnify 
the plaintiff againſt all coſts, damages, and expences which ſhould 
happen by means of any further proceedings, in an action begun 
at the inſtance of the defendant, and at iſſue in C. B., wherein 
M. qui tam (a) was plaintiff, and the now plaintiff defendant, at (a) It being 
the bottom of which covenant the arbitrators had ſigned their 3 pan in 
names. Page, J. thought this a bad award, as not putting a final our — 
end to the ſuit, but only giving the plaintiff a new action of cove- equal inte- 
nant: beſides, it was not reducing things to any certainty: but if _ * 
a bond bad been awarded, he ſhould have thought it well enough, the power of 
becauſe the penalty would have made all certain, But the other the arbitra- 
judges were of opinion that the award was good, and that it did Tos 
not lie in the mouth of the defendant to make this objection. ceaſe. Str. 
And they faid there was no difference between a bond and a co- 903- Vide 
venant, for the remedy is by action in both caſes. Philips v. Je. 400. 
Knightley, Eaft. 4 G. 2. Stra. 903. . | 
4. It was faid, that if a ſubmiſſion were by bond, and the arbi- Arbitrators 


trators awarded caſts ſubſequent to the bond, it would be wrong 3 —_— tal, 


*- 


wry 


ots  _ Srbitriment. 
aaof the but that arbitrators appointed by order of «if priut may allow coſts 
— -fubfequent to the order. And therefore the court directed the pro- 
the procho... thanotary to tax the coſts of a ſuit referred by order of niſ priut, 
_ notary." The and alſo the coſts of the reference, but ordered him to diſtingui 
— 0 them. Carpenter v. Jeynes, Hil. 5 G. 2. Prac. Reg. 45. 
he taxed to the time of the xeference but not after. Tynte un Every, Eaſt. 15 G. 2. Barnes, 58. 
8. c. an- 5. Arbitrators who are judges; to determine finally the differs 
- ningha51- ences between the parties, may, if they think fit, take upon them 
do inquire of, and give coſts as well as damages, and the court 
has no power to take notice of it any otherwiſe than if they are 
exceſſive, without any reaſon 2 for it, as an evidence of ſome 
undue practice. Per Lord Hardwicke, C. J. Shephard v. Brand, 
Trin. 7 G. 2. Rep. temp. Hard: 53, 8 | 
6. A parol award was held e and an attachment granted for 
282 5 money purſuant thereto» Rawling v. Mood, 
» 8 C. 2. arnes, 54. ; | 
11 the ardi- wo As to awards there are three rules: 1/, That the arbitrators 
mende. muſt make a final end, ſo as the parties may have the fruits of it 
th the Without ſuit. 2d, That they cannot delegate their authority. 
award is yoid 36, The award muſt be made within the time limited. Per Lord 
IA Ch, Hardw. 182. | | 
Hardwicke, 2 Atk. 50 . t here arbitrators have awarded releaſes, the leaving to the court to 
give directions to a to ſettle the form, does not vitiate an award. 2 Atk. 506. Neither does refer- 
ring coſts to be taxed, ib. 504. | 
8. c. ne. g. It was ohjected to an award, that the arbitrators had not 
Rex-47- purſued their authority, becauſe the ſubmiſſion conſined the award 
| to be made in writing indented, and the award produced was not 
- indented. Cur.—lt1s a perſect immaterial objection, and juſt the 
fame as if r had 2 the 2 ſhould be made on 
t paper. 'Gatliffe v. Dunn, Eaft. 11 G. 2. Barnes, 55. 
=o It was objected to an award, 1, That though the award 
be proved executed, it did not appear when. 2d, That the coſts 
ordered to be paid by the plaintiff, were taxed by the prothonotary 
who is not named in the award. 3d, That no releaſe was 
awarded. It was anſwered, (and the court thought ſufficiently) 
t as there was no affidavit to induce ſuſpicion, the execution of 
the award was ſuffcjently proved; that reaſonable coſts of ſuit 
were awarded to be paid, and though the prothonotary was not 
named, he was the proper perſon to tax thoſe coſts ; and that all 
actions were by the award directed to ceaſe, which is an ef- 
- * rYeQual releaſe. Stephen/on v. Browning, Eaft. 12 G. 2. Barnet, 56. 
10. The ſubmiſſion was to three arbitrators, ſo as they or any 
wo of them made an award, &c. An award having been made 
by two in. the-plaintiff*s favour, defendant moved to ſet it afide, 
3 objection that two had no juriſdiction without the third. But it 
appeared that the third had ſufficient notice of the meetings of the 
two, and might have been preſent if he would. Per cur, 
It is agreed by both-fides, that if the third had met, two might have 
X e an award; two have a-juriſdiction, but muſt meet purſuant. 
to rules of law, If the third had been preſent, his reaſons OE 
12 Ve 


30 A8 


If, 
diſp 
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have altered the opinion of the ocher two, and he is not therefore 
to be excluded by fraud, nor are the two to act without the third's 
having an opportunity to be preſent; but where the third has ſuf- 
ficient notice, and will not attend, the meeting of the two is 


| 5 and their authority ſufficient. Dalling v. Matchett, 


Mich. 14 G. 2. Barnes, 57- 

11; To lay it down as a rule, that arbitrators muſt chalk out 
particularly the method in which the award is to be carried into 
execution, would be too-nice, and overturn a great number of 
awards. | Per Lord Hardwicke, Chancellor. 2 Ath. 5o%ũñ. 

12. Where an award is good to a common intent, and anſwers 
che purpoſe of parties in ſubmitting to a reference, the court will 
not ſet it aſide upon trivial objections. 2 All. 505. 

13. Upon an application to the court to ſet aſide an award Ina cas 
made in a cauſe, it appeared that there had been accounts be- where the 
tween certain perſons then bankrupts and the defendant, and — 
that the latter had paid 1500 J. after the bankruptcy of thoſe per- ence wre 
ſons to the plaintiffs as their aſſignees, which was only a part of — or 
the ſum they demanded. The action was brought to recover a — goed 


* 


further ſum claimed as due from the defendants to the colm v. Ful- 
eſtate, to which the general iſſue had been pleaded, and pending ba, og 


the ſuit it was agreed to refer © all matters in difference between tended that 
the parties in the cauſe” to the determination of an arbitrator, who, th*ſe words 
upon examination of all the accounts between the parties awarded * 
the ſum of 700 /., to be paid by the plaintiffs to the defendant on ters in dic. 
a particular day. Several objections were taken to · the award: baute in that 
oh, That the terms of the reference only included all matters in 8 
ute in that cauſe, and therefore that the arbitrator had exceed- bitrator had 
ed his authority in awarding a ſum to be paid by the plaintiffs to *xc*eded his 
the defendant, no croſs demand having been ſet off in that ſuit, e hong 
and that it was the intention of the parties only to refer the mat- confider- 
ters in diſpute in that cauſe, appeared further by the agreement dn any 
that the coſts ſhould abide the event of the reference. 2d, That urin mate 
the plaintiffs, who were only aſſignees of the bankrupts, had no encebetween 
power of referring any other matter than the particular cauſe in + parties. 
queſtion, without the conſent of the creditors. 3d, That the ar- — 


bitrator had awarded a certain ſum to be paid by the aſſignees on andthecoure 


a particular day, which he had no power to do, for at all events v, bet 
the defendant could only prove his debt, if it exiſted under the (mm of 
commiſſion, and entitle himſelf to a proportionable ſhare of the were de. 
bankrupts effects with the reſt of the creditors. But the court (uibine of 
were of opinion, that the firſt objection was anſwered by the terms the cout, 
of the reference, by which it appeared that all matters in differ- and not of 
ence" between the parties in the cauſe were referred; the parties fr. Price 
in the cauſe is merely a deſcription of the perſons, not of the ſub= tween the 
ject· matter in difpute. With reſpect to the latter objection, if parties. 
this had been a debt due ſrom the bankrupt to the defendant, the 5. Cane 
objection would have holden ; but this debt was not contracted ſequl, Tr. 
before the bankruptcy, for the defendant inadvertently paid a ſum 22 C. 3. 
of money to the aſſignees after the bankruptcy, which it then 133 
appeared was not due to them; that ſum therefore could not be ing this caſe 


proved under dhe eommiſſion, and the arbitrator could only award ſud, that on 
1 1 EE that be 


found thi that the ſum which was overpaid to the aſſignees ſhould be tepaid 
Arca pa- by them to the defendant in ſelide. Malcolm and others Aſſignees 
rice, where v. Fullerton, Mich. 29 G. 3. 2 Term Rep. B. R. 645. % 
8 the cauſe, or all matters in difference between the parties, conſiſta in tranſpoſing the 
words ; in the inftance the words in the rule of reference are; © all matters in difference in this cauſe 
a between the parties; and in the latter, “ all matters in difference between the parties in this cauſe." 
Ni 2 Term Rep. B. R. 647. In a ſubſequent cauſe, Buller, J. obſerved, that as the diſtinction above taken 
was too refined for the general underſtancing of mankind, he thought it would be better to amend the 
terms of the reference thus, to make the former a reference of all matters in diff-rence in the cauſe,” 
omitting 4 betyeen the parties,” and the latter a reference of « all matters in difference between the 
| ' parties, omitting the words © in the cauſe.” Yide in Smith v. Muller, Eaſt. 30 G. 3. 3 Tem 
Rep. B. R. 626. e et». 
3Viner6z- (G 3.) Award, (Good.) The Submiſſion being by 
P debt on bond, the defendant craved oyer of the condition, 
- which recited, that there were differences between J. F. and the 
plaintiff, concerning a debt due from J. F. to him on a bond, and 
the condition was, that if G. F. (the defendant) for and on the be- 
Half of the ſaid J. F. ſhould perform ſuch award as arbitrators ſhould 
make on or before ſuch a day between the plaintiff and the ſaid 
F. the bond to be void. The defendant pleaded no award, 
and the plaintiff replied, ſetting forth an award which was of and 
concerning the premifes in the condition of the bond ſpecified, 
and it was awarded, that G. F. ſhould within ſuch a time pay or 
' cauſe to be paid to the plaintiff 298/. 9.x. 9d. and that the plain- 
tiff ſhould take the ſame in full of all demands; and awarded, 
that each of the parties ſhould execute a general releaſe, and then 
aſſigned a breach, that the defendant did not pay the money. To 
this there vas a demurrer and joinder. It was objected that the 
award was bad, becauſe not made between the parties to the ſub- 
- miſſion, and that arbitrators can in no caſe enlarge their power. 
But Lee, C. J. delivered the opinion of the court, that the award 
was good, it appearing upon the record that it had relation to 
G what was ſubmitted ; for though not exprefsly mentioned in the 
award itſelf, yet it appeared on the record to be made of and con- 
cerning the premiſes in the condition of the bond, it being ex- 
ſsly averred ſo to be in the replication ; ſo the award was with- 
in the ſubmiſſion, was final and mutual. Caybill v. Fitzgerald, 
£Eaft. 17 G. 2. 1 Will. 28. 58. 5 n | 


3Viners8. _ (I) How it is to be made (ſatisfactory, t&c.). 
i AN award (made upon a ſubmiſſion of all diſputes, Ee.) aſter 
reciting that there had been a ſuit, at law depending between 

che parties, determined that each of them ſhould pay their own 
charges at law, and that the defendant pay the plaintiff five ſhil- 
lings for his making the firſt breach .in the law. It was ob- 
jected that this was not final; to which it was anſwered, and 
ruled, that the ſubmiſſion being of all actions, c. and the arbi- 
trator reciting one, and referring to the ſubmiſſion as authorizing 


, e ee. 
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(und the patties not Jefiting to be heprd upon other, it could 
not 


1 


preſumed there was any other; and five ſhillings 


| awarded to be paid was plainly in ſatisfaction of the ſame action, 


and therefore a diſcharge of it, being paid or tendered. Hawkins 


0 (MI. 2) Conſtruction of Awards. 2 


„. A WARDS. muſt have two properties, to be certain and 


final; but the certainty may be judged of according to a 
common intent, and conſiſtent with fair and probable war Arg 
tion; and it is ſuſhcient in effect they be mutual and final. Hau- 
hins v. Colclough, Eaſt 30 G. 2. 1 Burr. 274. 

2. A benign conſt 


jon of awards hath taken place in mo- Awartcare 
critically into them; thus, where arbitrators award that A. ſhall eas —— 
y to B. all ſuch coſts, charges, and expences as the ſaid B. hath. tude and 
en put unto in a certain cauſe then depending between the nan 
ies z the court will intend that by coſts, charges, and they were 
1s meant ſuch as courts take notice of by their officer, they formerly : 
will take the words of the arbitrators to mean the ſame us if they n 
had been the words of the court, And although it did not ap- — Would 
pear in what court the cauſe was, it will be preſumed. to be a ſu- d nr 
perior court, and the rather if the defendant do not ſhew by dene den 
pleading that it was in an inferior one. Per Lord Camden, in Fam are made by 
b. Smith, Ach. 6 C. 3. 2 Will. 268. Jade ehe 


| a parties o 
choofing. Per Lord Mansfield, In Hawkins v. Colclough, Burr. 257. 


dern times, though formerly courts of juſtice looked nicely and 1% cad. 


(N) In what Caſes an Award ſhall be void in Part wWi=ts 


0 * WG”. $f 71 
or in all“. 17255 


"HE reference was of the matter if queſtion in a particular le the caſe 


1 cauſe, and not of all diſputes between the 2 and the W Pickcring 
© 


arbitrators awarded a certain ſum to be paid by the defendant to dv agg 


the plaintiff, with coſts, and each party to give general mutual 1117. the 


releaſes; it was objected that the arbitrators had exceeded their t 22k 


power, and if the court ſtruck out that part 2 which ed oe ofthe 


to an releaſes, there would be no mutuality, but every thing eta 
to be done by the defendant only. But the court were of opinion, Raue 14 fn. 
that it might be ſupported either by conſtruing the releaſe there- Abe. 242. 
in directed to be only ſo far good as falls within the authority of from bis 
the arbitrators, and rejeCting the reſt ; or if the releaſe be fag * bs 
ſed to be one entire thing, and not to be rejected in part, then ene being 
y rejecting it in toto. For firſt it falls within the reaſon of all the Gemerrically 
caſes which go upon the words de ef ſuper pram iſſt in the award: ebe 
that the award ſhall be good with reſpect to whatever is part of x 


the premiſes ſubmitted to arbitration, and bad as to all that is not dort the 


award is on 


ſaz and; ſecondly; the ordering of, releaſes implies à counters al bande. 


"wand. of all; aQions, though. no releaſe be formally given, and knonadget 
Vow T. * U | is 


to be good is a ſufficient” Aen. ' Pickering v. Wan Mich. 17 C. 3. 
* Blackft. 1117. vr | 
within the ſubmiMon, 44 that eit eld "he for non-performance of that part of the 
award which was tod; but it was objected that debt did not lie on the arbitration bond, the condition 
of which was to perform the whole award, and that could not be when part was declared to be void, 
But the court held (as appears alſo in Bridgm. 59. S. C.) that the award was good as to all that was ſub- 
mitced, and void for the reft, and the breach being aſſigned in a matter ſubmitted to the arbitrators, the 
plaintiff had a good cauſe of action, and fo had his judgment to recover. The caſe in Rolle is Vanlore 
v. Tribb;z"but the true name, r Dribble ; and wide Ingrave v. Webb, 
Fam 107. 2 Roll, 1 +192, Cro. Ja. 66 


| J 54 e. 296: oo” 
Zen OY b Unpirage. 
8. P. ane 1. N awake was et aſide, becauſe it ad that the arbis 
On trators, inſtead of chooſing an 4 which in caſe of 
K ns their not agreeing they were empowered had toſſed up who 


ſhould name one, and that the award was made by the perſon 
named In conſequehce yoo the tolling up. Hewitt v. Patiny, Trin. 

27 G. 2. „ $9. 
S. P. . 2 e was, Whether arbitrators could chooſe an um- 
5 Wood pire before the time allowed for making their award was expired? 
a | — it was upon great conſideration holden, that they might; and 
220.3. that unleſs in the caſe of Reynolds v. Gray, Salk. 70. there were 
8 a k an words in the rule of court by which the arbitrators were ap- 
ſeetns to be pointed to reſtrain them from chooſing an umpire until the time 
N for their making an award was expired, that caſe is not law. 


— as Doyſey v. Pitflow, Trin. 28 & 29 C. 2. Sayer, 221. 


| . Bond conditioned to perform the award. of two . | 
Aan in caſe of their nonagreement the umpirage of a third perſon. 


| an three j join in one inſtrument, purporting to be an umpirage. 

Ka court held the joining the arbitrators to be ſurplu 4 and he 
N did not vitiate the act of the umpire, and declared the caſe « jt 

F 1 Bulftrode, 184. to be ablurd. 8 v. Hadgion, Eaft. 46. 3. « {| 
44 » 1 Blackſte 463» «4 
ad 4. The parties havin referred all matters in difference to the « b. 

BE mr tt award of two arbitrators, or, in cafe of their diſagreeing, of an But 
er umpire, the arbitrators regularly heard all the e but dif- 0 
agreeing, ſtated this evidence to the umpire, on which he made ditra 

huis award without re-examining the witneſſes. After he had to 
made the award, the party againſt whom it was made applied to other 

* him to hear the evidence imſelf, and on his refuſing, moved the fore 
cC̃ourt to ſet aſide the award; but the court t thought at as no ap- 2 


cation was made to the umpire to examine the witneſſes before N 
had made his award, the rule ſhould be diſcharged with.colts. * 


| Ehe Lawrence, Bo 32G, 3. e R. 588. | (R) 


aan Q) In what Caſes the Award hal be void for * 

| Uncertainty,” | "I 
| 5 „ then the eee daten 31 
. l whereby cas ad 4g 0010 
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Barnet, 166. 


a maſter in Chancery would allow, was held ill, for they can only delegate their authority, 
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ſbould give ſecurity to pay the e an annual ſum for life, 


and that all manner of proceedings (if any) depending at law 
ſhould be no further proſecuted. Upon demurrer this was held ill, iy 
not being certain, final, or mutual. It was uncertain, becauſe it 
did not determine what ſort of ſecurity ſhould be given; it was 


not final, it ſtaying only proceedings then depending (if any) ; ſo 


that if the plaintiff had brought no ſuit, he was at liberty ſo to do, 


or even to diſcontinue what was brought, and bring new ones; and 


it was not mutual, there being no releaſes, or any thing awarded 


to be done by the plaintiff. Tipping v. Smith, Mich. 9 G. 2. 
Stra. 1024. 


2. Award that defendant ſhould pay plaintiff, or V. C. his at- V Dudley - 
torney, ſuch coſts as plaintiff was liable to pay of an action in the 7: fl. 
erel court, and coſts of an action at common law, between 1; G. 2. 
plaintiff and defendant, and others, held to be uncertain, and not Stra. 737. 
final, Coſts to be taxed by the proper officer has been held 88 
The authority of arbitrators may be delegated to a known officer; hy 3 — 
or, if coſts are awarded Kade , the ſworn officer may aſcertain 2890.2. 
the quantum. Certum eff quod certum reddi potefl. An award n 242+ 
may be good in part, and bad in part; but the objection here goes the defend- 
to the juſtice of the whole. Furnit v. Hallam, Zaft. 22 G. 2. —— 


e coſts 
pron named inthe award (ot officer of n coor) hold appint for cots provided thy ar ch 
in that inſtance, 


to one who the court will take notice underſtands it better than themſelves : the defendant had judgment 
on demurrer- Knott v. Long, Mich. 9 G. 2. Stra. 102 5. S. C. S. P. Rep. temp. Hardw, where the 
arguments are more at large. | | X 


3. An award (made upon a ſubmiſſion - of all diſputes,'&c.): 
was in theſe words, Whereas there has been a ſuit at law between 
«, the parties, that hath run to a great expence on both ſides, and 
« it being left to me to make an end of it, I determine that they 
5 ſhall-each of them pay their own charges at law, and that the 


* 


* defendant pay the plaintiff five ſhillings for his making the firſt 


« breach in the law; and it was objected, that it was uncertain. 
But the court ſaid, that certainty may be judged of according to 
a common intent; the ſubmiſſion is of all actions, c. The ar- 
bitrator recites one referring to the ſubmiſſion, as authoriſing him 
to determine it, and the parties not defiring to be heard upon any 
other, there ig no probable preſumption of any other; and there- 
fore it is certain enough. Beule v. Golclough, EAI. 30 G. a. 
An 9 


(R) Of what Things they may make an Award,  yYie 10x. 
In what Actions it ſhall be a good Bar. ond 


I, JT was ſhewn for cauſe againſt an attachment, that the ar- 
bitrator being by the rule confined to ſtate plaintiff's de- 

mand only, was debarred from the conſideration of the deſend- 

ant's demand on the plaintiff; that defendant having brought his 


— 


* 


| iſſue, and given notice to-ſet off his demand under the award. P, 
eur. It appears, that demand of the money awarded was made, and 
defendant in contempt, June 10. The notice to ſet off was not 
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till June 24. If the defendant pays the money, it cannot be ſet 


off, The plaintiff refuſing to conſent to a reference to the pro- 
thonotary, rule was made abſolute for attachment, but ordered 
to ſtay 4 month in the officer's hands. Harriſon v. Oliver, Eaft. 
11 G. 2. Barnet, 56. „ e e er e 
In che caſe 2. In an action for money had and received to recover the pro- 
of Ravee ceeds of certain , the defendant pleaded, inter alia, an award, 
Buller, |. to which the plaintiff replied, that the ſubject · matter of the preſent 
cited a caſe action was not included in the reference, &c. on which iſſue was 
3 joined. At the trial, the plaintiff called one of the arbitrators to 
venont; the Prove that this matter had never been laid before them bythe parties, 


| defendant' and that they had nog taken it into their conſideration in forming 


took ius on their award; but this evidence being rejected, on the ground that 


all the 


breaches the ſubmiſſion to arbitration included all matters in difference be- 


ſecondly, tween the parties, the plaintiff was nonſuited, The court, how- 
ever, upon application, ſet aſide the nonſuit ; and, upon the caufe 

leaſe, and going to trial again, the witneſs was admitted, and the plaintiff 
- thatthole Obtained a verdict, which it was afterwards moved ſhould be ſet 
e aſide, on the ground that the terms of the reference being of all 
herdeale matters in difference, was concluſive on the parties as to all cauſes 
made; and of action ſubſiſting between them, prior to the ſubmiſſion of which 
* be the ſubject · matter of the preſent action was one. But per Bu/- 
ſome other ler, J. there is no colour for the motion; the plaintiff may un- 


matter was doubtedly ſhew that this matter was not in difference between him 


ring. at and the defendant at the time of the ſubmiſſion, nor referred by 
in Mich. them to the arbitrators. Ravee v. Farmer, Hil. 31 G. 3. 4 Term 
78.5 Ps B. R. 146. | i 


all matters in differente referred, that the arbitrator ordered ſeveral ſors to be paid, and that the parties 


mould give general releaſes, that the defencant did pay the money, and that the releaſes were given. The 
plaintiff replied, that thoſe matters were not before the arbitration to which the deſendant demurred. 
After argument, Lord Mansfield, C. J. ſaid, the only queſtion is, Whethe a ſubmiſſion of all matters in 
_ difference, is a fubmiſſion of matters not in difference ? Et per cur. Judgment for the plaintiff. Go- 
lightly v. Jellicoe, Hil. 9 G. 3. 4 Term Rep. 147. n. (a). Sets, where the matter was in 
before the reference. Shelling v, Farmer, Mich. 12 G. 1. Str. 646. ä 4 


Wees (X) What Award ſhall be a good Bar of AQions. 
10 Aue was referred before the. aſſizes to arbitrators, who 


awarded all proceedings to ſtay, and mutual general re- 
leaſes to be given. Notwithſtanding this, the plaintiff. proceeded 


| to trial. The court refuſed to ſet aſide the verdict, and left the 


/ _ defendant to his remedy on the arbitratrion-bond. Potter v. Day, 
Mich. 7G. 2. Prac. Reg. 47. PET Any. | 
| 2. At the trial of a cauſe, a juror was withdrawn by eonſent, 
and all matters in difference referred to arbitrators, who made an 
award, that defendant ſhould pay a ſum of money to the plaintiff 
ata future day. Upon this, a motion was made to diſcharge the 
defendant out of cuſtod 


only remedy chen was upon the award, ind if there had been any 


Ex 


ody; and it was inſiſted, that the plaintiff's 


: re of wine to 


bs Arbitrement. V 
bail in the cauſe, it would have been loſt; and therefore the de- 
fendant ought to be diſcharged. But the court were of opinion, 
that the award is not a final, concluſive, abſolute determination, 
but'is liable to exceptions; and no proviſion being made by the 
rule for the defendant's diſcharge before performance of the 
'award, and the arbitrators not having ordered defendant to be 
diſcharged, their intention ſeemed to be, that all things ſhould re- 
main in. fatu quo till performance of the award. Aſpley v. Croſvley, 
Eaft. 7 G. 2. Barnes, 54. 


(B..a) Who ſhall take Advantage of Award. ge. 


F. One of the defendants, enters into articles previous to his 
marriage, in conſideration of 1100 f. portion, to veſt 1000/7. 
in truſtees within ſix months after his marriage, che intereſt thereof 
to be received by him and his wife during their lives; and aſter- 
wards the 1000 J. was to be equally divided between the iſſue of 
that marriage; and as a further E for the perſormance of 
this agreement, gives a warraut of attorney to the truſtees to con- 
feſs a judgment for that ſum, which is —— aſterwards entered 


pe F. after that, enters into partnerſhip in the wine trade with 
* 


and being indebted to the partnerſhip eſtate in a larger ſum 

of money than his intereſt in the partnerſhip effects, or any other \ 

roperty he had, could ſatisfy, the two partners ſubmit the dif- 
Reese between them to arbitration, and accordingly a parol 
award is made, that fo:ty pipes of wine, part of the ſtock in 

trade, ſhould be lodged in the hands of A., a third perſon, but 
any part thereof to be delivered *to either of the -partners on 
producing any bond, Sc. which had been entered into on account 
of the partnerſhip, paid off by the party producing the ſame ;; the 
be delivered to be in proportion to the money 
paid off. The forty pipes of wine were accordingly depoſited 
wich the conſent of H. and F. in the hands of A.; afterwards a 
ſcire facias is brought on the judgment ſo confeſſed to the truſtees 
in the marriage-articles, and a moiety of thoſe forty pipes taken 
in execution by a fire facias as the property of F. A bill in Chan- 


cery was brought by H., who was likewiſe a ſeparate creditor of 


F., and twelve other creditors, on the account of the partnerſhip, 
to ſet aſide the execution, and to haye the value of the moiety of 
the forty pipes of wine appropriated to the payment of the debts 
of theſe creditors, ſuppoling the pipes of wine ſpecifically bound 


dy the award, and the execution of it, by depoſiting them in the 


hands of A. according to the award, Lord Chancellor—A bill to 
carry an award into execution when there is no acquieſcence in 


it by the parties to the ſubmiſſion or agreement by them, after- 


. wards to have it executed, would certainly not lie; but the re- 
_ medy to enforce a performance of the award mult be taken at 
law. It has been ſaid, the evidence of F.'s agreement to the 


award after it was made, was not ſufficient to found a decree — 


U3 
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but what he principally relied on was, that none of the plaintiſſa 
the creditors were parties to the ſubmiſſion, nor did it appear that 
they were ſo much as privy at all to the tranſaction; and there- 
fore, as they were under no obligation of abiding by the award, 
they ought not to have the benefit of it, and the award here was 
calculated only for the indemnity of H. againſt the failure of F., 
without any regard had at all to the creditors, there being no pro- 
viſion made that the wines ſhould be ſold, or otherwiſe employed, 
for raiſing money for the payment of debts of the plaintiffs. The 
bill was Aiſenalſed. Thompſon v. Neel and others, Eaft. 11 G. 2. 
1 Athins, 60. | 7 | 


3Vinerzzo. (. a 2) Set aſide for Miſbehaviour, Cc. 
1. WIEN arbitrators, let their characters be otherwiſe never 

„ ſo unexceptionable, take money of one of the parties 

fingly, whether for charges or any thing elſe, before making their 

award'; as this is a matter of ſo tender a nature, that even the ap- 

rance of evil in it is to be avoided, and as ſuch a practice 

might be of dangerous example, it is ſufficient cauſe to ſet aſide 

an award; for if it were to be ſuffered, it would be hard to diſ- 

tinguiſh what is corruption. Per Lord Hardwicke, C. J. in Shep- 

hard v. Brand, Trin. 7 G. 2. Rep. temp. Hard. 54. : 

8. P. Ander- 2. Motion to ſet aſide an award, becauſe it appeared on the face 
3 of it not to be final or mutual, and for other defects appearing on 
or, the award. Sed per cur. An award cannot be ſet afide, unleſs it 

lie for fraud or corruption in the arbitrators, becauſe to theſe. caſes 

e only the ſtatute (a) extends. The court will not ſet aſide an 
W. 3. 615. award for defects appearing on the face of it, though it is a good 
reaſon againſt granting an attachment for refuſing to perform it. 

Hutchins v. Hutchins, Mich. 12 G. 2. And. 299. 


3. Though a miſbehaviour in the arbitrators is a good reaſon 


for moving to ſet aſide an award, it is not proper to ſhew it for 
$5 cauſe againſt an attachment. Anon. Mich, 12 G. 2. And. 299. 
| Fide pet; 4. It was ſaid by the court, that where objections ariſe upon 
| 3 the face of the award, they may be made at any time; but where 
tte party complains of corruption, or ill practice, he muſt do it 
_ — ſecond term. Stephenſon v. Browning, Eaſt. 12 G. 2. 
Barnet, 56. 85 
5. It was decreed that an award ſhould be ſet aſide, in reſpect 
that certain mazriage-articles were ſhewn only to one of the ar- 
bitrators, and not to both; and he to whom they were not Thewn, 
ſwore that if he had ſeen them, he believed he ſhould not have 
made ſuch an award. The Lord Chancellor held, therefore, 
that it was unfairly obtained; but agreed to the rules in 
caſes of awards, that the arbitrators are judges of the parties own 
| chooſing, and that therefore they cannot object againſt the award 
as an unreaſonable judgment, or as a judgment againſt law; but 
where arbitrators are deccived,.or where they make their award 
' _ wo > . clandeſtinely 


* 


22 2 Ob ISR IE PLOTS, oe. 


een 


„ „ „„ „ „ 23) bg 


1 


I s. 6 
— „% 


9 " » 
* 9 * 
. ” a. a ed. ar to a GodES - roo dS 6nd > ACS 


 clandeſtinely without ing each party 


— ficient notice of the time they intended to meet, or the particular 


vi. ſor the money awarded. Stockh v. Huggens and another, . 
86,2, e les,, eee ee 
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, in ſuch caſes a court of 


juſtice ought to interpoſe to fruſtrate and avoid ſuch awards. Vide 
1 Ath. 64. 22 529. | | | 
6. Per 


dwicke, Lord Ch.— When parties have ſubmitted 
themſelves to make che ſubmiſſion to the award a rule of court, it 
is a contempt of this court (Chancery) to diſpute the order, unleſs 
y can ſhew partiality, corruption, or miſbehaviour in the ar- 
bitrators ; and this will depend upon the denial of theſe fats in 
their anſwer, and if they do that ſufficiently, the plea ought to be 
allowed ; but ſtill; if upon the hearing of the cauſe, the evidence 


| ſhould be ſtrong enough to convince the court that the arbitrators 


have been guilty of corruption, partiality, or miſbehaviour, it will 
effectually open the plea, Vide 2 Atk.396. 07% DER 
7. An objection was taken that the arbitrators did not give ſuf- 


place at which they were to meet; but they are not bound to do 
it, and therefore no objection of that kind is material. Tittenſan 
v. Peat, June, 21 C. 2. 3 At. 530. Nein 
8. Debt upon an award, plea ui debet, verdict pro quer., and 
motion for a new trial, becauſe the judge refuſed to N 5 
defendant to give in evidence partiality in the arbitrators in mak- 
ing their award ; and it was inſiſted that the defendant might, on 
ni debet, give in evidence any matter that deſtroys the action; that 
partiality and corruption in the arbitrators made the award void, 
and being ſo, the action was deſtroyed. Sed. per cur. — The plea 


of ml debet, prima facie admits the award; and there never was 


inſtance where this kind of evidence was permitted to be given ; 
it would be to ſuffer evidence that affects third perſons. A jury, 
in à ſpecial verdict, cannot find any matter or fact N 
award ; by parity of reaſon nothing dehors the award (as partialit 
is) can be given to them in evidence. Wills.v. Magcarmich,, 2 
36.3. 2 Will. 148. „„ 9 
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(B. a 3) Actions. What A gigas fie on an. Award, . 


* 


aud what ſhall be ſaid Parcel of the Award. 


IN cen ing cauſe why an attachment ſhould not iffue for non- 2, F. Anon 
performance of an award, it was argued that the parties have G. . 
liberty by the ſtat. 9 & ro V. 3. c. 15. which inſtitutes the ſum- Andr. agg. 


mary way of enforcing awards, to complain of any undue practice 
in making the award any time within the next term after it is 
made, and in this caſe one of the arbitrators and one of the 8 


ties were not ſumnioned. Beſides which, the plaintiff 


his election, in ſuing out an action of debt, and was not ore 
entitled to an attachment. And per Lord Hardwicbe, there 

not to be an attachment while an action is pending. In theye: 
of an award there are two remedies, one by action, to which the 
party is entitled by courſe of law, but the other depends upon the 
diſcretion of the court, and both are for the very ſame pur 


4 


— 1 


\ | 
at een 
| (C. a) Declaration upon an Award. 


1. 1 N debt on an award, the plaintiff declared that ſuch a day the 
1 "defendant by bond ſubmitted himſelf to the award of J. P., 
an arbitrator, indifferently named and elected as well on the part 
bol the plaintiff as of the defendant. Demurrer inde ; becauſe the 
| plaintif had not ſhewn in his declaration what was neceſſary to 
maintain his action, there being no ſubmiſſion ſhewn on the part 
of the plaintiff. _ Et per cur. — The difference is, where the action 
is brought upon the bond of ſubmiſſion, and where on the award; 
in the firſt caſe, the defendant by craving oyer ſhews that there 
were mutual ſubmiſſions, the condition itſelf reciting it; but in the 
other caſe it muſt be averred, before you can properly introduce 
Jo award; * on the behalf” does not import him to be named 
by the defendant. And as a mutual ſubmiſſion is neceflary 
to be ſhewn, there is nothing tantamount on this declaration. 
Dilly . Polbill, Hil. 5 G. 2. Stra. 923. (fl. e 
2. Debt on award, which was, that S. ſhould pay to B. 22 /., and 
chat they ſhould give mutual releaſes of all actions and demands until 
the date of the faid recited bond of arbitration. Plea no award. 
Verdict for plaintiff. And in arreſt of judgment it was objected, 
.. "that it did not appear in the declaration, or any part of the record, 
* that there ever was any ſuch bond, fo that it is impoſſible to ſay 
"ON t wha: time this award makes an end of matters in difference 
bet! the parties; and for any thing that appears, it might be 
a2 parol ſubmiſſion, Sed per cur. This might 8 perhaps been 
A good objection at the trial, but after a verdict it will be ſuppoſed 
that the arbitration bond was ſhewn at the trial, and was agree- 
able to the releaſe, ſo there muſt be judgment for the plaintiff, 
"Belt v: Stmpfon, Mich. 27 G. 2. 2 Will. 10. 
3- In an action of debt upon an award, there is no need to 
| Kate iy the declaration any more of the award than will ſuppory 
_ . the plaintiff's caſe ; if there be any thing by way of condition pre- 
cedent tothe payment of the money, the defendant may ſet it out 
| in pleading) and this. has been the law ſo long ago as from the 
hn time of the regiſter (a), where there is a writ which ſets ſorth only 


8 'F; 
« * * 
P 1 
- 


— 


n D. 2) Plea, Replication, G., che Manner of ſetting 
ES, rn forth an Award in Pleading. | | | 


. DTU on bond, dated 28th March, conditioned to perform 
mn award to be made and delivered on or before the 21ſt 
"May then next following, the defendant pleaded mul agard fait 
on or before the 21ſt May. Replication, that the arbitrators be- 
fare the exhibiting the bill, c. to wit, on the 21ſt day of May, in 
"MP ö orde 
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accounts from J. B. deccaſed, the defendant's father. The de- 
fendant demurred ſpecially to this replication, and ſhewed for 


cauſe, firſt, that it does not ſhew that the ſaid award was made, 

and ready to be delivered to the parties on or before the 21ſt May, 

but the pretended time of making the award is included under a 

 widelicet, and not made or attempted to be made part of the iſſue 
in the cauſe. 2d, That it was made concerning tranſactions i 


poſed to have paſſed between the plaintiff and F. B. deceaſed, 

without ſhewing that ſuch tranſactions were ever admitted to ar- 

bitration by the bond, 3d, That the replication was a mere ne- 
gnant, neither confeſſing or avoiding, traverſing or deny- 


-gativepre 
ing the matter alleged by the plea. But the court held it to be a 


fitive averment, the ſcilicet being ſufficient in the replication for 
the defendant to have taken iſſue upon. Brſſex v. Bifſex, Trin. 
5 G. 3. Burr. 1729. = Ve Rt 
2. Debt on bond, by which the defendant as adminiſtrator But the fab. 


bound himſelf, his heirs, &c. to the plaintiff as executrix, con- miſſion ts 


ditioned (after reciting, that the plaintiff and the defendant had arditration 


by an adm. 


agreed to ſubmit to arbitration certain diſputes which had before nifrator, is 
ariſen between the plaintiff and the defendant's inteſtate, touch- not of ita 
ing certain articles of agreement between the inteſtate and the pace 
laintiff's teſtator) for the performance of an award to be made The caſe of 
by arbitrators concerning the matters aforeſaid, and alſo concern. Barry v. 
ing all other matters, c. between the ſaid parties, or either of — 
them. The plea after oyer ſet forth, that the arbitrators had ground thee 


awarded the defendant as adminiſtrator to pay the plaintiff as exe- e defend. 


cutrix 298/., on a certain day; and that the parties ſhould execute — 
general releaſes, and then plene adminiftravit; and that at the time ſelf, bis 


of entering into the bond, or afterwards, he had no affets- Plain- bar, &c. 


tiff demurred generally; and the court held that the plea was bad, on 
for that the entering into the bond amounted to an admiſſion of the award 
afſets, and that the defendant ſhould not afterwards be permitted which was a 


to diſpute it. There could be no doubt but that the adminiſtrator rene 


had bound himſelf perſonally. And with regard to the releaſes by the d. 
which it was ſaid exceeded the power given tothe arbitrators, the nen:. 
court could not intend that any thing was ordered to be releaſed, m FRY 


except the matters in diſpute between the parties, and it would firous of a. 
| be ſufficient for the deſendant to give a releaſe in the character rare 
of adminiſtrator, Barry v. Rus, Eeoft. 27 C. 3. 1 Term Rep. not there bs 


B. R. 691, | nay ſounds. 


demand which is mads upon him without diſputing it in an 3Gjon, and it may be advantageous to bach 
in diſpute thould dg referred. 


6 D | award of arbitrators, of and concerning all and all manner of 2 50.1. 
pauſes, aQtions, ſuits, troubles, dedts, claims, and 9 1 Will 253. 
* | wel, 


\ 


ordered the defendant to pay 567. due to the plaintiff on divers 


parties that the matter in dil and others v. Henry, Mich. 330. 3. 
$ Term Rep. B. R. 6. | | | So ATR A | 
forth the Breach of the qViner 121, 


D 


| Inwhich ſoever, He. depending between the parties; the defendant 
caſe it e ed no award, and the plaintiff replied an award made of and con- 

| rn verning the premiſes in the condition ſpecified, and that it was 

| otherthings, awarded, that the deſendant ſhould pay to the plaintiff 16“. 105, 
that — and all ſuch coſts, charges, and expences as the plaintiff had been 
ſhould pay put unto, in a cauſe then depending between the parties at a cer. 

El the cofls of tain day then to come; and that thereupon they ſhould give each 
Ew 2 other general releaſes; and then aſſigned a breach in non- payment 

| pending in of the 164. Tos. Upon demurrer to the replication 2 court 
\an inferior held the breach to be well aſſigned; for it is not neceſſary to aſſign 


courts which breaches of eyery matter in an award; the breach of any one is a 
jetted made forfeiture of the penalty of the bond: and if the award be good in 
che award that part, (for an award may be good in part, though bad in part, 
void for 7 whereof the breach is aſſigned, (the defendant having i 

| but the the breach by his demurrer,) the plaintiff muſt have judgment; 
court held and that judgment being for the whole penalty of the bond, it will 
—— be a bar to any future action on the ſame bond. Fox v. Smith, 
the award be Mich. 6 G. 3. 2 Will. 267. | Tha wr. 

ai alligned as to the other parts. 


bad, yet a breach might be 


4 f 
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Lr (H. a) Submiſſions and Awards by Rule of Court. 


Cookſon'v, | 1. A Submiſſion in writing made a rule of court to perform an 
Monkhouſe,” award to be made in writing or by parol, the court refuſed 


| Prac: Reg. to Make the award a rule of court, or grant an attachment for 
44+ cr. non- performance, becauſe by the affidavits it appeared to be a 
poarol award. Dickman v. Hutherd and others, Mich. 4 G. 1. 

Pra. Reg. 44. 6 \ v 3 
Vide ame, 2. Per cur. the g & 10 V. 3. c. 15. which limits the time of 
(5.22) cComplaining againſt awards to the laſt day of the next term, ex- 
2 tends not to ſuch as are made in purſuance of a rule of nf prius, 
but only where the ſubmiſſion is by obligation; and nothing is 2 

* ground within that ſtatute for us to ſet aſide an award, but 0 
manifeſt corruption in the arbitrators. Anderſon v. Coxeter, Loft, 
6 G. 1. Stra. 301. N 8 25 K 

3. The ſubject of an action was referred to arbitration, 
and the arbitrators awarded certain things to be done by the 
defendant ; the plaintiff afterwards applied to the court for an 
attachment for non-performance of the award, and read ſeveral 
affidayits to prove it; the defendant, on the ether fide, read 
oh affidavits to prove bis compliance with the directions of the 
award; whereupon the court ſaid, it was diſcretionary. whether 
they ſhould enforce the award an attachment; and there 
being a contrariety of evidence, they would not determine it 
by affidavits, fince the plaintiff had another remedy by action 
_ the award. Sir Thomas Hales v. Taylor, Eaft, 12 G. 1. 

- era. 5 7 EW 4 "0 ; . TT, : T6} - 
en obs + 38 contained in the condition of arbitration bonds 
JeQted that vas made a rule of court, on producing the 1 


che agree- 


' 
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Trin. 8& 9G. 2. Barnes, 55. 


tachment brought a 


| © Arbitrement. | | 299 
conſent is ſhewn by the execution of the bonds. Rudd v. Coe, ment . 
"ule of ccurt, was no pirtof the ecndicies of thd hood, but was written vader and not Sgned; bar ie ap 


rit that the ſubſcription was made before the execution of the bond it wax taken = 
e ers 
ifion was made a rule of court. Carter v. Manſbridge, att. g O. 2. Barnes, 65 Eo, 


s. On motion being made for an attachment for non-perform- 3 
* of an award, an objection was offered to be made to the bot objet to 


| award in point of law; but the ſubmiſſion being by bond per ſtat. 7 5 fo 


g & 10, 3. . 15. no objection could be made after the firſt not ent 
term. Dubois v. Medlicatt, Eaft. 10 G. 2. Barnes, 55. —_ 


ſhewing cavſe againſt a motion for an attachment; but he muſt obtain a rule for that purpoſe withia 
erer Holland v. Brooke, 


Hil. 25 G. 3. 5 Term Rep. B. R. 261. | 


6. An award was made a rule of the court of K. B. according 
to a ſubmiſſion for that purpoſe, and an attachment had been 
granted for not obeying 'the award. The defendant in the at- 

ill in Chancery, ſuggeſting fraud and cor- 
ruption in the arbitrators, and praying that the award might be ſet 
aſide. The Lord Chancellor ſaid to his counſel, Why did you not 
proceed in the court of X. B., the proper court to examine into 
the partiality and corruption of arbitrators ; which you might have 
done by ſhewing cauſe why the rule for an attachment on the 
non-performance of the award ſhould not be made abſolute ? 
However, as the anſwer to the bill was very looſe, and there was 
an expreſs ſubmiſhon to amend any error made by the arbitrators 
in reſpect to the accounts, his Lordſhip let the plea ſtand for an 
anſwer, with liberty to except. Kampſhire v. Young, March, 13 G. 2. 4 


2 Athins, 255. . 


7. At the aſſizes, the plaintiff had a verdict for his ſecurity, It is necet. 
and matters in difference were referred to arbitrators by rule, who fy ia ſuck 
made an award within the time limited, whereby the defendant 9 —. 
was ordered to pay plaintiff 300“. The rule of aſſizes was made affidavit of 
a rule of court. And the plaintiff electiug to proceed upon the 
verdict, and not by attachment, of contempt for non-performance 
of the award, moved for leave to enter judgment, and take out 
execution for the money awarded ; which was granted. M£ettle v. 
Grove, Eafi. 15 G. 2. Barnes, 57. But the plaintiff had not a „ { 


right to enter judgment without leave of the court, Bid. ns. &e, 
rin. 17 & 


780. 2. Batnes, 58. Yet it has been ſaid, that where time and place is appointed by an award for the | 
doing a thing, it is equivalent to a demand of the performance of the thing awarded, but i; is receſlary to 


made a 


5 


prove ſervice of award upon the parties. Anonymous, Eaſt. 6 C. 2. Pratt, Reg. 46. And it ſeems 
that th party beer ou of the way, lewing « copy of the award at hi houſe, i + god ſervice upon th 
ſame reaſon as leaving a copy of a rule, Beck v. Timbrel, Eaſt. 5 G. 2. PraQt. Reg. 46. 


8. The court held, that on 9 10 V. 3. c. 15. they could not 8. P. Ano. 

receive any complaint to ſet aſide an award, till the ſubmiſſion wag “ 
re of court, and that a conſent in the ſubmiſſion bond to — — 2 

make the award a rule of court inſtead of the ſubmiſſion would Hardw. 233. 


ot warty their interpoſing. Harriſen v. Grundy, Hil. 16 G. 2. 
1178. | 

„ The court maade a role, that a ſubſcribing witneſs to an ar- 
bitration bond ſhould ſhew cauſe why he ſho 1 
* . | vit 
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fidavit touching the execution of that bond, and upon affidavit of 


- ſervice the rule was made abſolute. Anonymous, Eaft, 16 G. 2, 


Barnes, 58. 

10. A queſtion was made, Whether the caſe of a ſubmiſſion 
entered into by rule of court where a cauſe was depending in the 
court was within the act 9 & 10 V. 3. c. 15. for determining diſ- 
Terences by arbitration. And the court thought that it was not, 


+ but that it ſtood upon the common law, independent of the act, 


which was made to put ſubmiſſions to arbitration in caſes where 


there was, no cauſe, depending upon the ſame footing as thoſe 


where there was a cauſe depending. Lord Mansjeld, C. J. held 
the act to be only declaratory of what the law was before in caſes 
where there was a cauſe depending in the court; and obſerved, 


that the court will not enter at all into the merits of the matter 


referred to arbitration, but only take into confideration ſuch legal 
objections as appear upon the face of the award, and ſuch - 
jeftions as go to the miſbchaviour of the arbitrators. Lucas ex 
dem. Markham and others v. Wilſon, Mich. 32 G. 2. Burr. 701. 


11. Upon a queſtion, Whether an application to ſet aſide an 


award came too late, the award being a ſubmiſſion within the 


ſtat. 9 & 10 V. 3. c. 15. / 2., Lord Mansfield obſerved, that the 
firſt clauſe was inaccurately penned, yet the meaning of it was 


- ſufficiently explained by the proviſo in / 2. 3. and ſaid he was ex- 
tremely clear, from the words of the proviſo, that the time of ob- 
jecting to an award is expreſsly limited to the laſt day of the term 


next after it is publiſhed, He was equally clear, that where no 
objeCtion is made within the limited time, the other fide may ap- 


ply for an attachment to enforce the performance of the award. 


Freame & Ux. v. Pinnegar, Hil. 14 G. 3. Cowper, 23, 

12. Motion was made for an attachment againſt the plaintiff 
ſor non- payment of money purſuant to an award. Ihe defendant 
by an indorſement on the award unſtamped had authorized T. to 
receive the money, who demanded it. Gould, J. doubted whether 
this was a ſufficient authority, without a warrant of attorney ſor 
that purpoſe. But it being alleged that this was the uſual prac- 


| tice, a rule was granted to ſhew cauſe; but none was ever ſhewn, 


Langman v. Holmes, Eaft. 15 G. 3. Blackfl. ggo. 
13. It bas been ſettled of late years, that an attachment far 
non-performance of an award is only in the nature of a civil ex- 
ecution. Per Buller, J. in Rex v. Myers, Eaſt. 26 G. 3. 1 Term 
Rep. B. R. 266. e Sy | 
14. On a motion for an attachment agaiaſt the defendant for 
not obeying an award, it. appeared that a ſubmiſſion to an arbi- 


tration between the parties had been made a rule of court, but the 


arbitrator not having proceeded within the time limited, one J. H. 
and the defendant R. H., who were the real parties in the cauſe, 


the plaintiff being only a nominal plaintiff, had agreed to a ſecond 


arbitration, which was not made a rule of court; and it was for 
not obeying the award made by the ſecond arbitrator that the at- 
tachment was moved far. Per cur, —This award is a mere nul- 


| "lity; for, 1ſt, the reference was not made by the parties on the 
record, who ſhould both have conſented to the rule of court; 
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made. Upon referring to the act of parliament, the court were 


clearly of opinion, that the motion ought to have been made be- 


fore the laſt day of the term after the award; and therefore 
refuſed the rule, notwichſtanding it was urged that the ſtatute 
9210.3. c. 15. 7 2., which required theſe ſort of motions to be 
made before the laſt day of the next term after the award made, 
only preſcribed the limitation, in caſes where corruption or undue 
means were attributed to the arbitrator, which was not the caſe 
here. Zachary v. Shepherd, Mich. 29 G. 3. 2 Term Rep. B. R. 781. 
16. Where a ſubmiſſion to an award is made a rule of court 


under the ſtatute (there being no action) as there is no proceed- 
ings in the court till the rule for attachment is granted, the affi- 


davits on which that rule is obtained need not be intitled in any 
cauſe; but the affidavits on which cauſe is meant to be ſhewn 
againſt the rule for attachment muſt be intitled; and the reaſon 


[nay is, if they are falſe, the parties cannot be indicted for per- 


ury. Bevan v. Bevan, Eęſt. 30 G. 3. 3 Term Rap. B. R. G01. 


| _ Ciſes in Equity. As to Awards. 
1. OT: ATED accounts were ſubmitted to arbitration. The arbi- 


trator, without regard to any of the ſtated accounts, made up 


an account in his own way, bringing in the plaintiff. indebted to 


the defendant 25 /. The plaintiff, underſtanding what award the 
arbitrator was about to make, /ent to him to defire him to defer hir 


award, till he ſhould tall with him in ſupport of the flated accounts, 


and know what objections were made againſt them, The arbi- 


trator, natwithflanding, made hit award. The ſubmiſſion was made 


an order of the court of Ih, after the award made. The 


bill was to ſet aſide this award. 
could not be ſet aſide, becauſe the complaint had not been made 
before the end of the next term after the award made. Lard Ch. 
Talbot was of opinion, that the confirmation of the ſubmiſſion 
muſt be prior to the award, and that as to the time, it was in the 


e defendant objected, that it 


preſent caſe ĩmpollible for the party to apply within the term after 


the award made, becauſe the ſubmiſſion was not confirmed until the 
end of the next term after the making the award. That there was 


ade 


corruption or undue means, in proceeding to make the award, when 


, haviour in the arbitrators; and this will 
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the plaintiff fr had deſired to be heard. Award ſet afide with colt, 
| Spettigue v. Carpenter, 3 P. Nins. 361. or 


2, A. in contemplation of his marriage, confeſſed a judgment 
to truſtees for 1000 J. upon certain truſts. Subſequent to the mar. 
riage the huſband entered into partnerſhip. Some time afterwardg, 
the huſband g indebted to the partnerſhip, the two partners 
ſubmitted their accounts to arbitration, and the arbitrator made a 


_ pardl award, by which 40 piper of wine, part of the flock in trade, 


were direfted to he lodged in uhr bands of a third perfon, and that 
upon either party paying any of certain bond debts due from the 


partnerſhip, part of the wine was to be delivered to the party 
ted, 


paying, in proportion to ſuch payments. The wine was depo 


after which the truſtees in the marriage · articles, ſued out execu⸗ 
tion upon their judgment, and took a moiety of the 40 pipes in 


execution as the property of the partner, who had confeſſed the 


: judgment. The partnerſhip creditors brought a bill to ſet aſide 


this execution, and to have the value of the 4e pipes of wine 
priated to the partnerſhip debts, in execution of the award, 


2 Hing the xvine was ſpecifically bound by the award, and by depoſit- 


ing it in performance of the award. Ch. Har: ſaid, a 
bill to carry an award into execution would not lie, except in the 
caſe of acquieſcence in it by the parties to the ſubmiſſion, or an 


agreement by them afterwards, to have it executed. t in the 


preſent caſe, none of the plaintiffs (the ereditors) were parties to 
the ſubmiſſion, or ſo much as privy to itz und „as they 


were not bound by the award, they could not have the benefit of 


it. Bill diſmiſſed. Thompſon u. Noel, 1 4th. Go. 


3. An award had been made a rule of the court of K. B. under a 
ſubmiſſion for that purpoſe, and an attachment had been granted, 


for not obeying the award. The plaintiff brought his bill, ſug- 
geſting fraud and corruption in the arbitrators, and praying that 
the award might be ſet afide. The defendants pleaded the award in 
bar to the plaintiff's hill, and inſiſted it was a fair and juſt award. 


Per Lord Chancellor—The XK. B. would have been the proper 


court to have examined into the partiality and corruption of the 
arbitrators. But as the anſwer was very looſe, and as there was an 
expreſs ſubmiſſion to amend any errors of the arbitrators with re- 


ſpect to the mutual accounts, the plea ſbould fland for an anſwer, 


with liberty to except. * v. Young, 2 Atk. 185. 
4. In a dubmüben to arbitration, and which had been made an 


order of the court of Chancery, one condition was, that the par- 
ties ſhould be refirained from bringing a bill in equity againſt 


the arbitrators. The arbitrators made their award, upon which 


the plaintiff brought his bill againf them, charging. corruption 
and partiality, and praying that they might ſet forth the accounts 
which had been the ſubject of the ſubmiſſion. Per Lord Ch. 


Hardwicke—When the parties have ſubmitted to make the ſub- 
- miſſion a rule of court, it is a contempt of the court to diſpute the 


order, unleſs the parties can ſheww Py, corruption, or miſbe- 
of theſe facts in their anſwer, and if they do that Jefcienty the 


plea ought to be allewed ; but ti, it at the hearing, the evidence. 


hould 
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enough to ſhew- that the arbitrators had been 
ilty of corruption, &c, it will open the plea, Plea allowed: 
v. Groucher, 2 Ath. %% 1 W 1 = 
5. One partner brought his bill againſt arbitrators, to whom. 
partner, ing an in the accounts from which the 
— — * and that the award might be ſet 
aſide, and that a general account might be taken of all the part 
nerſhip tranſactions. The defendant pleaded an order of the cout; 
made in former cauſes, between him and the plaintiff, by conſent, 
referring all matters, and the award, and averred that the award 
was fair and juſt. Upon the argument, the plaintiff's counſel, 
objected to the award: 1ſt, That it directed the debts to be paid 
by the parties in moieties, and then mentioned three of thoſe debts, 
only, in which reſpect it was not final. ad, That the arbitrators 
had recommended that a receiver ſhould be appointed by the 
court, which was deputing their authority, and therefore was 
not their own judgment. zd, That the arbitrators ought to 
have ſettled the releaſe themſelves, and not to have directed 
it to be done by a maſter. Per Lord Hardwicke—The court 
will not preſume there are any other debts than thoſe mentioned 
by the arbitrators themſelves. As to the receiver, if the parties 
do not approve of the court appointing a receiver, it is ſurpluſage 
only; and as to the releaſe, it would be very extraordinary if, be- 
cauſe they left it to the court, that the court ſhould interpoſe 
merely to make that a bad award, which, without ſuch interpoſi- 
en 3 good one, Plea allowed, but plaintiff not to be pre- 
cluded at the hearing, from objecting to the award for fraud or 
alt l ORE * | f | 2 


6. A. brought his bill againſt B. his partner, for a diſcovery, 


and to be relieved againſt certain frauds charged to be committed 
by B. To this bill B. pleaded articles of partnerſhip, by which he 
and the plaintiff had agreed, that in caſe of difference, all matters 
reſpefFing their buſineſs, or the conſtruction of the articles, Su be 
referred, and averred that the matters in the plaintiff's bill related 
only-to-the partnerſhip, and that they had never been ſubmitted 
to arbitration, nor had the plaintiff ever propoſed a reference, or 
nominated- any -perſon to be arbitrator z though the defendant 
„and was always ready to ſubmit all matters to arbitration. 
Per Lord Chancellor—Such a clauſe in articles ſhould have 
in it a power given to the arbitrators to examine the parties, 
as well as witneſſes, upon oath, which this has not. Perſons 
* certainly make ſuch an agreement as will ouſt: the court 


its juriſdiction. If the plea was to be allowed as to the. YideHlf- 
relief, it could not as to the diſcovery; and then the court muſt bide v. Fen- 
admit a diſcovery, in order to aſſiſt the arbitration, which would nings fal. 


vot be proper for the dignity of the court to do. Plea over- ruled. 
TS — 2 Ath. 5 b. 
7. Arbi awarded as follows, “ that with conſent of all 
< parties, one or more recovery or recoveries ſhould be ſuffered 
« of the whole eſtate of P., and that a deed to lead the uſes thereof 
* N 2 « thould 
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' ſhould be executed by ſuch parties to confirm the eſtates in the 
c ſume manner as the ſame were giver! by the will of P. Deeds 
were'accordingly P the plaintiff executed ſuch deeds, 
and recoveries were in purſuance thereof; but upon in- 
r that the uſes declared in the 
varied much from the uſes of the wifl, and in particular, 
that the plaintiff's part of the eſtate was limited to the plaintiff 
life ohly: Upon which the bill was brought, to have the be. 
t of the will and award, and that thatpart of the eſtate claimed 
_ plaintiff might be conveyed to her in fee. Per Lord Ch, 
ardwvicke —If arbitrators go upon a plain: miſtake as to law or fad, 
22 will relieve againſ the award. Conforth v. Green, 2 Vern. 10; 
rr a fee under 
the will, decreed that the uſes of 7 ſbould be reflified accerdi 
Ridout v. Pain, 3 Atk. 486. ' | 212 
8. To the plaintiff's bill the defendant pleaded an award. Per 
Lord Chan — The only ground to affect 2 award, is collu-· 
, or groſs miſbebuuioum in arbitrators : a plea of an award is not 
N N but to the diſcovery z for a de- 
fendant is not obliged to ſet out the whole account between him 
and the plaintiff an award in his favour, for that is concluſive 
to all 1 965046 na ER . 2 r error 
be charged. In t ent caſe, plaintiff ir not prec proving 
be rh Bc. if he has D es the objection, that 
arbitrators are to give notice of the time and place of meeting, they 
are not bound to do it. Plea allowed. Titten/on v. Peat, 3 Ath. 529. 
9. The vill was to ſet aſide an award, and for a diſc — 
the arbitrator of the grounds and foundations which he 
made the award, To this the arbitrator. pleaded, he was nat 
obliged to ſet forth the grounds and foundations upon which he made 
his award. Per Lord Hardwicke—If. any palpable miſtake was 
made by an arbitrator, or miſcalculation in an account, the party 
vur 


ieved might bring his bill againſt t in whoſe 
. made, to have de mla ee, Par — 
_ arbitrator. Plea allowed. Anonymous, 2 Ati. 644. - | 
10. Plaintiff brought a bill to ſet aſide an award, and proved, 
that at a meeting, one of the arbitrators ſaid, be ſhould not mind fai 
 #hat being convinced L. (the plaintiff's'teſtator) had miſuſed the de- 
fendant, and having it now in his power, he ſhould mulft L. ＋ repre- 
ſentative. Plaintiff inſiſted the only relief was in equity, the parties 
not having proceeded under the ſtatute 9 10 V. 3. c. 15. and 
the ſubmiſſion not having been made a rule of any court. Lord 
Hardwicke at the hearing ſaid, that what was ſaid by the arbitrator 
Was a direct wrong, à partial rule of judging and eg hi Mee. 
That he was not an atbitrator to fine the parties, or to go 
ing to his belief only, but according to evidence. That it was near 
the caſe of Ward of Hackney v. Periam, before Lord: Macolesficld, 
21ſt April 1719, in which one of the arbitrators joined in an 
award, declaring, that he would make V. (one of the parties) 
& pay the coſts of a ſuit then before the Maſter.“ In that caſe 
T.ord Macclesfield decreed the arbitrator to pay the coſts 2 | 
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uit. Lord. Hordwicke directed both the arbitrators to be examined 
atories relating to it, and declared that if it ſbould turn 


Si. 
on inter | 
aul, that the arbitrator did malt the declaration, he would follow. the 


dent, and make him pay the coſts. . Chicot v. Lequeſne, 2 Veſ. 315. 


11. Plaintiff by his bill prayed, to ſet aſide an award as unduly ob- 
tained. It appeared that marriage articles, which were the ſubject- 


matter of reference, were ſhewn to one of the arbitrators only, and 


not to both, and the arbitrator ro whom they were not ſhewn, 
ſwore, that if he had [een them, he believed he ſhould not have made 
4. Lord Hardwicke (aid, that where, as in this caſe, ar« 
'bitrators were deceived, or where they make their award clan- 
deſtinely, without hearing each party, in ſuch caſes a court of 


v. Juen, 1 Atk. 63. | n 
12. On a bill to ſet aſide an award, Sir Thomas Clarks, Maſter of 
the Rolls, ſaid, the court would not let the party go into any 175 
objections, except for partiality and corruption; but that if the bi 


' Juſtice ought to interpoſe. Award decreed to be ſet Ade. Medealf 


wat for an account, and prayed to ſet aſide an award, in order to let 


in ſuch account, there plaintiff might make legal objefiont. In the 
ſent caſe, the arbitrators confeſſed they had miſtaken two 
ums in the account, and ſtated what they were, But his Honour 


thought, they were not ſufficient 10 ſet the award' afide in toto. 


Champion v. Wenham, Amb. 245, v4 
13. The parties were partners in trade, and one N 
a bin againſt the other for a diſcovery of monies paid, and other 


partnerſhip tranſactions and relief. To this bill defendant pleaded, * 


that, hy the article; of copartnerſhip, all di ferencet were to be referred 
to arbitration, and that there ſkou!d not be any ſuit at law or in 
3 0 and that the matters in diſpute had net been ſo referred, 
25 ellington v. Macintaſb, 2 4th. 569. was cited. Per Sir Llyd 
Wem, Maſter of the Rolls. If the matters in controverſy were 
not within the range of a reference, that objection would be fatal, 
The opinion attributed to Lord Hargwicke in Wellington v. Macin- 
Hat the arbitrators ſhould have had à power to examine on 
oath, muſt be miſreported, as the parties could not give the arbi« 


trators ſuch a power (a). If this caſe had been refered to arbitrators, (% 
and they had found the examination of the parties inſufficient, Mire | 


v. H 
"rg 


they would Have declined to determine, and by their ſo declinin 
the juriſdiction of this court would have been rgſtored. Plea 
allowed. Half hide v. Fenning, 2 Br. C. C. 336, | 2 
14. Exceptions were filed to an award. Mr. Attorney General 

moved to diſcharge the order, on the ground chat the award was 


- final, being made by perfons appointed Judges. by the parties 
_ themſelves. 1 


For the exceptant were cited Cyeſly v. Carring- 
fon, 1 Vern. 469. and Hide v. Cooth, 2 Vern. tog. Lord Chan- 
eellor (Thurlow) ſaid, If it remained open to exceptions, it 
ſeemed to be rather a reference than an award: that in the pre- 


| ſent caſe it was intended, that the whole matter ſhould be refered 


in excluſion of the court, except as to the coſts ; and that he did 


not agree with the caſes in Vern. That the proper way would be 


to move to ſet aſide the award, and the topics in the exceptions 


. 
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would apply te Tach a motion, 'a miffake in thr arbitrators being 4 
| ground to fot aſide an award. Price v. Williams, 3 Br. C. C. 163. 
Note. The 15. Hill to open an accbunt for fraud, which had been referred to 
cate, 58 1% arbitration, 2 out particular 'inflances of error and fraud in the 
Rates, that account. e Fat er that there could not have been fuch an 
Lord Chan- award, if papers had been produced which were withheld by the de- 
Aa e, fendant. To this bill the defendant pleaded the award, and the 
dut, by the Plea alſo ſtated a releaſe of the matters contained in the bill. 
trrata at the d Chancellor ( Thurloto) ordered the plea to fant for ar anſwer, 


end of the with liberty to except. Burton v. Ellington, 3 Br. . 196. 


Dal 2 5 
. 16. Croſs motions were made; one of which was for an attach- 
ment againſt the plaintiff for not performing an award, the other 
| the plaintiff to have the award ſet aſide. Per Lord Chancellor 
"1 (Buske, An award cannot be ſet afide upon the ſimple ground 
of erroneous judgment in the arbitrator, for to his judgment they refer 
their diſpute, and that would be a ground for ſetting aſide every 
award. In order to induce the court to interfere, there muſt be 
ſomething more, as corruption in the arbitrator, or groſs miſtake, 
either apparent upon the face of the award, or to be made out by evi- 
dence : but in caſe of miſtake, it muſt be made out to the ſatisfaftion of 
the arbitrator, and the party muſt convince him, that his mind was in- 
that miſiake; and that if it had not happened, he ſhould 


haye made a different award. Upon a general reference to arbi- 


tration, the arbitrator has a greater latitude than the court. His 
Lordſhip refuſed to ſet afide the award, Knox v. Symonds, 1 Ve. 


\ Jun. 36g. AW | "$90 OR 
17. Mercantile partnerſhip accounts were ſubmitted to arbi- 
rators, who were to take them in the ſame manner as e 4 


after, and by the ſubmiſſion it was provided that the award ſhould 

be nal. Exceptions were taken to the award. The principal 
. objection was, that the arbitrator had awarded a balance due, with- 
out having ſtated how he made up that balance. The court, upon 
conlideration, decided, that exceptions to an award would lie, but that 
theſe exceptions were open to objections as to the nature of them. 


9. . That though exceptions to an award might be taken, yet that no- 


thing that goes to the fact of the award can come on by way of 
- Exceptions; and notwithſtanding the words in the reference, 
L that the accounts were to be taken in the fame manner as be- 
tc fore a Maſter,” yet that there was a radical difference between 
ſuch a reference and an award, the Maſter being only the miniſter, 
and the court the judge, but that arbitrators were clearly jud 2 7. 
the matter fact. That it was unneceſſary, and would be of mil- 
chievous conſequences, if arbitrators were to ſet forth in ſchedules, 
the balances of the particular accounts which made the \general 
balance, That the queſtion attempted to be raiſed was upon 


th 


matter of fact, and could not be gone into upon exceptions. 


Theſe es. xceptions over-ruled. Dick v. Millgan, 4 Br. C. C. 117. before 
ceptions the Lords Commiſſioners, 24th November 1792. 


were re- 


argued befere Lord Loughborough, Ch, and he affimed the order of dhe Lords Corumiftioners, 4 Br. 
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arbitrement. 


- 1B. Al miatters in diſpute were, under a general order of reference 


in this cauſe, referred, and 0 exceptions were to be talen. The 
award was made, which produced croſs motions to confirm and 
ſet aſide the fame. Four objections were relied upon: 1ſt, That 
the arbitrators had allowed compound intereſt ; 2d, That the ar- 
bitrators had allowed the defendant to ſet off the value of certain 
bills of exchange, without ſhewing them delivered 7 any diſ- 
charge or — wen in reſpect thereof; 3d, That the arbi- 
trators had charged the plaintiff with ſeveral premiums, without 
having had the policies produced to them ; 4th, That the arbitra- 
tors had allowed nine months credit upon a fum of ooo 7., being 
an average loſs paid by ſeveral underwriters to the defendants on 
plaintiff's account, whereas the uſage was, that à loſs ſhould be 
— immediately on adjuſtment. The court ſeemed to adopt 
Lord Thwurlow's opinion in a caſe (a) before him, that compound 


(a) Ex parte 


intereſt could never be allowed but upon the ground of a contract Hanke; 


between the partics to allow it, either expreſs, or to be inferred 


from the nature of their dealings. The court alſo held, that it 


was within the province of arbitrators to draw the concluſion of 
fact, and that the court did not take upon itſelf to inquire, whe- 
ther arbitrators had judged right or wrong upon facts. That as 
to the bills of exchange, that was a queſtion of fact alſo. That 
as to the policies of inſurance, the court was not inclined to allow 


premiums without policies, where there was room to ſuſpect 


were not taken out; but the court muſt have direct evi- 
dence of the fact, without which it would not convict the arbi- 
trators of having acted contrary to law. That the queſtion upon 
the credit allowed on the oo J. was alſo matter of fact. And 
Lord Commiffioner Wilſon ſtated the grounds for ſetting aſide 
awards to be, 1ſt, That the arbitrators had awarded what was out of 
their power ; 2dly, Corruption, or that they had proceeded contra 
to prineiples of natural juſtice, or that without reaſon they woul 
not hear a witneſs; 3dly, That they proceeded upon mere 
miſtake, which they themſelves admitted, and added, that when any 
thing was ſubmitted to arbitration, arbitrators could not atuard conn 
trary to law, becauſe that was beyond their power, for that the 
parties intended to ſubmit to them only, the legal conſequences of 
their tranſactions and engagements. The court refuſed to ſet aſide 
the award. The ſame motion to ſet aſide the award afterwards 
came on, by way of rehearing, before the Chancellor. Per Lord 
Chancellor Loughborough. — All the argument is upon error and 
miſtake z corruption, miſbehaviour, or exceſs of power, which are the 
only three grounds upon which to ſet afide awards, have not been 
ſtated. Error of judgment in arbitrators cannot be corrected by 


the court, but one of the three before-ſtated grounds muſt be made 


out, There is no ground for the mation. Lords Commiſſioners or- 


der affirmed. Morgan v. Mather, 2 Veſ. jun. 15. 


19. The CorniſsCopper Smelting Company brought a bill againſt 


the defendants, ſtating, that in 1785 they entered into articles 


with the defendant, by which it was agreed that a certain quantity 


of copper ore ſhould be ſent _— by the defendants for ſeven 
15 G 


years 


* 
/ 


3 Br. C. C. 
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| - _ would apply to ſuch a motion, a miſtale in the arbitrator: 
| ground to ſet afide an award. Price v. Williams, 3 Br. C. C. 16 
Note. The 15. Bill to open an account for fraud, which had been ts 
caſe, 38 e- arbutrution, Ze out 3 inflances of error and fraud in the 
8 account. e bill charged that there could not have been fuch an 
Lord Chan- award, if papers had been produced which were withheld by the de- 
Ae fendant.. To this bill the defendant pleaded the award, and the 
dut, by e Plea alſo ſtated a releaſe of the matters contained in the bill. 
errata at the Lord Chancellor (Thurloto) ordered the plea to fant for an anſwer, 
CS. with liberty to except. Burton v. Ellington, 3 Br. C. C. 196. 
pears that he made ſuch order as here ſtated. | Oe. | 
| 16. Croſs motions were made; one of which was for an attach- 
ment againſt the plaintiff for not performing an award, the other 
; 7 5 rs to have the award ſet afide, Per Lord Chancellor 
| ): An award cannot be ſet afide upon the ſimple ground 
of erroneous judgment in the arbitrator, for to his judgment they refer 
their diſpute, and that would be a ground for ſetting aſide every 
award. Inu order to induce the court to interfere, there muſt be 
ſomething more, as corruption in the arbitrator, or groſs miſtake, 
either apparent upon the face of the award, or to be made out by evi- 
dence ; but in caſe of miſtake, it muſt be made out to the ſatisfation of 
the arbitrator, and the party muſt convince him, that his mind was in- 
Puenced by that miſiake; and that if it had not happened, he ſhould 


. 2 


haye made a different award. Upon a general reference to arbi- 


tration, the arbitrator has a greater latitude than the court. His 
Lordſhip refuſed to ſet afide the award. Knox v. Symonds, 1 Ve. 


Jun. 369. 1 ® OT 
17. Mercantile partnerſhip accounts were ſubmitted to arbi- 
trators, who were to take them in the ſame manner as e 


a 

Maſter, and by the ſubmiſſion it was provided that the award ſhould 

be final. Exceptions were taken to the award. The principal 

. objeCtion was, that the arbitrator had awarded a balance due, with- 

out having ſtated how he made up that balance. The court, upon 
conſideration, decided, that exceptions to an award would lie, but that 

2 theſe exceptions were open to objections as to the nature of them. 
That though exceptions to an award might be taken, yet that no- 
thing that goes to the fact of the award can come on by way of 

| exceptions; and notwithſtanding the words in the reference, 
Lc that the accounts were to be taken in the fame manner as be- 
& fore a Maſter,” yet that there was a radical difference between 

. . Tuch a reference and an award, the Maſter being only the miniſter, 
7 and the court the judge, but hat arbitrators were clearly judges of 
the matter of fa, That it was unneceflary, and would be of mil- 

chievous conſequences, if arbitrators were to ſet forth in ſchedules, 

the balances of the particular accounts which made the general 

balance. That the queſtion attempted to be raiſed was upon 


matter of fact, and could not be gone into upon exceptions. | 


Theſe ex- | 1 N over- xuled. Dick V. Mil, 1gan, 4 Br, - C. I 17. before 
3 the ords Commiſſioners, 24th November 1792. 


288 ann Ch, and he affi med the order of dhe Lords Corumiſſioners. 4 Br. 
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of copper ore ſhould be ſent annually by the defendants for ſeven 
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| 18. All matters in diſpute were, under a general order of reference | 


in this cauſe, referred, and ub exceptions were to be taken. The 
award was made, which produced croſs motions to confirm and 
fet afide the fame. Four objections were relied upon: iſt, That 
the arbitrators had allowed compound intereſt ; 2d, That the ar- 
bitrators had allowed the defendant to ſet off the value of certain 
bills of exchange, without ſhewing them delivered up, or any diſ- 
charge or 3 * in reſpect thereof; 3d, t the arbi- 
trators had charg e plaintiff with ſeveral premiums, without 
having had the policies produced to them; 4th, That the arbitra- 
tors had allowed nine months credit upon a fum of gooo l., being 


| an average loſs paid by ſeveral underwriters to the defendants on 


plaintiff's account, whereas the uſage was, that 4 loſs ſhould be 
_ immediately on adjuſtment, The court ſeemed to adopt 


rd Thurlow's opinion in a caſe (a) before him, that compound (e) Ex parte 
ey, 
Br. C. C. 


intereſt could never be allowed but upon the ground of a contract 


between the parties to allow it, either expreſs, or to be inferred ? 


from the nature of their dealings. The court alſo held, that it 
was within the province of arbitrators to draw the concluſion of 
fact, and that the court did not take upon itſelf to inquire, whe- 
ther arbitrators had judged right or wrong upon facts. That as 
to the bills of exchange, that was a queſtion of fact alſo. That 
as to the policies of inſurance, the court was not inclined to allow 


premiums without policies, where there was room to ſuſpect 


they were not taken out; but the court muſt have direct evi- 
dence of the fact, without which it would not convict the arbi- 
trators of having ated contrary to law. That the queſtion upon 
the credit allowed on the 9000 J. was alſo matter of fact. And 
Lord Commiftioner Wilfon ſtated the grounds for ſetting aſide 
awards to be, 1ſt, That the arbitrators had 1wwarded u hat was ot! of 
their power ; 2dly, Corruption, or that they had proceeded contrary 
to prineiples of natural juſtice, or that without reaſon they would 
not hear a witneſs; 3dly, That they proceeded upon mere 
mflake, «vhich they themſelves admitted, and added, that when any 
thing was ſubmitted to arbitration, arbitrators could not atuard con- 
trary to law, becauſe that was beyond their power, for that the 
parties intended to ſubmit to them only, the legal conſequences of 
their tranſactions and engagements. The court refuſed to ſet aſide 
the award. The ſame motion to ſet aſide the award afterwards 
came on, by way of rehearing, before the Chancellor. Per Lord 


Chancellor Loughborough. — All the argument is upon error and 


miſtake z corruption, miſbebaviour, or exceſs of power, which are the 
only three grounds upon which to ſet afide awards, have not been 
ſtated. Error of judgment in arbitrators cannot be corrected by 


the court, but one of the three before-ſtated grounds muſt be made 


out, There is no ground for the motion. Lords Commiſſioners or- 


der affirmed. Morgan v. Mather, 2 Ye. jun. 15. 


19. The Corniſb Copper Smelting Company brought a bill againſt 


the defendants, ſtating, that in 1785 they entered into articles 


with the defendant, by which it was agreed that a certain quantity 


years 


307 


308 


' preſent plaintiff brought a bill againſt t 
plaintiff at law. The bill charged the valuation to be manifeſtly 


EL Arbitrement. | 
to be ſmelted by the plaintiffs, That in 1787, the defend- 


ants deſiſted from ſending their copper ore to t E but 


ſent it to other perſons to be ſmelted. The bill ſtated various 
breaches of agreement, by which plaintiffs had ſuſtained damage 
to the amount of o., that an action had been brought upon 
the covenants, that the plaintiffs were unable to proceed in the 
action without a diſcovery. The 6i/! prayed-no religf. The defend- 
ants pleaded in bar to the diſcovery, a clauſe in the articles, that, in 
caſe of any variance or diſpute, it ſbould be referred to arbitration, and 
the plea averred that the ſeveral matters, of which the plaintiff 
ſought diſcovery, were touching the clauſes of the agreement, or 
their dealings and tranſactions in conſequence thereof. In ſup- 
port of the plea Halfhide v. Henning (ante) was cited. The plaintiff 
cited Wellington v. Macintoſh, ante. Lord Chancellor ſaid, that 
there was no doubt but that the Reporter had miſtaken Lord Hard- 
wicle's reaſoning in Wellington v. Macintoſh, and added, that there 
was not a hint in any caſe, that an agreement to refer could be ſet 
up as a bar to an action, except in a caſe in Wilfen, taken up at 
eſe prius. In all the caſes at law, where a plea in bar was plead- 
ed, there were ſubmiſſion and award, and in many of theſe, the 
court has ſet aſide the award. In Halfhide and Fenning the bill 
was for relief, as well as diſcovery. . Upon that deciſion it is only 
to be obſerved, that it is a ſingle caſe, and ſtands in oppoſition to 


Wellington v. Macintofh, in which, whatever reaſons are aſſigned 


for Lord Hardwicke's determination, the plea was manifeſtly over- 
ruled. Halfhide v. Fenning is quite inconſiſtent with the reſolution 
of the court of K. B. in Wilſon, it is not ſaid in any caſe at law, 
that a mere agreement to refer can take away the juriſdiction 
gun. 129. | | | ; q 

20. An action had been brought to recover damages for working 
a coal · mine, which had occaſioned a houſe at W hitebaven to give way 
and ſhrink, and had otherwiſe much injured the premiſes. Upon 
the trial, a rule had been entered into that a verdict ſhould be ken 
for nominal damages, with coſts, and that it ſhould be referred to 
an arbitrator to aſcertain the value of the premiſes at the time of 


the accident, and that on ue of the ſame, with coſts, the de- 
2 


fendant ſhould convey to the plaintiff, from whom he had thereto- 
fore putchaſ:d. The order was made a rule of court. The arbi- 
trator certified the value to have been 351 7 /. Upon which the 


wrnjuft, partial, and exceſſive : that in 1782 the premiſes were fold 
for 1120 /.; that the defendant purchaſed them in 1375 for 1575 U. 
and expended very little pon them; that the arbitrator went up- 


on the value in London, did not ſeek information concerning the 
value at Whitehaven, neglected it when offered, and after his appoint- 


ment'had ſeveral private meetings with the defendant and his agent. 
The bill prayed that the certificate might be declared woid, as unjuſt, 
and an injunction, and that the fair value might be aſcertained by 
the court. To this bill each defendant put in a ſeparate general 

| 5 demurrer 


of any, court in We/tminfter-hall. Mitchell, v. Harris, 2 Ve. 


e arbitrator, and the 


rng 
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Arbitrement, 309 
demurrer to all the diſcovery and relief. In ſupport of the de- 
murrer it was inſiſted, that a court of equity never entertained a 
bill to ſet aſide an award made a rule of a court of law, and that 
if the plaintiff examined the arbitrator as a witneſs, the bill muſt 
be diſmiſſed as againſt him. Lord Loughborough, Chancellor, ſaid, 
he agreed with the obſervations in Lucas v. Wilſon, 2 Bur. 701., 
that awards made in cauſes depending, are not awards fo which 
the ſtatute relates. That he mult take the caſe made by the bill 
to be true, which was that the arbitrator refuſed to hear evidence to 
diminiſh the value, and conſulted with the other defendant and his 
agent in ſettling that value. That required an anſwer. The ar- 
bitrator could not demur, for there was a charge of combination. 
He was a neceſſary party to the bill. Demurrer overruled. Lor 

* Lonſdale v. Littledale, 2 Veſ. jun. 451. | | 
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(A) What Things ſhall be Aſſets to an Het in Debt. 3Viner140. 


1. [JP ON a queſtion whether an equity of redemption of a (a) V 
; mortgage in fee of a truſt eſtate ought to be conſidered as 52< 
legal or equitable aſſets (a), Lord Hardwicke, Chancellor, obſerved, . ye. 410. 
that if a mere truſt eſtate deſcends upon an heir at law, it will be Plucknet v. 
conſidered as legal and not as equitable aſſets ; and this is founded preg. ug 
upon the third clauſe of the ſtatute, which gives. a ſpecialty cre- $ Comer, 


ditor his remedy at law by an action of debt againſt the heir of the 2 Ven. 61. 


obligor, but it has not made a mortgage in fee of a truſt eſtate oy — — 
| 0 ; 


+> — we 


— — = 


FJ. D. on bis marriage ſeti led his eſtate on himſelf for life, on his wife for life, remainder to truſtees 
to preſerve contingent remainders, remainder to bis firſt and every other ſon in tail male, remainder to 
himſelf in fee ; there was iflue a fon T. D.; the father died indebted by bond, the ſor died afterwards 

without iſſue, but by his will deviſed the eſtate to C. in fee. The quettion was, Whether the te ve fron 
in fee which was then come into poſſeſſion, ſhould be aſſets to pay the bond debts of J. D. the father? 
Per Lord Hardwicke.—Though the law tays, that a reverſion after an eſtate tail is not aſſets, yet it is a 
groſs and inaccurate expreflion, and is only ſub mode, for there is a liablenefs which makes it affets in 
futuro, or in other words a quality to be liable to the debt in futuro. Indeed the fon might have ſuered 
| | © arecovery and barred the reverſion in fee, and there the father's creditors would not have core in; if he 
bod levied a fine only it would have barred the eftate tail, but the reverſion in fee would have been liaole. 
ts Kinafton v. Clark, Trin. Vacation, 1741. 2 Atkins, 204. 
its The heir is as much debtor upon the bond as the obligor, and ſo laid down in Plowd. 440 whois 
more la ge upon this Head than any of the ſubſequent reporters. An heir muſt be charged in the def as 
4 well as the detinet, and before the ſtatute of jeofails it would have been error if otbefwiſe, which ſhew 
by plainly the heir is tg be conſidered as a debtor : If judgment go by default againſt an execuror, it can only 
ral be de bonis teftatoris ; but if judgment go by default againſt the heit, it may be agaiaſt him perfonally, 
©  whych is another proof of the laws conſidering him as a debtor. 16. | 
we X 3 | A fon 
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Aſſets. 


ject to the ſame thing. If there is a mortgage for 1000 years, and 
. the reverſion in fee left in the mortgagor, it will be legal aſſets(h), 
Wes. Ich. becauſe the bond creditor might have judgment againſt the heir of 
Rep. 33- the obligor, and a ceſet executio till the reverſion come into poſſeſ- 
8 ſion; but where it is a mortgage of the whole inheritance, the 
mortgagor bond creditor has no remedy to make it aſſets at law; and if he 
has himſelf ſhould bring an action againſt the heir, he may plead riens per 


92 deſcent. Plunket v. Penſon, April, 15 G. 2. 2 Atk. 290 


of years. 8 
Caſe of the creditors of Sir Charles Cox. 3 P. Wms. 341. Hartwell v. Chitters, Amb. 308, 


8. o. 2. On riens per deſcent pleaded, it appeared that the anceſtor 


2 * deviſed the lands to the heir for payment of debts. And the court 


Frs changed held, that notwithſtanding they were a charge on the land, 05 
his lands the heir was in by deſcent, for the tenure was not altered. The 


with mY er ſtatute of William only charges other deviſees. Alam v. Heber, 
is debts, Trin. 21 G. 2. Str. 1270. 
and then deviſed the eſtate ſo charged to a collateral relation; this being a deviſe to a ſtranger, the deſcent 
was broke, and there was no remedy for creditors but from the ſtatute, and conſequently the lands might 
be confidered equitable aſſets, Kent v. Craig, cited 2 Atkins, 291-2-3+ But if the deſcent be not 
broken by the deviſe, then the court has no right to take from a ſpecialty creditor his remedy at law. 
Per Lord Ch. Hardw. in Plunket v. Penſon, 2 Atkins, 290. wide Smith v. Triggs. Str. 487. Martin 
v. Strachan, ib. 1179. Freemoult v. Dedire, x P. Wms. 430. Hurſt v. Lord Winchelſea, 2 Burr. 879. 
Harg. Co. Lit. 12. b. n. 2. 8 Vin. Abr. tit. Deviſe, P. C. 
It was however held by Lord Hardw. that though lands deviſed to the heir for payment of debts de- 
ſcended to the heir, yet that they were equitable aſſets ſo as to entitle ſimple contract creditors to a dif. 
tribu ; paſſu. Vide in Hargrave v. Tindal, x Bro. Ch. Rep. 136. n. Yide alſo the opinion of 


tion pari 
Lord Thurlowe in Batſon v. Lindegreen, 2 Brown Ch. Rep. 94- 


Vide Smith 3. Debt on bond againſt the heir of the obligor ; the defendant 
+ = confeſſes. the bond and debt, and pleads that he has nothing by 
783. deſcent but a ſmall cottage in T., except a reverſion after a term 
Salk. 354+ of 500 years, commencing on, fc. now to come and unexpired, 

and this he is ready to verify, Sc. Upon a general demurrer it 


to her father's debts. . 


eee ans eu te Genes 1 2g Heer Bp adobe, Be fou'hy 
the firſt venter enters, Is ſeiſed and dies, the daughter is entitled being a poſſeſſo fratris, and ſhe is iabl 

Aﬀets deſcended on the heir at law, muſt be applied to the payment of debts before can be charged 
which are ſpecifically deviſed. Galton v. Hancock, June 25, 1744, 2 Atkins, NN 
bett, Auguſt 6, 1747, 3 Atkins, 555. T.; | 2 { 

Sir IF. F. did in the lifetime of his father, in conſideration of a marriage before had, and of 2000 7. 
portion, by leaſe and releaſe, limit the ſeveral eſtates mentioned therein to the uſe of himſelf and his wife 
and their iſſue, and covenanted that he would, within fix months after the death of his father, levy a fine 


und ſuffer a recovery for the better aſſuring the premiſes to the uſes in the releaſe, and had a power to 


all the uſes in the releaſe and to create new. After the death of the father, Sir V. F. did, by deed indor ſed 
on the releaſe by virtue of the power, revoke all the uſes limited by the releaſe, and appointed the eſtates 
contained in the releaſe, to two perſons and their heirs, in order to ſettle the ſame in the manner mention - 
ed in the indoxſed deed. Recoveries were afterwards ſuffered, and by leaſe and releaſe Sir V. F. did 
(for certain conſiderations) convey to two perſons and their beirs the ſaid eftates to the uſe of himſelf for life, 
remainder to trufiees to ſupport contingent remainders, and then created a term for 2000 years upon truſt, 


for raiſing portions fer the younger children of the, marriage; remainder to the firſt and other ſons in 


tail male, remainder to himſelf in fee. After che death of Sir V. F., the executor of a bond creditor 
of bis filed a bill for an account of Sir V. F.“ perſonal eftate, and, in caſe that ſhould be inſufficient to 
ſatisfy his debts, prayed that a ſufficiert part of the real eſtate might be ſold. Per Lord Hatdw. Ch. 
The queſtion is, Whether this laſt ſettlement is fraudulent and void againſt the bond creditors of Sir 
. And as to this the real eſtate was never aſſets of Sir V. F., and therefore the lands compriſed 
in this ſettlement were not liable to his debts by ſpecialty, for the debts by ſpecialty are not ſpecific liens 
upon the eſtate. And the recovery though it would let in all fuch debts as were ſpecific liens, yet will 
not do ſo as to the debts by ſperialty. Brown v. Durſton and others, March 27, 2747, 3 Atkins, 361. 
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was objeted, amongſt other things, that a reverſion after, a term 
for years is not pleadable in this manner, but the defenda t in this 
caſe ought. to have admitted aſſets, for the reverſion is aſſets, and 
the common law had no regard to a term for years; and there is 
no miſchief in this, for though in conſequence a /evari may 


yet a leſſee may maintain himſclt againſt an ejectment by virtue 


of his leaſe; and of this opinion was the court. Fillers v. Hand- 
by, Hil. 30 G. 2. 2 Wil. 4g. | * 2 


(E) Pleading of Aﬀets by Deſcent. 


1. debt on bond brought 1 * adminiſtrator of the exe- 

cutor of the obligee againſt the heir of the obligor, the de- 
fendant pleads that the obligor was ſeiſed of a meſſuage, and de- 
miſed the ſame for 99 years, reſerving-only a pepper-corn rent, 
and that the defendant had not any lands or tenements by de- 
ſcent, except the reverfion of the ſaid meſſuage, and one meſſuage 
and three roods of land, being together of the value of 3007. and 
no more; and then ſets forth ſeveral bond debts of the obligor's, 
who died and left the ſaid debts Randing againſt him in full . 
and ſays that, long ante impetrationem brevis orig. pred. of the plain- 


tiff, the defendant agreed with the ſeveral obligees in thoſe bonds 


to pay them the ſeveral ſums aforeſaid, which in the whole 
amounted to 600 /., which he avers 1s more than the value of the 
ſaid reverſion, and the ſaid meſſuage and land et petit judicium ſi 
igſe ut filius et heres, & c. de debito pred. uirtute ſcripti pred: onerari 
debeat, & c.; and then avers, that the obligee in her lifetime refuſed 
to accept in ſatis faction of her ſaid debt her proportion of the ſaid 


. ſum from the defendant together with-the reſt of the ſaid credi- 


tors. Demurrer inde, Upon argument the whole court were of 
opinion, that the defendant's plea was good; for though it was 
the defendant's debt, becauſe his anceſtor had bound him, yet he 
is liable no further than to the value of the land deſeended ;; and 
as ſoon as he has paid his anceſtor's debts to the value of the land, 
he ſhall hold the land diſcharged, otherwiſe he might be charge- 
able ad infinitum. Buckley v. Nightingale, Mich. 12 G. 1. Str. 665, 

2. Debt on bond againſt the heir and deviſees. The action 


| was brought on the ſtatute 3 & 4 V. & M. c. 14. , 3 & 4, and 


on demurrer the court gave judgment for defendants, i rin 
by the pleadi that the E eſtate was geriled te alles 
for N RN and, conſequently, this was a caſe ont of 
the ſtatute, Gott v. Vavaſor and 55 Hil. 18 G. 2. Barnes, 164. 
3-. Debt on bond "gant the heir of the obligor. Plea: A bond 
given by the anceſtor to the defendant, conditioned for the pay- 
ment of a certain ſum and intereſt, and ſtating what was due 


principal and intereſt, and riens per deſcent, except certain pre- 


miſes, ſtating them, which are in the firſt place ſubject and liable 
to the payment and ſatis faction of the ſaid bond ſo due to the de- 
fendant, and alſo to the payment and ſatisſaction of a certain 


other ſum of 100 J. laid out * expended by the defendant 1 


- 


3Viner 147. 
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eri. 0) Aſſignable; what. 
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— 


the death of his anceſtor, for, in, and about the repairing of the 
faid premiſes, over and beyond the rents, iſſues, and profits there - 
of. To this plea there was a general demurrer, and the queſtion 
was, Whether the heir is entitled to retain for the repairs men- 
tioned in the plea againſt the bond debt due from his anceſtor ? 
of opinion that the plea was bad. For it 
e repairs were neceſſary ones; the word re- 
irs is not a technical definitive expreſſion ; it may be uſed ſraudu- 
Again, it is not alleged that the defendant had no notice 
of the plaintiff's demand before theſe repairs were done. But per 
Aſphurſt, J. the more ſubſtantial objection in point of reaſon in 
this caſe is, that the caſe of an heir at law is not like that of a 
truſtee for the payment of debts. A truſtee is not at liberty to 
apply the rents and profits to his own uſe; they muſt go in dimi- 
But that is not the caſe with reſpect to 
an heir at law ; for, till the poſſeſſion is recovered againſt him, he 
js entitled to the rents and profits, and he is entitled to receive 
them till judgment is given againſt him. In the mean time he 
may have received more than ſufficient to pay for the repairs. 


2 Shuttleworth v. Neville, Mich. 27 G. 3+ 1 erm Rep. K. B. 454» 


nution of the juſt debts, 


Fife 


Alignment, 


ILL in Chancery by a money-lender, againſt G. fort- major, 
and P. governor, of Annapolis Royal and Nova Scotia, and 
H. who was agent to the garriſon. Being heard at the Rolls on 
the 20th of June 1741, ex parte the plaintiff, G. not appearing, it 
was ordered that P. and H. ſhould pay the plaintiff what was due 
to G. for his ſalary as fort-major, at and from the time they had 
notice of his having aſſigned ſuch ſalary to the plaintiff. The 
cauſe was reheard before Lord Hardwicke on the 22d of May 
1742, when it appeared, that the aſſignment was of G.'s 
„in conſideration of 225 /. to ſecure an annuity of 304. for G.'s 
e, with power of redemption at the end of two years or after. 
That H. had notice of the aſſignment, but ſaid he would have no- 
thing to do with it, becauſe it might bring him into difficulties 
and expences; and inſiſted, by his anſwer, that he was account - 
able to the officer only, and was not to regard his aſſignments, 
The Lord Chancellor reverſed the decree at the Rolls, and di- 
rected the account to be taken from the time of H.'s putting in 


his anfwer z and decreed, that E. ſhould thercout pay the 2 
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Allegnment. 


of the annuity and coſts, and continue to pay the quarterly pay- 


ments out of the pay of G. ſo long as G. ſhould be entitled to ſuch 


y, and the ſaid annuity ſhould continue; H. to have his coſts 
out of G.'s pay, after payment of the plaintiff's arrears. Gomez v. 
Graham, cited in 2 Blackft. 1138. 

2. Aſſumpſit for 501. had and received by the defendant to the 
plaintiff's uſe. On the general iſſue, verdict for the plaintiff for 
161. 15 6. 6d. ſubject to the opinion of the court on this caſe. The 
defendant being paymaſter of the marine forces, and the plaintiff 
a lieutenant of marines on halſ- pay, the plaintiff, on the 5th of 
Auguft 1768, in conſideration of 1201, entered into a bond of 
2401. to P. with condition to pay him an annuity of 207. per 
annum by quarterly payments during the plaintiff's life; and, by 
the ſame deed, he aſſigned over ins Tra his half-pay, being about 
32 J. per annum, in truſt to ſecure the payment of the ſaid an- 
nuity and all expences, and to pay over the reſidue to the plain- 
tif: and he conſtituted P. his attorney, to receive the half-pay 
from the defendant and all future paymaſters; and covenanted, 
that, in caſe he, at any time, ſhould obtain any commiſſion or 
place with a better ſalary, he would aſſign the ſame to P. upon 
the ſame truſts. In conſequence of this deed the defendant re- 

larly paid the plaintiff's half-pay to the executors of P. up to 
the zoth of June 1775. In Fuly 1776 the plaintiff was diſ- 
charged on the inſolvent debtors act, of which he gave notice to 
the defendant on the 6th of November 1776, and infiſted to have 
the future payments of the half-pay made to himſelf or order, and 
tendered him a new letter of attorney appointing another perſon 
to receive it z which the defendant refuſed to accept, on account 
of the former aſſignment. Whereupon plaintiff brought aſump- 
ft for money had and received to his uſe, and obtained a ver- 
dict, ſubject to the opinion of the court. De Grey, C. J. 
after taking a diſtinction between full pay and halſ- pay, the for- 
mer being granted pro ſervitio impendendo, the latter, (which the 
preſent was, ) pro ſervitio impenſo, and arguing, that, if the full pay 
were aſſignable, à fortior: the half-pay would be likewiſe, pro- 
ceeded to ſhew, that, ſubject to the liens impoſed upon it by the 
mutiny act, the former being a perſonal and daily payment, 
ſeemed primd facie to be recoverable by the officer himſelf or his 
attorney, which attorney was revocable at law. And his Lord- 


ſhip continued thus : « Then comes the queſtion, What effect 
« 


the deed of 1768 to bar the officer from receiving it ? The 

« pay itſelf, being a choſe in action, is clearly not aTignable by 
« /aw, But it is ſettled, in the caſe of Gomez and Graham, (above 
« ſtated, ) that it is aſſignable in equity. Now, the preſent is an 
_ —_— action, for money had and received to the plaintiff's 
e. True, ſays the defendant z but you have transferred this 

« uſe to another man. It is ſomething like the caſe of draughts 
« or orders to pay money, in the nature of bills of exchange, not 
„being ſtrictly ſuch, but iſſuing out of a future contingent fund. 


„ They operate not as bills of exchange; but, being accepted, 


they are binding on all parties, and aac | ha oof 


\ a 
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“ therefore, I think P.'s letter of attorney was revocable, and is, 
« in fact, revoked, yet I think the plaintiff's equitable aſſignment 
« of the uſe, after acceptance by the defendant, is not counter- 
, mandable by the plaintiff; and that therefore he has no right 
«. to recover.” Gould, J. was of the ſame opinion; and citi 
Oliver and Eunfonne, Dyer, 1-2. (and ſtated in 14 Vin. 46. pl. 3. 
obſerved, that an annuity pro concilio impendendo is not forfeited 
by attainder of treaſon, becauſe not aſſignable. Blackfone and 
- Nares, Juſtices, concurred, Plaintiff nonſuited. Stewart v. Tucker, 
| 1 1137. bs p 
= a rule to ſhew cauſe why the defendant, an inſolyent 
debtor, ſhould not be diſcharged out of cuſtody, the only queſtion 
be Was, Whether or not his half-pay, as a lieutenant in a reduced 
2 regiment of foot, ſhould be included in his ſchedule delivered in 
under the lords act. Lord Kenyon, C. J.—< I am clearly of opi- 
<« nion, that this half- pay could not be legally aſſigned by the de- 
c fendant, and, conſequently, that the creditors are not entitled to 
4 an aſſignment of it for their benefits. Emoluments of this fort — 
te are granted for the dignity of the ſtate, and for the decent ſu ; 
4 port of thoſe perſons who are engaged in the ſervice of it. 
© would therefore be highly impolitic to permit them to be aſſigned; 
« for perſons who are fable to be called out in the ſervice of their 
«& country ought not to be taken from a ſtate of poverty. Beſides, an 
« officer has no certain intereſt in his kalf-pay z for the king may at 
« any time ſtrike him off the liſt. Indeed, aſſignments of 35pm See ( 
& t have been frequently made in fact, but they cannot be ſupported 
. « in law.“ Buller, J. ſaid, that if the queſtion had been, Whether . 
| or not the pay*which was aually due might be aſſigned ? he ſhould 2 
have thought it, like any other exiſting debt, aſſignable; but that, 
be added, did not extend to future accruing payments. And 
Aſphurft and Greſe, Juſtices, concurring, the priſoner was ordered 
to be diſcharged. Flarty v. Odlum, 3 Durnf. & Eaft, 681. The 
reporters add, that, in the caſe f Capt. Kennedy, a bankrupt, the 
| ſame point was determined by the Lord Chancellor about a year 
and half before. | 
> 4̃. The defendant, who was a lieutenant of - marines, aſſigned (B) 4 
+ his full pay to the plaintiff, in truſt, firſt of all, to pay and ſatisfy 
© himſelf (the plaintiff) an annuity of 20 J. per annum, and then. to 


pay over the ſurplus to the defendant ; and he alſo gave a bond and 1. 
warrant of attorney, as a further ſecurity. In Hilary term 1791, '$ 
a rule was granted by the court of Common Pleas to ſhew cauſe, many 
hy the deed of aſſignment, bond, and warrant ſhould not be court o 
given up to be cancelled, on the ground that the full pay of a and att 
(Military officer could not be legally aſſigned. When the motion being x 
was made, the court intimated a clear opinion, that ſuch an aſ- him ac. 
ſignment was illegal, it being contrary to the policy of the law, not the 
that a ſtipend given to one man for future ſervices ſhould be Attorne 
transferred to another, who could not perform them. However, perſon | 
the rule was enlarged till the Hofer term following, when, on the Joined. 
motion of the plaintiff's counſel, it was made abſolute, no cauſe on accq 


being ſhewn z but the court ſeemed to retain their former opinion. the cou 


Alignment, 315 
Barwick v. Read, 1 H. Blackf. 627. When the rule was granted, 
Lord Loughborough, C. J. ſaid, he recollected a fimilar deciſion in 
the caſe of Roſs the army agent. 

5. In afſumpfit againſt the paymaſters-general of the army, the 
queſtion again occurred, Whether the half-pay of an officer in the 
army was aſſignable ? when the court of B. R. adhered to their 
reſolution in the above-ſtated caſe of Flarty v. Odlum, and they 
were clearly of opinion, that, on principles of public policy, as 
well as on account of the intereſt of the officers themſelves, ſuch 
alignments were void by law. Lidderdale v. the Duke of Montroſe 
and Lord Mulgrave, 4 Durnf. & Raft, 249. 


Whether an executory deviſe is aſſignable, ſce Suppl. tit, Pe- 
wiſe (I 3.) peſt D X * | 
Whether a power js aſſignable, ſee Suppl. tit. Power (K) pop. 
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See Contempt, Sheriff, Summons, and other proper Titles, 
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(8) Attainted Perſon. What he is capable of, and 3Viz233. 
how conſidered in Law. : 3 


aul on account of the abſence of material witneſſes then abroad, but A and 
2 . . , . : 

ion, the court refuſed it, anda venire was awarded returnable infanter, offering 10. 
wick L 12 0 1 . a 6 ' FRE: ©: 2 $4 for | in 


Aae, the for (laid the court) this proceeding is in the nature of an inqueſ 
uſualjudg- of office, and hath always been conſidered as an inſtantaneous 
| — proceeding, unleſs proper grounds for poſtponing the trial be laid 
fon was before the court; and the court declared, that if the priſoner had 
paſſed ar an had any thing to offer which might give the court reaſonable 
3 grounds to believe that the plea was any thing more than a pte. 
 groundes tence to delay execution, they would have heard him. The ſingle 

on the act jiſſue was, whether he was or was not the perſon mentioned in the 
Ada record, Which was a fact well known to him; and if he had ng 
was made been the perfon, he might have made that matter part of his af. 
for his _ davit; the court would even then have given him leave to ſwear 
98 + to that fact, if he could have done it with truth; but if he refuſed 
cafe, Eait. to give the court that ſatisfaction touching the truth of his plex, 
| w_ 2- the court would do him no injuſtice in denying him the time 
5 prayed. Ratelife t caſe, Mich. 20 G. 2. Foſter, 40. | 
priſoner had been attainted by outlawry, but the court held that in this caſe the award of erxecutin 
mould be general, for the judgment in outlawry implieth all the particulars, and no ſecond judgment 
- ought to be given. Ld. Grifhn's caſe, Foſter, 113. | 


2. In the above caſe (pl. 1.), as the jury were called to the book, 
the priſoner challenged one of them, and infiſted on his right to: 
peremptory challenge; but this was over-ruled, for though there are 
ſome opinions in the books, that in collateral iſſues of this kind 
the as hath a ee challenge, yet the later and better 
opinion is, that he hath not ; and the weden practice hath gone 
accordingly. Fofter, 42. 2 

8. C. 3. While a priſoner attainted of high treaſon lay under ſentence 
_ 2 Wil 217: of death, a creditor of his obtained leave from the Lord Chit 
Foaweriby's Juſtice at his chambers to charge him in cuſtody of the ſheriff, in 
caſe, Salk. an action for a conſiderable ſum of money, and accordingly he wa 
— ſo charged. Afterwards Mr. Attorney General acquainted the 
Far. x53, court, that his Majeſty had given orders for preparing a pardon for 

ſeems to the priſoner to paſs the great ſeal, upon condition of his retiring 
3 — out of his Majeſty's dominions, and continuing abroad during his 
and the ca- life; and that one of the Secretaries of State had ſent his warrant 
fas on to the oy of the New Priſon to deliver the priſoner into the 
— cuſtody of a meſſenger, but that the keeper refuſed to obey this 
appear tobe warrant, alleging, that as his priſoner ſtood charged in an action 
inconelu- at the ſuit of the creditor, he could not deliver him into the 
2 cuſtody of a meſſenger, without incurring the danger of an eſcape; 
v. Gunner, and the motion was, that the proceſs the priſoner ſtood charged 
214. Kern. with at the creditor's ſuit might be diſcharged, And it was ſaid, 
etui. that a perſon under an attainder is civiliter mortuus ; his perſon 
table; and eſtate are abſolutely at the diſpoſal of the crown, and conſe- 
ir ſecuredto quently he is not liable to civil ſuits ; but it was inſiſted for the 
ant the be. . Plaintiff, and agreed by the court, that the later reſolutions have 
nefit of his been, and the law hath been long ſettled, that an attainted perſon 
a —— denk +. is liable to civil ſuits, but by the rules of the court he ought not 
Judice to the to be charged without leave of the court, or of a judge at bis 
plaintiff, chambers. But the point chiefly inſiſted on by the counſel on the 
— 2 fide of the motion was, that to charge the priſoner in this caſe, Þ 
- fativfattion a5 to make his perſon liable, would be a means of 9 1 


\ 


— 
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king's. pardon, becauſe he would be thereby diſabled to comply e theefeas 


with the terms of it. But the court ſaid, we cannot judicially of the de. 
take notice of his Majeſty's intentions touching the pardon; The be cu! 
crown in caſe of pardons, 6gnifies its pleaſure finally and irrevoc- find any. 
ably by the great ſeal, and by that alone. A pardon may not paſs The perſon 
at all, or it may be upon other conditions than are ſuggeſted at 
the bar, or it may be a free pardon; and therefore, until the par- attainder is 
don is paſſed, it is too early for the court to give any opinion upon 1 
the main queſtion. Accordingly Mr. Attorney General took Aiſpoſal of \ 
nothing by his motion. Ramſay v. M Donald, Eaft. 21 G. 2. the crowns 


| | It is fo for 
Foſter's Crown Law, 61. _ | the ends of 
public juſtice, and for no other purpoſe. The king may order execution to be done upon him according 
to law, hotwithſtanding he may be charged in cuſtody at the ſuit of creditors. But till execution is 
done, his creditors have an intereſt in his perſon for ſecuring their debts, and he himſelf, as long as he 
livetb, ie under the protect on of the law. To kill him without warrant of lau is murder; for which 
the murderer is liable to a proſecution at the ſuit of the crown, and likewiſe to an appeal at the ſuit of 
the widow. Fer though his heir is barred by the attainder, which corrupteth his blood, and diffolvech 


all relations 3 on conſanguinity, yet the relation grounded on the matrimonial contract continueth 
death. „ 62-3. ' 
E * caſe of Ramſay rs M Ponald is thus reported in Black. The defendant was a native of Great 
Britain, but s banker at Paris, and indebted to the plaintiff in a bond of 10001. He came to England 
" and was attainted of high treaſon, and being in priſon was by leave of the Ch. J. charged with a civil 
action on the part of the plaintiff, The Attorney General moved to diſcharge him from this action as 
being ameſnable 1 K. the crown in his pre ſent ſtate. Lee, Ch. J. et cur. A perſon attaioted, certainly is 
bound to anſwer. But the queſtion here is, Whether the order for charging the defendant, was at the 
time of making it regular, it then only appeared that the defendant was attaintedꝰ Let the rule be diſ- 
charged as the deſendant was charged by leave of the C. J. But you may move afreſh to diſcharge the 
WEE order, which will bring the meriu to be more properly conũdered. No further motien was 
! Blackft. 30. 1 3 | ; 


(C) Forfeited by Attainder. What, and at what 3Viner 239. 
3 ; Time. A 


1. AMES Lord Drummond being ſeiſed in fee of certain 
lands, conveyed the ſame to Thomas Drummond and his 
heirs, redeemable in a certain manner upon truſt, amongſt other 
things, to pay the ſaid Fames a certain annuity during his life, and 
after his deceaſè in truſt for his brother John Drummond during 
his life, with other remainders over. At the time the deed of 
ſettlement was executed, James the grantor had entered into a 
reaſonable engagement with the Pretender, and his brother Jahn 
was a captain in the French ſervice, and both the brothers after- 
wards engaged in the rebellion of 1745. James the grantor con- 
tinued in poſſeſhon, and received the rents and profits of the eſtate 
till his death, and Thomas the truſtee knew nothing of the deed 
of ſettlement at the time it was executed, nor was ever in poſſeſ- 
ſion of it, or ſo much as ſaw it. By the act of attainder 19 G. 2. 
c. 21. after reciting that James and Fohn, and othgrs therein 
named, did on or before the 18th of April 1746 levy war, Wc. it 
was enacted, that if the ſaid James and Jahn ſhould not render 
themſelves to juſtice on or before the 12th of July 1746, they * 
ſhould from and after the 18th of April 1746 ſtand and be attaint- 
ed of high treaſon, and ſuffer and forfeit accordingly. | Fames 
Lord Drummond died on the 11th of May 1746, on his paſſage to 
France, and his brother John, who was his preſumptiye heir, never 
S 1 furrendered 


318 | Attainder. , 
fſurrendered himſelf, and ſo becamE attainted. The queſtion was, 
Whether, ſuppoſing the ſettlement void by the law of Scotland, it 
never having been delivered to the grantee, and that conſequently 
James the grantor died ſeiſed, oh was capable of taking by de- 
. ſcent? or whether by the act of attainder ſuch deſcent became di. 
veſted or avoided, ſo as to prevent the forfeiture in prejudice of 
the crown? The Judges upon conference agreed, that the intereſt 
deſcended to John Drummond, and was forfeited by his attainder, 
They conſidered the act in the light of a parliamentary outlawry, 
and that the legiſlature had acted in exact conformity to the com. 
mon law in the caſe of an outlawry for high treaſon in the ordinary 
- courſe of juſtice, in which caſe the attainder relateth to the time of 
the treaſon. laid in the inditment. Accordingly, in the preſent 
caſe, the attainder was carried back by the retroſpective clauſe to 
the very day on which the treaſon was by the preamble charged to 
Have been committed. And the judgment was, that the deſcent 
did not become diveſted or avoided, ſo as to prevent the for: 
_ in prejudice of the crown. Caſe of John Drummond, Ejq 
. 2 er, 88. 
Un this caſe Sir James Gordon, by ſettlement dated 19th October 1713 
of Captain entailed his barony and lands of Park in Scotland on himſelf fot 
' there life, remainder to William Gordon his eldeft ſon, and the hein 
being an ex- male of his body; remainder to the heirs male of Sir James s own 
preſs i gr body, with ſeveral other ſubſequent limitations. By this ſettlement 
William William Gordon the ſon, and other heirs of tailie, are, according to 
Gordon the the forms uſed in Scotland in the caſe of ſtrict ſettlements, prohibit- 
Aae, ed to alter the courſe of ſucceſſion by alienation, or by any charge 
male of kis on the eſtate; or by any acts civil or criminal, even treaſonable 
body, pre- acts, whereby the ſame may become eſcheat or forfeited ; and all 
2 ſuch acts are void as againſt the perſon next in ſucceſſion, who, in 
Kmited to Caſ: of ſuch contravention, ſhall ſucceed to the eſtate in the ſame 
the heirs manner as if ſuch contravener were naturally dead. After the 
male of death of Sir Famer, William becatie duly ſeiſed under the ſettle 
| 5: we ment. He took a part in the rebellion of 1745, and was attainted 
Lords con- by the act of the 19th G. 2. and his barony and lands ſeĩſed to the 
Sdered this -uſe of his Majeſty. John Gordon, who was Sir William's next bro 
to the heirs ther, put in his claim in the Court of Seſſion in due time, and in- 
male of the ſiſted, firſt, that Sir W/ham had long before his attainder incurred 
. an irritaney, as they called it, of his eſtate, by creating an incum- 
Came licht brance on it in favour of one of his creditors; and that therenpon 
E 12 devolved immediately upon him (the claimant) as next 
abe len 7. heir in tail, under the limitation to the heirs of the body of Sir 
Scotland; 83 William having then no iſſue. Secondly, that in caſe 
eh was no ſuch jrritancy incurred, yet Sir William, by com- 
in favour mitting the crime of treaſon, did contravene the prohibition clauſe, 
only of the "and loft his title to the eſtate, which thereby immediately came 
2 to the clainiant. And, third, that Sir William could, at the worlt, 
1 ra ' - forfeit by his attainder only an eftate for his own life, and upon 
which/Sir "his death the premiſes in queſtion muſt devolye upon the claim- 
William the ant, and the other heirs in tail. The court of Seſſions in Scotland 
took no decreed, firſt, that Sir William was by the entail * from 
| | * enating 


: - 
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— or incumbering the eſtate in queſtion, or altering the the death of 
courſe-of ſucceſſion in ptejudiee of the claimant and other heirs 33 | 
in tail, or from impairing their title to the ſame after his death; quenty, chat 
and that therefore the ſaid eſtate was, by Sir William's attainder, by the at- 
forfeited" to che crown only during his life; and that the claimant — 
hath-rigttt to the ſame after the death of Sir William. And, ET. 
ſecond, that the irritancy alleged to have been incurred by Sir limited to 
William, by the incumbranice in favour of his creditors not having mer 
deen in due time taken advantage of, the forfeiture by his attain- James was | 
der could not then be over-reached on pretence of that irritancy, not forſeit- 
From this decree both fides appealed ; *and the matter being ar- — ry 
gued before the Lords, this queſtion was put to the Judges: Sup- den bene 
poſing that by the law of Scotland an te tailzie, with -prohi- Sir James 

itive, irritant, and reſolutive clauſes, is an eſtate of inheritance ; ooh 
and ſuppoſing alſo, that by the law of Scotland no eſtate or intereſt of his body, 
was veſted in Sir William, by virtue of the limitation in the ſettle- withoutany 
ment of the 19th Oober 1713, to the heirs male of the body of adios — 
Sir. James; what eſtate or intereſt in the barony and lands in queſ - fovourof Sir - - 
tion was forfeited to the crown under the limitations of the ſaid 2 
ſettlement by the attainder of Sir William ? Upon which queſtion —_— 4 
the Judges gave their opinion, That the eſtate and intereſt in the thedeath of 
barony and lands in queſtion, which was forfeited to the crown bis father 
under the limitations of the faid ſettlemetit by the attainder of cet aner 
Sir Villium, was not only during the Fife of Sir William, but fo that limita- 
Jorg as there Mould be any heir male of his body; and alſo the ven s heir 
reverfiotary intereſt in the fee thereof limited by the faid ſettle- fl n. 
ment to the heirs and aſſigns whatſoever of the ſaid Sir Fanres on the whole 
failure of the heirs male of the body of the ſaid Sir amet, and 2 would 
the determination of the ſeveral eſtates by the fard other ſubſti- n by 
tutions; ſn g that bythe law of Scaland ſach reverfionary bis attain. 
inferef:"was in Sir Milli at the time of his attainder. Where- de that le, 
upon the former part of the interlocutor of the court of Seſſion chere ſhouts 
in Scrland was reverſed, and the latter affirmed. The of be Hein of 
Capt. Jahn Gordon, im Dam. Proc. Fofter, 95. 9424 8 
Tr was fo idjiidged in the Houle of Lords, in May 15 5 I in a cauſe wherein Chatles Mercer, ſecond fon 
of Sir'Lawrente Mercer was appellant, and bis Majeity's Advocate for Scotland, in behalf of his Majeſty, 
reſpondens- Foſter, 1. : 

The court of Seſſions in Scotland, in all cafes of the like kind (with that of Captain John Gordon), 
which came before them after the rebe of 1715, held actording to an 6pinian then generally enter. 
taided' among the Scotch liwyers, that eſlates tail affected with irritant, prohibitive, and reſolutive clauſes 
were liable 26 forfeiture only during the life of the perſon forfeiting, and the crown did not appeal from 
any of thoſe judgments ; though itis extremely clear that, ſuppoſing thoſe eſtates to be by the law of 
ScotlariF'eftates of inheritance, they ure made liable to forfeiture for high treaſon by the ſtatute of 
_ 28 8 22 3 1 ard made liable to forfeiture by the ſtatutes 
the Gordon's — . ME Oy CN 25 * 


3. In the acts ſaving the corruption of blood in caſes of trea- 
ſon there is a remarkable difference as to the wording of them. 
The ſtatutes of 5 Elz. c. 1. , 10, 11 12. concerning the papal 
ſupremacy ; and 5 En. c. 11. 18 Bliz. c. 1. touching coin, go 
farther than faving blood, and provide that no forfeiture of lands 
mall be but during the life of the offender. But in the ſtatutes 
389. z. c. 25. and ig & 16 G. 2. c. 28. alſo touching bs 
"WF; $ EE thele 
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\ theſe, words are omitted; and therefore with regard to the tre. 
ſons created by theſe acts, the lands of the offender will be for. 
feited to the 2 though the blood of the heir remaineth un- 
Corrupted. Teer, 222. ate ta „el 
Tuche she 4. In the —5 of felony, a bare ſaving of the corruption of 
2 > cn ed blood preſerveth the deſcent to the heir; becauſe, in that caſe, the 
felony in- lord of the fee becometh entitled by way of mere eſcheat, propter 
Queeth s | defe tum ſanguinis;1 and, conſequently, while the blood of the heir 
8 remaineth uncorrupted, there can be no eſcheat. But in the caſe 
though the Of high treaſon the forfeiture; ſometimes, but improperly, called 
1 the royal eſcheat, accrueth to the crown of whomſoever the land 
— is holden, propter delictum tenentis, and doubtleſs the offence is not 
er che fad. purged by ſuch ſaving clauſe, though the blood of the heir is 
in him ley to ſtop the courſe of publick juſtice, Some writers: have thought, that this forfeiture 
i founded on a legal preſumption of the guiit of the party grounded on his flight; but in the fe 
of an acquittal, all preſumption of that kind muſt be at an end. It is preſumption againſt fact. The 
rule is founded in publick utility, ne maleficia remoneant impunita. Foſter, 272. So, in a caſe of homi- 
cide ſe , Where the defendant, after he had killed the aſſailant, fled, ideo catalla cus con ſiſcantur 
gro fugs.. Ib. 286. cited Fitz. Cor. 287. | | . 


© Vimera40. | (D) Reverſed. How. And by whom. 


1. AN act of parliament was paſſed, that if B. who was im- 
| peached of high treaſon. did not appear by ſuch a day and 
k abide. his trial, he ſhould ſtand attainted of high treaſon : and was 
ſo accordingly ; but the attainder was afterwards pardoned by the 
king. Eight Judges were of opinion, that the king by his 
gative could pardon an. attainder. by act of parliament for high 
_ treaſon, as well as where it is an attainder at common law; that 
the law made no difference as to the point of pardon between one 
and the other. And the Judges being aſked by the Lords, Whe- 
| ther this was a legal pardon? anſwered by the C. J. (all agreeing) 
that this was a legal pardon, and that they meant ſo by their opi- 

nion. Lord Bolingbroke's caſe, May 1725, Forteſcue, 397. 

2. The defendant ſtood outlawed upon an indictment for high 
treaſon, in diminiſhing the-current coin of the kingdom, and was 
taken and committed to Newgate, and being brought to the bar of 

the K. B. by habeas corpus, he offered to ſurrender himſelf to the 
C. J. purſuant to the act of 5 & 6 Ed. 6. c. 11. (being within the 
year) and to traverſe the indictment; alleging, that he was at 
Hihi beyond the ſeas at the time the outlawry was pro- 
nounced. The C. J. ſaid, We cannot refuſe to accept bis ſurren- 
der; he muſt be remanded to Newgate, and let a ſpecial entry be 
made, that he offered to ſutrender and to traverſe the indictment. 

On another day, in the ſame term, the priſoner ore tenfs pleaded, 
that he was beyond ſea on the particular day that the -outlawry 
was pronounced, which being replied to by the Attorney General, 
and iſſue joined thereupon, a venire was awarded by the court in- 

flanter, and the ſheriff, fitting the court, having returned a jury, 2 
verdict was found for the priſoner, who was \ 4 arraigned upon 


7 
'F 


the indictment. Roger Fobnſon's caſe, Mich. 2 6.2. —_— 
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2. One who was attainted of high treaſon by act of parliament, 
ſor not ſurrendering himſelf before a certain time, being brought 


by habeas corpus into the K. B., and execution being prayed-againſt 
him, pleaded ore tenus that he did ſurrender himſelf to the Lord 
Juſtice Clerk of | Scotland at Edinburgh on a certain day, where- 
upon the Attorney General conſeſſed rhe truth of the plea and 
took nothing by his motion, and the plea and confeſſion were or- 
dered to be recorded; The fact was, that the priſoner was 
actually brought before the Lord Juſtice Clerk fourteen days be- 
fore the time limited by the act for his furrendering was expired, 
and was immediately committed tothe caſtle of Edinburgh, where 
he remained a priſoner. The intent of the act was anſwered 

his being made amenable to juſtice before the time limited for his 
ſurrender; and he being kept cloſe priſoner till the day for ſur- 


rendering was paſt, it was out of his power to e y ſtrialy - 


with the letter of it; and therefore his noncompliance ought not 
to be fatal to him. Fobr Murray's caſe, Foſter, 47. 12 


Attorney (or Guardian). 17 


(A) What Perſons ought to make a Guardian, (or 3Vizer373, 


what Actions muſt be proſecuted by Guardian, 
or may be done by Attorney), (Infant, or Feme 
Covert). | * 


I E ROR of a judgment in the Common Pleas in treſpaſs - 


and affault by one infant againſt another, verdict pro. quer. 
and aſſigned for error, that whereas the plaintiff had appeared to 
proſecute this ſuit by one . K., her next friend, as one ſpecially 
aligned by the court, yet the ſaid J. K. was never ſo aſſigned, nor 
does any ſuch admiſſion appear upon record. In aulle off erratum 
pleaded. It was inſiſted, that before an infant can ſue by prochein 
amy, there muſt be the appointment of the court, and that muſt 
likewiſe appear upon record; whereas in this caſe it is admitted 


never was any appointment to profecute this ſuit. The 


ſtatute of Weftm. 2. c. 15. which appoints an infant to ſue by 

prochein. amy, runs in omni caſu quo minores inf. ætatem implacitare 

poſunt conceſſum eft quod proquinquiores amici admittamtur ad feguen- 

| eit, which in 2 Inf. 261. is taken notice of to be thug 

rendered by Fleta, Sequatur unus de proguinguioribus amicis et ad- 

5 rp and this admiſſion, = Cote, muſt be by order of 
OL. I. | | 


court, 


34 
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court. Sed per curiam. The practice of this court warranits a ge. 
neral admiſſion, and there is no inconvenience in it: it amounts 
to the ſame thing whether the admiſſion be general or particular, 
and no reaſon can be given why it ſhould not be one way as 

well as the other. Archer'v. Frowde, Eaft. 6 G. 1. Str. 304. 
2. Error of a judgment in the Common Pleas, in caſe upon ſeve- 
ral promiſes againſt two executors, on a promiſe by their teſtator. 
They plead quod ip non aſſumpſerunt, to which the plaintiff de- 
. murs, and for want of a joinder there is judgment by default, 
upon which a writ of inquiry iſſues, and damages are aſſeſſed with 
coſts. Then there is a judgment for the damages de bonis teft., 
and as to the coſts de bonis prop., they are. remitted. Upon error 
in B. R., one executor only appears, and prays ſummons and 
ſeverance of the other, upon which there is judgment quad ſequatur 
ſalus, and then he aſſigns for error that he was an infant, and has 
appeared by attorney, and in nullo eff erratum is pleaded. It waz 
agreed by the plaintiff in error, that if executors were plaintiſß 
he of full age might make an attorney for both, but the diſtinction 
has always been, that where they are defendants he cannot, for 
there if he miſpleads there are coſts de bonis prop., for which he 
muſt have an action againſt his guardian, which he cannot hare 
againft an attorney: whereas when he is plaintiff he pays no coſts, 
And the court after twice arguing were of this opinion, and the 
judgment in C. P. was reverſed. Freſcobaldi v. Ninaſton, Mich. 

1 G. 2. Str. 783. 5 N 


Wine g- (H. 2) Warrant of Attorney to confeſs Judg- 


| 90 ment; (good) 
By rule Eat: 1. TH E court, taking notice of great inconveniences following 
25 C. 2. cis from holding a warrant to confefs judgment by one in 


provided;that cuſtody to be good, if any attorney (though for the oppoſite party) 


of attorney was preſent, made a rule that for the future there ſhould be an 


forconfell- attorney preſent on behalf of the defendant. Regula Generalis, 
ing a judg- f 
ment ere- Ef. 4 G. 2. 
cuted by any perſon in cuſtody ſhall be of any force, unleſs ſome attorney for and on behalf of ſuch 
perſon in cuſtody, and expreſsly named by him, be preſent to inform him ot ti e nature of ſuch warraat, &c. 
No excuſe-can be allowed againſt the rule of 4 CG. 2. per Lord Hardw. Cf. Rep tmp. Hardw. 177. 
Even where the warrant of attorney was executed in Ireland to contets a judgment hete. Fitzgerald v. 
Plunket, Hil. 19 G. 2. Str. 1247. a 
The defendant being taken upon a ca. ſo. paid part of the debt, and gave a warrant of attorney to con- 
feſs a new judgment for the reſt, upon time given him to pay it. This was moved to be ſet afide, becauſe 
no attorney was preſent on the part of the defendant when the warrant was executed, according to the two 
ſtanding rules of C. 2, and G. 2. , the firſt of which indeed, ſpeaking of perſons in cuſtody on arreſts, 
may extend only to meſne proceſs, but the ſecond is general, and relates to any ſort of cuſtody, But the 
court held the warrant of attorney to be well given, for the defendant had a benefir by it in gaining time, 
and the ſecond rule muſt be conſtrued being in cuſtody as aforeſaid, the only intent of that being to make 
it neceſſary to have an attorney on the part of the defendant, whereas, under the former rule, an attorney 
- for the plaintiff (who was not likely to adviſe the defendant for the beſt) was fafficient. Watkins v. 
Hanbury, Hil- 19 G. 2. Str. 1245. ide infra, pl. 13. q 
It it is aot neceſſary that che attorney preſent ſhould be of the ſame court in which the judgment # 
entered. Bland v. Packenbam, Mich. 9 G. 1. Str. 530. and S. P. determined. Wilmot v. Barry, Eſq, 
commonly called Lord Buttevant. Maguire v. the ſame, Mich;20 G. 4. Barnes, 44 1 
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_ » | 15 dbf6iidatit under arreſt on a latltat gives warrant of attorney to-confeſs judgment in C. B. no atto· - 


ney but plaintiffs being preſent, B. R. cannot ſet aſide the judgment, but will grant attachment againſt 
laintiff and his attorney till ſatisfaction is entered, or judgment ſet afide with coſts. Waddia v. Col» 
Le Mich. 6 . 2. Rep. temp. Hardw. 177. Vide R V. Hichacock, Blackſt. 1097. 


2. A defendant moved to be diſcharged upon pretence that the 8. C. Prac, 
warrant of attorney to confeſs judgment was executed when no Nr. 344+ 
attorney was preſent z but upon the plaintiff's ſhewing cauſe that 
the defendant himſelf practiſed as an attorney, a rule was re- 
fuſed, Aliter where the plaintiff is an 3 he would then 
be more likely to impoſe upon defendant. Walton v. Stanton, 

Mich. 7 G. 2. Barnes, 37. | 

3. Motion for leave to enter a ns ent on an old warrant of 
attorney, upon an affidavit ſworn by the plaintiff, who lived in Tre- 
land, before a commiſſion in the Common Pleas there, of the due 
execution of the warrant of attorney, that the defendant was liv- 
ing, and the debt unpaid ; but the court refuſed to ſuffer the affi- 
davit'to be read. Sibthorpe v. Adams, Trin. 10 G. 2. Barnes, 40. 

4. Defendant gave a warrant of attorney to confeſs judgment, Judgmene 


at the ſuit of two perſons, one of whom died, and the Judges in —— de 
the Treaſury gave leave to enter judgment at the ſurviving plain- an old — 


tiff's ſuit, upon his affidavit of the due execution of the warrant rant of at- 
of attorney, and that the debt was unpaid, and the defendant ang 
alive. Still v. Still, Mich. 11 G. 2. Barnes, 40. - 


v. Sand, Mich. 14G. 1, Str. 718. But if defendant dies in term time, j may 
his death that ſame term. Fuller v. Jocelyn, Mich. 4 G. 2. Str. 882. Et wide Fuller v. Johnſon, Mich. 
9 3. 2. Rep. temp. Hard. 158. and Savile v. Wiltſhire, Eaſt. 19 C. 3. Barnes, 270. Yide pcft, pl. 9. 
It was moved on the common affidavit for leave to enter judgment at the ſuit of the ſurviving plaintiff 
(of twd) by virtue of an old warrant of attorney to enter judgment at the ſuit of the two. The court's 
opinion i, that the power ought to be ſtrictly purſued ; and that 2 power to 8 at the ſuit 
of two perſons doth not extend to the ſurvivor, The intereſt of the ſurviving plaintiff cannot be pur- 
ſued againſt the authority. The thing prayed is feftinum remedium, which cannot be granted contrary to 
the agreement of the parties. The original debt will remain as before the warrant of attorney given. Had 
the application been made when the judgment would have related to a time when both plaintiffs were 
alive, then perhaps the court might have given leave to enter judgment at the ſuit of the two, The 
motion was denied, and it was ſaid the ſtat. 8 & W. 3. was out of the caſe. Laycock, who ſurvived 
Kitchen, Vs Garforth, Eaſt, 21 G. 2. Barnes, 45» 
Warrant of attorney to confeſs judgment to two, on which an agreement was indorſed, reciting, that 
the two bad entered into a bond for the payment of a certain ſum of money to . S., which was the 
proper debt of the defendant, it was therefore agreed that the judgment ſhould be a ſecurity and indemni 
to the two, again(t all coſts, charges, and damages which they might ſuſtain on account of the bond whi 
they bad entered into. One died and made the other his executor, anda motion was made to enter up 
Judgment at the ſuit of the ſurviving plaintiff. The court took time to conſider, and afterwards were of 
opinion that a rule ſhould be granted, and ſaid that the benefit of this agreement ſurvived to the preſent 
plaintiff, Todd v. Todd, 25 & 26 G. 2. Barnes, 48. where ſee a number of caſes cited. 8. C. 
1 Will. 312. , Sayer, 5. And in a ſubſequent.caſe where the warrant of attorney was executed by two, 
and the words were ©* againſt me, not us, the judgment was entered againit the ſurvivor. Gladwin, ' 
V. Scot, Eaſt. 26 G. 2. Barnes, $3» * oy 


5. On the uſual affidavit of its being duly executed, and Fide pyf,” 
the parties living, an abſolute rule was granted to enter judgment . 10. 
on a warrant of attorney. 13 years old. Per cur. Where the 
warrant is 20 years old or upwards, the rule muſt be to ſhew 
cauſe.  Hayme v. Hayme, Migh. 12 G. 2. Barnes, 41. iy 

6. Rule granted to enter up judgment on an old warrant of 8. C. Prac. 
attorney, Plaintif, being a lunatick, did not ſwear the money Rog. 244- 


* 


* 


ment emered dered, that every ſuch warrant o 


Attorney (or Guardian), 
bond (for three years) ever fince. plaintiff was ſo. Cappendals v. 
Sunderland, Hil. 12 G. 2. Barnes, 42. 0 
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7. It is not ſufficient that the perſon preſent at the execution 


of a warrant of attorney to enter judgment, whilft the defendant 
is in cuſtody has ſerved a clerkſhip, and that he is ſworn an at- 
. torney ſoon after the execution of the warrant, and before the 
firft motion made. In ſuch a cafe, a judgment and execution 
was fet afide. Barnes v. Ward, Mich. 13 2 2. Barnes, 42. 
8. To prevent frauds. and impoſitions in the execution of war. 
- rants of attorney for confefling of n in C. B., it is or- 
attorney ſhall be read over by 


upon a war- the perſon who is to execute the ſame, or by ſome other perſon to 


Upon a mo- 
tion ta fer 
#fide a judg- 


rant of t. him, before the execution thereof; and that if judgment ſhall be 


wad entered up upon any ſuch warrant of attorney, which ſhall be exe. 
that it vas cuted after the firſt day of Michaelmas term 1741, and which ſhall 


phy gt not be ſo read over as aforeſaid, ſuch judgment upon motion may 


who gave it, be ſet aſide as irregular. Regula Generalis, C. B. Trin. 14 C 


Mr. J. Bul- 1 G. 4. 
* 5 : 


the rule 14 & 15 G. 2. appeared to him to be a very abfurd and inconvenient one, and not productive of 


| any good conſequences; and there being no inſtauce in which the rule bad been acted upon, the court ſaid, 


would be proper to make the practice in this reſpe& conformable to that of the King's Beneh, 
and therefore directed that the rule 14 & 15 G. 2. ſhould no longer be in force, Taylor v. Parkinſon, 
Mich. 35 G. 3. 2 H. Blackſt. 383. 8 
Vide ante, | 


. 9. Leave given to enter judgment at the ſuit of C., the executor 


on a warrant of attorney, the words whereof extended to enter 
judgment at the fuit of C. the teſtator, his heirs, executors, or 
adminiſtrators. And a caſe was cited, where a warrant of attor- 
- mey to enter judgment was given to a feme ſole, and ſhe having 
married before the judgment entered, the court gave leave to enter 
judgment at the ſuit of the huſband and wife. Cle Ex. v. Haden, 
aft. 20 G. 2. Barnes, 44. 


Morion in 10. Declared by all the Judges in the Treafury Chamber, that 


the Tresſury if à warrant of attorney to enter judgment be above a year old, 


th ” * .* . 
mon affida. and under ten years old, leave to enter judgment may be given 


vit for leave by a Treafury roll; but if the warrant be above ten years old, the 
.. court muſt be moved for leaye to enter judgment. If the warrant 
| years old, the common afhdavit of due execution 


an old war- be under 
rant of at- of the warrant that the debt is 8 and the parties living, is 


— Jp ſufficient for an abſolute rule. But if the warrant be above 
any term or twenty years old, the rule muſt be to ſhew cauſe, and ſerved 


ou 2 25 on the defendant. November 16, 1750. Vide Barnes, 47. 
be cauſe aſterwatds abſolute on affidavit of ſervice, no cauſe being eum Mould v. Jackman, Tun. 
24&250G: 2. Barnes, 52. Vide ante pl. 3. | . 


11. It being found by verdict on the triat of a feigned iſſue, 


(a) Thie 
caſe came directed by the court, fhat a warrant of attorney to enter judg- 


the court ment was given in conſequence of an uſurious contract, the court 
wpon a mo- ordered the judgment to be ſet aſide, and the bond and warrant 
tanto it to be delivered up, and the plaintiff to pay the coſts of the 
ment, d. application (a). Machin v. Delavah, 'Hil: 20 G. 2. Barnes, 52. 


ment, &c. 


eatered by warrant of attorney which warrant defendant inſ ſled was void, as being given o-purſuanch 


> 
— - 
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of an ufurious contract, which is not pleadable to a ſcire facias on the judginent. The plaintiff's coun- 
ſd obſerved, that the pretended uſury was ſubſequent to the judgment, and that uſury for continues 
does not avoid the firſt ſecurity, though a penalty of treble the value is given by action, &c. The 
1 iſſue to try the controverted fact as to the uſury. Machin v. Delaval, Trin. 25 & 26 G. 2. 

» 277+ ' 
12. On a motion in Michae/mas term to enter judgment on an 
old warrant of attorney, beſides the uſual affidavit, there was one 
of a third perſon, that the defendant: then reſided in Jreland, and 
that deponent ſaw, him at Dublin, 18th September then laſt, in ſeem- 
ing good health. The court thought that as the defendant reſided in 
Ireland, this was a reaſonable diſtance of time paſt. Horſley v. 
Shuter, Mich. 33 G. 2. Barnes, 53. % 
13. It was declared by Wilmot and Yates, Juſtices, (Lord The rule of 
Mansfield, C. J. abſent, and Alen, J. filent,) that the general rule of _ 15C. 2. 
Faſt. 15 C. 2. about the neceſſity of an attorney for the defendant 3 
being preſent whenever a perſon in cuſtody gives a warrant of at- where the 
torney to confeſs judgment, is confined to judgment in the parti- CONN 
cular cauſe whereupon he is in cuſtody, and does not extend to ws 3 
wartants of 1 given to confeſs judgment in other actions; ecution, but 


and this they ſaid had been ſettled, and the reaſon of the rule 9 


given in Fenn v. Hutchinſon, Lord Raymond, 797. Holcombe and in cuſtody 


another v. Wade, Mich. 6 G. 3. Burr. 1792. 4 ., - upon ax od 
. * rocels. 
reaſon of this diſtinction is this: Where a man is arreſted upon mefne proceſs, the debt * liquidated, 
and therefore under dureſs he may be prevailed upon to confeſs more than is really due. But upon an 
execution the debt is liquidated, and therefore the only purpoſe of the defendant giving a warrant of at- 
torney in ſuch caſe is, to procure his liberty. If indeed it could be ſhewn, that a party even in execu- 
tion had been prevailed upon to acknowledge a judgment for more money thay was. really due, the court 
would give relief under the circumſtances ; becauſe caſes of fraud and impoſition are exceptions to 
all rules whatſoever, Fell v. Riley, Eaſt, 15G. 3. Cowp. 231. S. P. Birch v. Sharland, Eaſt. 
27G. 3. 1 Term Rep. B. R. 715. The plaintiff having figned interlocutory judgment agaiaſt the 
defendant, then a priſoner in the King's Bench, the defendant, in order to fave the expence of a writ 
of inquiry, and proceeding to final judgment in the regular way, propoſed to the plaintiff to make a 
confeſſion of the judgment. The plaintiff's attorney, in conſequence of a letter ſent to him by the 
defendant for that purpoſe, went to the defendant in the King's Bench, and offered him a cognovit to 
fign for 200 J. with a defeazance on payment of 49 L 125. admitted io be due, and $4, 5 . for the 
coſts ; the defendant, after making an objection to the cofts, which he after warde waved, objected to 
the cognovit, and defired to have time to ſhew it to his attorney; but on the plaintiff s attorney telling 
bim it was unneceſſary, he figned the cognovity no attorney on his part being preſent. The plain- 
uff afterwards figned judgment upon the cognowit, which the defendant moved to ſet afide, upon objec- 
tion that it was contrary to the rule 15 C. 2, The court (after conſulting the Maſter) ſaid, that this 
caſe was not ſtrictly within the rule; but that in ſuch inſtances to which the rule did not apply, each caſe 
mutt depend upon its own particular circumſtances, for that they wele to guard againſt the acts of de - 
ſigning pe: ſons on men were under the preſſure of diſtreſs and impriſonment, they thought the 
po] 's attorney had ated improperly in taking a cognowit for 200 J., notwithſtanding there was a de · 
eazance, no attorney being preſent on the behalf of the defendant. Parkinſon v. Caines, Eaſt. 30 G. 3. 
3Term Rep. B. R. 616. — Motion to fer afide a warrant of attorney to confeſs a judgment, upon 
the ground that it was executed by the defendant when in cuſtody, and that no'#torney was preſent on 
the behalf of the priſoner at the time. Cauſe was ſhewn, that the defendant, at the time he executed 
the warrant of attorney, was not in cuſtody at the ſuit of the plaintiff, but unde: criminal proceſs ; and that 
. the rule was confined to caſes where the defendant was in cuſtody at the (uit of the party ta whom he execut- 
ed the warrant of attorney ; for it was made to prevent oppreſſion by duteſs of the impriſonment, at the ſuĩt 
of the party hintſelf; of which opinion was the court, and the rule was diſcharged. Cha: Iton v. Fletcher, 
Mich. 32 G. 3. 4 Term Rep. B. R. 434+ | Sed vide alſo Warak-r v. Gaſcoyne, Black. 1297. 


- attorney, it appeared that the watrant of attorney was given by under exatte 


the defendant whilſt in cuſtody, without any attorney being pre- 383 


- ſent on his behalf, thought he had propoſed to ſend for one, but ances, the 


was perſuaded not. And he further ſtated in an affidavit,. that unt of 


he was the more induced to * execute che bond and — ya 


14. Upon a motion to ſet aſide a judgment upon a warrant of But where, 


226 Py Attorney {or Guardian); | | 


infaot, the of attorney, becauſe he had before been informed, that if he did 
_—— execute it under an arreſt, and without his attorney being preſent, 
warrant of it would be void. Lord Mansfield obſerved of theſe rules what the 
attorney court of Chancery has often ſaid with reſpect to the ſtatute of 
12, © HY frauds, that no rule of the court ſhall bemade an inſtrument of fraud. 
they cola A court will not ſuffer a defendant to convert that which was 
not make meant for his protection, into an inſtrument of fraud and deceit. 
| > >. age "Bi Here it is avowed by the defendant himfelf, in his pwn affidavit, 
appearedcir- that he intended to cheat the plaintiff. The rule was diſcharged 
—— with coſts. Gillman v. Hill, Trin. 14 G. 3. Cowp. 141+ 
| the part of the infant. Saunderfon v. Marr, Mich. 29 C. 3. 1 Hy Blackſt. 75. | 
15. 9 was made to the court to have a bond and 
warrant of attorney delivered up, as having been obtained by fraud, 
and while the party was in cuſtody under proceſs out of the court 
of Exchequer: judgment had not been entered up, nor any pro- 
ceedings had upon the bond; and it was therefore urged on the 
other fide, that the court could not entertain the motion, there 
being no inſtance in which it had ever extended its equitable ju- 
riſdiction ſo far. But Buller, J. obſerved, that the court had the 
fame juriſdiction as if the judgment had actually been entered up. 
If it were otherwiſe, he ſaid, the conſequences would be extremely 
| Inconvenient. The judgment might be entered up in the vaca: 
tion, arid the defendant taken in execution before the application 
could be made to the court. Duncan v. Themas, Trin. 19 G. 3. 
Doug. 196. NE att | 80 f 
16. Motion to enter up judgment on a warrant of attorney on 
an affidavit, ſtating, that a bond for 1800 L. was given by the 
defendant to the plaintiff in the year 1780, conditioned for the 
payment of 9001. (in conſequence of 400 /. advanced at the time 
of the execution of it) on the death of the defendant's father, in 
caſe the defendant ſhould ſurvive, together with the warrant ; that 
the father died ſome years afterwards, and the defendant the ſon 
was living. But the court ſaid, that in common caſes where the 
Judgment had not been entered up on a wartant of attorney within 
a year and a day from the date, it was neceſſary to apply to the 
court for leave to enter it; as this was a pot obit bond, a ſecurity 
of a queſtionable nature, which had been often diſputed with ſuc- 
ceſs, leave to enter up judgment ought not to be granted without 
a rule to ſhew cauſe. uſhington v. Waller, ich. 29 G. 3. 
1 H. Blackft. ga. TT „en „ * * 1 


Wers (I) At what Time a Warrant of Attorney may be 
ff hr BS 
17 was determined, chat a warrant of attorney may be entered 
1 up at any time pendente lite. Henriques v. The Dutch Weſt 
India Company, Trin. 3 G. 2. Air. 807. cited Doug, 115, 


the Exchequer, he not being a ſolicitor of that court. Per Lord 


e aforeſaid.“ The anſwer is this, the plaintiff has been admitted 
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(K. a) Attorney at Law. Accs of his; what juſti- : 
fable, And in what Courts he may ac. | 

A er was made upon the conſtruction of the 24th ſection 
of the ſtat. 2 G. 2. c. 23. whether an attorney who was alſo 

a ſolicitor in the court of Chancery, was entitled to recover ſo much 
of his bill as was charged for buſineſs done in the equity fide of 


Loughboraugh, C. J.— The ſtat, 2 G. 2. c. 23. is a penal law, and 
ought to be ſtrictly conſtrued. The 3d and 7th ſections are con- 
fined to perſons who practiſed before the act paſſed, and therefore 
cannot refer to the 24th, as to the preſent caſe. The words of 
the 24th ſection are, “ without being admitted and inrolled ag 


and inrolled in C., and being ſo admitted, he was entitled to 
practiſe of courſe on the equity fide of the Exchequer. - A pre- 
yious conſent in writing by. an attorney of the other court is ne- 
ceſſary in a court of law, but would have been uſcleſs where the 
proceedings are in the name of the clerk in court. 


V. Halbracke, Trin. 28 G. 3. 1 H. Black. 50. 


(K. 3) Privilege in Actions, and as to Offices, Cc. Puget. 


. P LEA of privilege by defendant as attorney of the C. P., but 
| did not ſet out the cuſtom, that time out of mind attornies 
have had privilege, but only that he ought to have privilege juxta 
conſuetudinem curiæ de banco; and this being objected, the court 
over-ruled the objection, and ſaid they would take notice of the 
law, and the practice of every court is the law of that court; the 
queſtion is only as to the fact, if the defendant be an attorney or 
not. Dawſon v. Blackwell, Hil. 12 W. 3. Forteſcue, 238. 
2. Where a privileged perſon. is arreſted on proceſs out of a 8. P. Crof- 
ſuperior court, he may plead his privilege, (viz. he muſt ſue out Fo 2 
his writ, and produce it with his plea,) /ub pede figilli;' but if on Black. 
proceſs out of an inferior court, his writ ought to, be allowed 1085. He 
inflanter. Rawlins v. Perry, Mich. 6 Ann. Caſes of Pract. Com- —— . 
mon Pleas, 2. \ | _ diſcharge on 
A of K. B. as fued as acceptor of a bill of — — 2 his — 
n attorne B. was as of a chan original, 8 
and upon — had — . Price, Hil. SG, 3. — 312. _ wks ; 
In caſe upon aſſumgſit the defendant pleads, that he is an 8. P. Barker 
den of de out in abatement, and hat he ought to be ſued ng 
as a privileged perſon: the plaintiff replies, that he is not an at- , G. 1. gz 
torney, and concludes to the country, to which the plaintiff demurs. 532+ 
And the court held, that the plaintiff ſhould have concluded to the 
record, for no man can be an attorney but by the act of the court, 
e for the court will not ga 
a | ; x 4 ; - 2 


* 


4 
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to a jury to inquire into their own act. Fudic. quod billa caſſetur. 
FTDalen v. Cale, Hil. 4 G. 1. Str. 76. | Rn 

Wherean... 4. An attorney of the Common Pleas, who is actually in the 
. cuſtody of the marſhal of the K. B., ſhall never be ſuſtered to 
privilege by plead his privilege, for there is a great difference between an actual 

ting in and ſuppoſed cuſtody. Per cur. in Windmil v. Cutting, Trin. 

, nd 5 G. 1. Ser. 191. . 
pleading in — 
chief, vide Tidd's Prat. $9 ©» ; ip 373; 

As tothe 8g. The defendant pleaded in abatement, that he was clerk to 
plex, that * one of the prothonotaries/in C. B., and it being moved to ſet this 
to one of the PIER aſide, an affidavit in ſupport*of it was produced annexed to the 
plea, wherein the defendant ſwore that he ſerved his clerkſhip 
* with'a"Common Pleas' attorney, and that he had for many years 
in? àcted as an attorney or ſolicitor, and followed no other employ- 
ment; the court after conſideration ſet aſide the plea, being of 
00:17 ue option ſuch clerks had no privilege at all, they not being ſworn as 
engrofling of attornies ate, nor ever acting as clerks in the prothonotary's office; 
records, offi- and that it was not ſufhcient for the prothonotary to enter their 


denies in <= names in his book. As to ſuch clerks as were actually 3 
o 


, and the a k 
bikes, and an under him, for ſo long as they continued in that employment t 
affidavit is would be privileged, but no longer; as in the caſe of a judge's 
8 clerk; and an old rule 8 Car. was cited, where they were re- 
Per Fortef- ſtrained from practiſing as attornies. Payne v. Fry, Hil. 9 G. 1. 
© 4 — J. in Str. 546. | 

mami v. * j ' 

Trin. 5 G. 1. Str. 191- In which was cited a caſe, where a clerk pleaded that he ought to 


be ſug by bill, and not by original; but the court held the contrary, and that attornies only have that 
privilege, Baker v. Swindon, Mich. 10 W. 3. in C. B. rot. 360. Clift, 573+ | 
6. It was moved in B. R. that the defendant being an attorney 

of C. B. might be diſcharged on common bail; and it was ſug- 

geſted to be the practice in C. B. to pay that reſpect to the attor- 

nies of B. R. if they are ſued there, Sed per cur. —The defendant 

muſt find ſpecial bail, and he may plead his 3 in abate. 


ment after. The Mayer of Baſing floke v. Bonner, Eafl. 3 G. 2. 
; Str. 864. F N | 
_ Gas The defendant having pleaded his privilege, the plaintiff 


demurred, and objected that he had not averred himſelf to be an 
attorney at the time of filing the bill, but only at the time of 
.. pleading ; it is ante exhibition, bille fecit (inſtead of fuit) et adhuc 
4; exitit un. attornatorum de C. B. And for this fault the court held 
| 55 ill, and awarded a reſpondear ouſter, The Mayor of Baſing ficke v. 
Banner, ibid. 
Noe pai, 8. The defendant pleaded the privilege of the C. B, and the 
.. 205 plaintiff moved to ſet it aſide, he ſuing as an attorney of B. R. 
885 upon the foot of privilege taking away priyilege. But the court 
faid, that was a point offlaw which they would not determine on 
a mation, but put the plaintiff to demur it. Heatherington, un. &c. 
v. Lowth, Trin. 3G. % Str. 837. | | 

9. The fame being moved again, the declaration was produced, 
by which it appeared that the plaintiff ſued by original, which was 

held a waiver of his privilege, Bis. ot 

| r ; 
5 10. Motion 


* 
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10. Motion to diſcharge the defendant upon an affidavit that An attorney 
be (as an attorney) was going to We/tminfler to attend. juſtifying 4 2 | 
bail, and had given notice ta the plaintiff's attorney and filazer to motion, be 
attend; but this did not appear plainly, and therefore though the having been 
court will protect any perſon eunds et redeundo, yet they will not — in — 
regard every pretence. Garden v. Sheers, one, & c. Mich. 4 G. 2. coffee-bauſs 


Caſes of Pratt. Common Pleas, G0. — — 


bands, the court held that he had thereby ſubmitted to the arreſt and waived his er. where 
| ſeduced him from 


Prat. Reg. 40. , ; | 
11. An attorney ſued either as executor or adminiſtrator, or as 8. C. and 
bail, has no privilege, but may be ſued as a common perſon, 5: P. Pre. 
Taylor v. Fuller, Eaft. 4 G. 2. Caſes of Pratt. Common Pleas, 64. 71 BY 
of another court may be bail, but then he loſes his privilege ; and ſo an attorney of the ſame court where 


the plaintiff conſents may alſo become bail, but thereby he loſes his privilege. Taylor w. Fuller, Eaſt. 
40. 2. Cales of Pratt. Common Pleas, 64. Jide Tidd's PraQt. 76, 77. | 


12. An attorney of the C. F. having been elected a bailiff of ; 
Abingdon, obtained a writ of privilege to excuſe him from ſerving 

that office, It was afterwards moved on behalf of the corporation 
to ſet the writ of privilege aſide, upon affidavit that he was a 
member of the corporation, and had ſerved ſeveral offices there, 
and had taken an oath to conform to the orders of the corporation. 
Per cur. This is not a proper manner of diſputing the validity of 
the writ ; the court-will not adviſe the corporation how they are 
to act with regard to paying obedience to it; they muſt act at 
their peril, 2 7 G. 2. Barnet, 37. 6 6 

13. Action of aſſault and battery by an attorney, defendant gut if be 

moved to change the venue from Middleſex to Suffolk, but refuſed, foe by com- 


| the plaintiff being an attorney, Dent v. Lambert, Eaft. 7 G. 2. pon ctr 


Pratt. Reg. 418, 1 the privileg 
4 in this reſpect. Welland v. Frument, Trin. 7&8 G. 2. Pratt. Reg. 4194 


14. The queſtion was, Whether in an action againſt an attorney S. P. Holi. 
be had privilege to change the venue into Middleſex, as well as 4% . 
to lay it there, when he is plaintiff; and the court held there wy - 
was no difference. Wigley v. Morgan, un. & c. Trin. 9 G. 2. Aud. 387. 
Str. 1049. ? : There have 

# been 2 great 
number of caſes upon this queſtion before the court at different times. But it ſeems now ſettied by a 
caſe, where, upon the application of the defendant, who was an attorney for the plaintiff, to ſhew cauſe 
why the venue ſhould not be changed from the county of York, where it was laid, and be laid in the 
gounty of Middlelgx ; the queſtion was, Whether an attorney has a privilege of changing the werwe 
uno Middleſex, where he is detendant in the cauſe, And the court determined that lle had no ſuch 
privilege, Pope & Ux. v. Redfcarnc, un- &c. Hil. 78. 3. Burr. 2027. (where fee many caſes for- 
merly deteimined on the ſubhject). 8. P. determined in C. P. Cooper . Mills un. &C.z Mich. 10G. 2. 
Barnes, 483. But it ſcetns, if plaintiff,, be may keep the wenye in Middletex. Fide Burr. ubi ſupra, 
{Vide alſo Pilkington v. Harmliny Trin. 28 G. 2+. Sayer, 153- Norton v. Voules, Hil: 28 G. 2. Hb. 180, 


Au both points gin agreed by che court, in Ned v. Roe Hil, 30 G. 3, 3 Term Rep. B. R. 373. 


15 ' / 
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— 15. It is a ſtanding order of the Houſe of Lords, 24 Mar. 1090 
a w_ that no common attorney or ſolicitor, though wag wet a peer, 
Had: 345. hall have privilege of parliament. Wickham v. t, Mich, 
10 C. 2. Str. 1065. 
Se. s. f. 16. One was ſued as an attorney by bill, who pleaded in abate. 


2 ment that he was nat an attorney. Plaintiff moved to ſet aſide 


cent v. Wil · the plea, but it appearing by certificate from the clerk of the war. 
loughby, rant, that the defendant was ſorejudged five years before, and that 
—_ +, the forejudger then remained in force, the rule was diſcharged, 
Barnes, 43+ And per cur., the defendant is totally deprivod of privilege pend- 
RY ing a forejudger. Plaintiff may reply as he pleaſes, and traverſe 
| the fact, which is triable by the record, or demur, if he thinks the 

| Plea bad. Farrill v. Head, Trin. 11 & 12 G. 2. Barnes, 41. 
17. The plaintiff moved for an attachment againſt P. for acting 
as an attorney, and pleadin * forejudger; and a rule 
was made to ſhew cauſe. The day before cauſe was ſhewn P. 
applied to a judge, and obtained an order (without ſummons) to 
be reſtored to his privilege (without payment of coſts) upon enter. 
ing a common appearance at the party's ſuit by whom he waz 
farejudged.; and it not appearing that P. had any notice of this, 
which was an old dormant forejudger obtained ſeveral years be. iſ 

2 the rule was diſcharged. Butler v. Pincent, Trin. 118 12 G. 2. 

er arne:, 41. 7 
A fibpeens 18. Upon an indictment for perjury, in an anſwer in Chancery, 
duces tecam the Maſter, who took it was called, but could not ſpeak to the 


N identity of the perſon. Upon which the proſecutor inſiſted to 


office had examine the defendant's ſolicitor, who was preſent at putting in 
been ſerved the anſwer, and had been ſubpœnaed; but he inſiſting on his pri. 


N vilege, the C. J. would not compel him to be ſworn, ſo the de- 


produce cer- fendant was acquitted. The reporter ſays, guere tamen, for this 


wal cog was to a fact in his own. knowledge, and no matter of ſecreſy 
his client, in Committed to him by his client. Rex v. Watkinſon, Mich. 13 G. 2. 
. orderto Str. 1122. 
found a pro- | 5 | 
ſecution by way of indiQtment againſt the client. for forgery. The attorney did not appear before the 
grand jury in obedience to this /ubperna, upon which an attachment was moved for againſt him. But it 
was inſiſted on his behalf, and agreed by the court, that as he could give no other evidence than of what 
had been communicated to him by his client in confidence, he was therefore not compellable to produce 
thoſe papers againſt his client in order to prove him guilty of a forgery, and that he ought immediately 
upon receiving the ſubpana, to have delivered them up to his client. Rex v. Dixon, Eaſt, 5 G. 3. 
Burr. 1687. | 
But he is not privileged to refuſe to give evidence of collateral facts, as the atteſtation of deeds ; and 
Lord Mansfieid, C. J. ſaid, he had known an attorney obliged to prove his clients having ſworn and 
Ggned the anſwer, upon which be was indicted for perjury, Doe ex dem Jupp v. Andrews, Trin. 18 G. 3. 


Aer baving obtained an interlocutory judgment in an action on a promiſſory note for 1 50/., 
and executed a writ of inquiry, afterwards compromiſed the action by taking a part of the m and a 
warrant of attorney from the defendant for the remainder ; in the interim between the time of giving 
which and the time when the money became due according to the defeazance thereof, the plaintiff told 
his attorney in that ſoit, that he was glad it was ſettled, for that he had only given 10 J. and his note far 
it, and that he knew it was a lottery tranſaction. The defendant being acquainted with this, brought an 
action againſt the plaintiff in the former action, to recover back the money be had paids The attorney | 
was called at the trial as a witneſs, to ſpeak to the converſation above mentioned between bim and his 
elient in the former action, and he was admitted by Lord Kenyon, and a verdict paſſed for the plaintiff. 
A new trial was moved for on the ground that this evidence was impropeily admitted, for that the rela- 
tion of attorney and client, in teſpe ct of the parties to the original ſuit, was not determined at the time 
when the communication was made by the client, to his attorney. But per cur. the difference is, whether 
the communication was made in confidence as inſtructions for c 6 
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Album, the form;et was not the caſe, but on the contrary the purpoſe in view had bern already 
440 what was faid by the client was an exuleation to his attorney for having before deceived him, as 
as his adverſary, and for having obtained his ſuit. Cobden v. Kendrick, Mich. 32 C. 3. 4 Tam 
Rep. B. R. 431. 5 
a This privilege in eon f ved to the caſes of counſel, ſolicitor, and attorney; but in order to raiſe the pri- 
vilege, it muſt be proved that the information which the adverie party wiſhes to learn was communicated 
to the witnefs in one of thoſe characters ; for if he be yed merely as a ſteward, he may be ex- 
amined. Where R. who bad turmerly been the attorney of P., but who was diſmiſſed before the trial 
of the cauſe, wiſhed to give evidence of what he knew relative to the ſubjet white be was concerned as 
the attorney Buller, I. Rrongly animadverted on his conduct, and would not ſyffer him to be examined 3 
had acquired his information during the time he acted as attorney, and he thought the privilege of not 
ing 2 to ſuch points was the privilege of the party, and not of the attorney, and that the pri- 
vilege never ceaſe at any period of time. in ſuch a caſe it is not ſufficient to ſay, that the cauſe is at 
an end ; the mouth of ſuch a perſon is ſhut for ever. The privilege extends to thoſe three enumerated 
caſes at all times, but it is confined to thoſe only. In order to fee whether or not an attorney be pri- 
yileged, it is neceſſary to inquire whether he is in a Gtuation that bis client has an intereſt over his con- 
duct. Yide in Wilſon v. Raſtall, Trin. 32 G. 3, 4 Term Rep. B. R. 753. And vide Bull. Ni. Pri, 23g. 


19- Conuſance of a cauſe cannot be allowed againſt the privi- 

lege of an attorney, neither can an act of parliament take away 

the privilege, without expreſs words to exclude it. Willes v. Tra- 

herne, Mich. 13 G. 2. Pratt. Reg. 96. ? 

20. It was held by the court, that if the plaintiff and defendant S. P. 

are both attornies, the defendant mult be ſued by bill, and that the r 

plaintiff cannot take out an attachment, and hold the defendant to Rath, one, 
bail, as he does in the cafe of a common HR This therefore &. Hil. 

is an exception out of the general rule, that privilege takes away 3? cds oo 
privilege. Ratcliffe, one, & c. v. Beſby, Mich. 14 G. 2. Str. 1141. A defend. * 
And wide Lunn, one, &c. Aſgeugb, Mich. 16 G. 2. Barnes, 43˙, ant having 
which laſt caſe ſeems, however, to be incorrectly reported. n + porebg 
defore motion to ſet it afide. He was told to plead his privilege. Hand, one, &c. v. Grovenor, 
one, &c. both attornies of C. P. Eaſt. 26G. 2. Barnes, 424. This muſt be underſtood of the ſame 
court, for if an attorney of the K. B. ſues an attorney of the C. P., and contrariwiſe he may fue out an 
attachment of privilege and hold him to bail; he may do it if he is only indorſee of a promiſſory note, 
provided it be indorſed without fraud. Launder, one, &c. v. Cockayne, Trin. 17 & 18 G. 2. Barnes, 
44. Shorter v. Packurſt, Eaſt, 20 G. 2, Black. 19. And in the caſe of Danier, one, &c. v. Berry- 
man, Mich. 20 G. 3. Blackft, 1325. it was held that where an attorney of one court ſues an of 
another, ſo that there is privilege again privilege, that court which was firſt poſſeſſed of the cauſe, ſhall 

beuin the jurildiQtion of it. 


21. The court granted a yrit of privilege to excuſe an attorney And though 

m ſerving in the trained bands of the city of London, the ſervice Þ* may ba 
being perſonal. Heaton's caſe, Mich. 14 G. 2. Barnes, 42. thathidens 
determined to make no alteration. Evingdon's caſe, Mich. 14 G. a. Str. 1143. But in a ſub- 
lequent cafe, where the queſtion was, Whether an attorney drawn by ballot was privileged from ſerving 
in the militia, the court refuſed to grant the writ ; and Black one, I. diſtinguiſhed that caſe from thoſe 
of Heaton and Evingdon, the militia not abſolutely requiring perſonal ſervice, becauſe it may, at the 
option of the party drawn, be commuted for a certain ſum of money, The party ballotted three 

ions allowed him; to ſetve perſonally, to find a ſubſtitute, or to pay 10. This is clearly a com- 


mutation, and diftinguiſhes the caſe moſt materially from that of the trained bands of London, and 


the ancient commiſſions of array, where, if the party did not or was not permitted to find a ſubſtitute, 
he was obliged to ſerve in perſon, under an unlimited penalty, ſometimes of impriſoament, ſometimes 
of univerſal forfeiture ; but the militia is ultimately and in ſubſtance a charge upon property, and not 
upon the perſon. Gerard's cafe, Hil. 17 G. 3. Blackſt. 1123. | 


22. An attorney had been at his own inſtance ſtruck off the It was mov- 
roll, and was put in the commiſſion of the peace, and made a 6 that C. 
commiſſioner of the land-tax. He afterwards moved upon an af- — 
fidavit (ſetting forth his reaſons) to be reſtored to his privilege, been an at. 
c 
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| ho, at his, Aion pending, if ſuch there-were. Moody's caſe, Trin. 16 G. 2. 
Kt 8 0 a ple 
off the all, and was then, called to the bar, might be again put on the roll of attornies; but the court 
vefuſed to with the r there being no initance of a barriſter being admitted an attor- 
n8y- They d he ought fiſt co have applied ro his fociety to be diſbarred. £x parte Cole, Eaſt. 
19 6. 3. Doug. 11. n An ; [cad | | | 
But hee ag. An attorney was arreſted by a /atitat, and it was held per 
Aer fat. cur. that it is a motion of courſe to diſcharge him out of 
„„ 
court held, that he mlt foe out his writ of privilege for being rectus in curia in che Common Pleas; 
he” would have it of courſe, and he might plead it in B. R. Snee v. Humphreys, one, &c. Trin. 
24 & 25G. 3. 1 Wut. 306. a | | | 
Vide 24. Attornies are exempt from ſerving the office of conſtable, 
| == rag becauſe it is incompatible with their other duties, being attendant 
& 39. on the courts of juſtice, Per Lord Mansfeld, C. J. Doug. 538. 
23. The proceeding by original in a qui tam action againſt an 
Attorney is arregular, for qui tam actions are not conſidered as the 
© -_* king's cauſes, In proſecutions at the ſuit of the crown, defend- 
Kants, though acquitted, can have no coſts; but in actions gui tam 
: * otherwiſe. Britten qui tam v. Teaſdale, Trin. 24 & 25 G. 2. 
Harnet, 43. 5 | 6A 
206. Where the plaintiff and defendant were both attornies of 
the C. P., and the defendant was ſued by a common capiat, and 
afterwards obtained a judge's order for time to put in bail, that 
was not deemed a ſufficient waiver of his privilege. 'The pro- 
ceedings were ſtaid, but without coſts. Unwyn, one, & c. v. Robin- 
e, Mich. 28 G.2. Barnes, 53. 2 | 
An attach= 295. To an action of afſump/it againſt an attorney for goods ſold 
mere for and delivered, he pleaded non afſumpfit prater 1 l. 17 and that he 
againſt the Was liable to be ſummoned to the county court of Middleſex for 
Commiſ. that ſum. Replication, that the defendant being an attorney, 
Se ot was not à perſon liable to de ſummoned to the ſaid county court 
of Cen- of Middleſex ; and upon demurrer, it was reſolved by the court, 
Ccience in (0: B.) that an attorney may be ſued in that court (C. B.) for any 
having pro». fum under 40 f., though it be ever ſo ſmall. And that an attor- 
ceeded ney eannot waive his privilege, becauſe he is not allowed it in 
Wind an - reſpect of himſelf (a), but for the ſake of the court and the ſuit- - 
wi? ots; and if he could waive it, how could the plaintiff know that 
fneting bis he would do ſo in that cafe. Gardner v. Feſſep, one, &c. Hil, 
Wich a-writ of privilege. But the court di the motion, being of opinions. that the writ of 
r ee 
as legal. Silk v. Renner, one, &c. Mich. 5 G. 3. Burr. 1583. | 
ln an tion of oſump/it againkt am attorney, intiff had a verdi@ with only 17 4 damages; after 
. the defendant moyed to enter a ſuggeſtion on the het refed bn Middleſex, and was liable to 
be ſummoned to the county court. Lord Mansfield, after obſetving the ſeeming contradiction between 
the caſes of Gardner v. . and Silk v. Rendet, (there cited Bennet,) ſaid, they had ſpoken to the 
vdges of the Camman lea: and fdund (hat it was decided by tbe caſe in that court, that an attorney 
not liable to be ſued in the Middleſex Court of e therefore the ſuggeſtion could not by 
loved, Wihſhite v. Llogd, Eaſt. 20 G. 3. Doug. 381. It wur determined, chat where the plaimi 
is an attorney) the-defeadaur is not entitled to the benefit 23 C. 2. c. 33+ though reſident within the 
| * | juiſdiction 
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his miſtake ; but the defendant's 


28. The defendant was an attorney of the C. P., and was ſued 


in the X. B. by bill, ſuppoſing him an attorney of the latter court, 


which his ſon actually was. The plaintiff, after ſerving him with 
notice of declaration, and bgning judgment by default, found out 

on, in order to gain time, aſſured 
the plaintiff that his father would take no advantage of it, which 
induced the plaintiff to ſtay two terms, in hopes of receiving his 
debt. But afterwards, on the plaintiff's giving notice to execute 
a writ of inquiry, defendant moved to ſet aſide the judgment for 
irregularity. Upon ſhewing this whole matter for cauſe, the court 
1 that by lying by ſo long the defendant had waived his 


| privilege,” and therefore the rule was diſcharged with colts, | 


Hern v. Howatd, Trin. 33 & 34 G. 2. Blackſ. 231. * 
29. Action of debt by the corporation of Norwich for 404, 8. C. & S. p. 
on a by-law for not ferving the office of ſheriff there, being duly 2 
elected. The defendant pleaded his privilege- as a praCtifing ]. by 3 
attorney in the Common Pleas, and that by the cuſtom of that court 1654, 
court no attorney ought to be drawn away to attend any other e har 
office than in the ſaid court, that the ſheriffs of Norwich upon off practice 
their admiſſion take an oath to be reſident within their bailiwick, for a year | 
and that before his election he brought a writ of privilege, of which aeg Fe- 
the corporation had notice, and therefore he refuſed to ferve. The Plackſt. 
plaintifts reply, that the defendant for twenty years paſt hathbeen 637. 
and {till is an inhabitant of Norwich, one hundred miles fromm the 
court of Common Pleas at Weftminfier. Demurrer inde, and judg- 
ment for the defendant, the court being unanimouſly of opinion 
that the privilege of the court of C. P. proteAed him notwith- 
ſtanding his reſidence at Norwich. Mayor of Norwich v. Berry, 
Trin. 7 G. 3. Blackft; 636. | 

o. An attorney being taken in execution upon a ca. fa. for the 
coſts of a judgment of nonfuit, moved the court (C. B.) to fet 
aſide the cu. ſa. becauſe it was returnable upon a general return 
day, and not upon a day certain. But the court were of opinion, 
that the ca. /a. was well enough, for the plaintiff being nonſuited 
had no day in court, nor was he intitled to any privilege to have 
the ca. /a. returnable on a day certain, for by being nonſuited he 4 
ſeemed to have abuſed his privilege. The reafon why proceſs 
both for and againſt an attorney is made returnable on a day cer- 
tain, is, becauls of his daily attendance in court; but this attorney 
being out of court in cuſtody in execution, has no day in cou 

nd fo cannot attend, and therefore in this caſe he loſes his pri- 

vilege to have the proceſs againſt him returnable on a day certain. 


Perrot, one, &c. v. Hele, Eaſt. 10 G. 3. 3 With 58. 


31. A vrit of attachment of privilege was quaſhed with coſts, 5 


as not being regularly iſſued, becauſe no precipe was left with, the 


v. Tapſcott, Tr 


prothonotary according to the rule Zi. 11 G. 2. $2. Frogatt 


84 ; 15 NS 32. A 
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4 32. A motion was made to ſet aſide an attachment of privilege; 
auſe the name of the attorney was not indorſed on it according 
_ fo 26. 2. c. 23. $22. which directs that « Every copy of any 
« writ or proceſs that ſhall be ſerved upon any defendant, ſhall, 
. before the ſervice thereof; be ſubſcribed or indorſed with the 
* name of the attorney or ſolicitor, who ſhall be retained or em- 
« ployed by the plaintiff on ſuch writ or proceſs.” But Lord 
Ln, C. J. ſaid, the act of parliament does not extend to a caſe 


* 


where an attorney ſues for himſelf, but only to thoſe caſes where 


he ſues for ſome other perſon. Fields, one, &c. v. Lewin, Eaft. 
31 G. 3. 4 Term Rep. B. R. 275. | 75 
33. The queſtion was, Whether an attorney, defendant, who 
lives above twenty miles from London, be entitled to have four or 
eight days notice to plead, The court ſaid, that four days was 
fulficient, attornies being by a fiction always preſent in court. 
This fiction obtains where it is an advantage to attornies, and it 
ought equally to prevail where it is * prejudice. Mann v. 
Fletcher, Mith. 34 G. 3. 5 Term Rep. J. R. 369. 5 | 


: 


Pier 303- | ([) Who may remove him. 


Ts T* plaintiff moved for leave to change het attorney, but 


he made it appear that he had been at great expence and 


trouble, and had done his client good ſervice, wherefore the court 


_ - thought it unreaſonable that another attorney ſhould be appointed 
till is bill of coſts was ſettled and paid, Langley v. Stapleton, 
Trin. 10 11 G. 2. Barnet, 40. | 

2. The plaintiff had privately countermanded his attorney in 
- - the cauſe. The defendant afterwards pays him the debt in diſ- 
Yi pute for the uſe of the plaintiff. The court held it a good pay- 
ment, becauſe the attorney was changed without leave of the court. 

Powel v. Little, Hil. 20 G. 2. Black}. 8. 7 
S.P. Mac- 3. If the attorney retained in a cauſe be changed during the 
| Y- cauſe, without the leave of the court, or if notice be not given, 
Trin. that the attorney is SI the ſubſequent proceedings are irre- 

22 25 gular. Huſſey v. Welly, Raft. 28 G. 2. Sayer, 218. | 


& vide Kaye v. De Mattos, Mich. 20G. 3. Biackft. 1323 po. 992 1 
| 4. But as a /cire facias upon a judgment is a new action, in 
which there ought to be a new retainer, the ſcire facias may be 
ſued out by a new attorney without the leave of the court for 
changing the attorney, or giving notice that he is changed. I. 


aVinerzo4 [) The Power of an Attorney. 


1. A Perſon gave an authority to an attorney to make a demand, 

25 or to authoriſe any other perſon to do it, the attorney accord- 

| ingly executed a letter of attorney to another to do it, upon which it 
— * ; WT * Was 
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was ed that a naked authority could not be delegated. But 
Eyre, C. B. was of opinion it might, by expreſs authority for that 


urpoſe ; otherwiſe not. Palliſer v. Ord, Eft. 10 G. 1. Bun- 


1 


2. In covenant the plaintiff declares, that by deed made between 
her as attorney for F on the one part, and the defendant on the 


other part, ſhe demiſed a houſe, &c. to the defendant, and that 


he covenanted to pay rent to F., and aſſigus a breach for non- 
payment of rent, ad damnum of the plaintiff who was the attorney. 
And upon demurrer it was held, that the deed was invalid, and 
therefore, if on the one hand it be void ſo as to paſs an intereſt in 
the land, it is but juſt on the other hand that it ſhould be void as 
to the reſervation of rent, eſpecially in this caſe where the cove- 


nant is not with the plaintiff, nor the rent reſerved to her.  Fron- 


tin v. Small, Trin. 12 G. 2. Str. 705. 

3. It was formerly doubted whether payment to the attorney 
was payment to the party, but it is now ſettled to be ſo. Vid 
Powell v. Little, Blachſi. 8. But it was held an agent employed 
to ſue, is not therefore authoriſed to receive payment. Yates v. 
Freckleton, Hil. 21 G. 3. Doug. 623. | | 


(O Puniſhable for Miſdemeanors, Ec. And zug 


Actions againſt him. 


1. FIVE ſeveral actions were brought againſt an attorney for 


appearing and pleading for the plaintiffs in an ejectment, 


- without their conſent and direction; the court ſaid, chat if the 


attorney had authority from the proper landlord, he deſerved the 
protection of the court, and granted a rule to ſhew cauſe why 
proceedings ſhould not be ſtaid. Inſtead of ſhewing cauſe, the 
plaintiffs (who were the tenants in the ejectment cauſe) moved, 

that they might have leave to withdraw their pleas pleaded by the 

preſent defendant, which was granted, and the proceedings ſtaid 
againſt him on payment of the coſts of the action againſt him. 

London v. Hill, Trin. 5 & 6G. 2. Pratt. Reg. 177. 

2. The court was moved againſt P. the defendants attorney, 8. c. Prac, 
for not acquainting defendants that he had received notice of n. 4:- 
trial, whereby plaintiff obtained a verdict without defence. It n ator- 
appeared that this omiffion was entirely owing to the neglect of ney's agent 
B., agent for P. But the court held this to be no defence for P., 8 
be is anſwerable to his client, his agent to him; the party ought 24 by de- 
not Po put to his action, but the matter ſhould be — AE 
in a ſummary way, and an attachment was ted agai 12 
Collins v. Griffin, Trin. 7 & 8. G. 2. Barnes, 7 — 
defendant; yet, becauſe it appeared that the defendant was really indebted to the plaintiff in 44 J. and the 


cofts, had he pleaded, would have been increaſed ſo that the defendant was in fact rather benefited than 


prejudiced, the court held, that there was no reaſon why the attorney ſhould be puniſhed for the neglect. , 
Aliter, if the defendant had had a good defence, and the attorney been guilty of a groſs and wiliul ae» 
leckt. Barnes s caſe, Hil. 9 C. 2. Barnes, 38, R 55 
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See. 3. An attachment was granted againſt an attorney for com- 
mn menoing a ſuitin his own name after he was forejudged. Cowper 
ny P v. Sayer, Ba. 86G. 2. Cafes of Prat, Com. Pleas, 117. 
| 4. A defendant had brought a writ of error, oe. Hil. and got 
allowed, and on the 18th' Fanwary took out a ſummons for the 
n Plaintiff to enter up bis final judgment; the plaintiff's attorney did 
_ -. not attend this ſummons, but afterwards ſigned his judgment as of 
. | alter term, and brought an action of debt upon it. A motion 
vas made that the plaintiff's attorney might ſue out a new writ of 
error at his on expence, which was ordered, the court thinking 
it a mere contrivance that he might take advantage of his own de- 
lay; and he was alſo ordered to pay the defendant the coſts of 
the action on the judgment. Arden v. Lumley, Eaft. 8 G. 2. 
practice, it being an action on the judgment, and not an execu- 

' tion, or againſt bail. 5 vg 
5. An attorney being arreſted on an attachment for practiſing 
after being forejudged, entered into a recognizance, and then 

| moved that he might be diſcharged on payment of coſts, For the 

'*. | proſecutor it was prayed to have a judgment ſet aſide, and the coſts 

| of a writ of error which had been brought; but the court ſaid they 

would only puniſh the defendant with the coſts of the complaint, 

und ord the recognizance to be diſcharged on payment of 
coſts. - Rex v. Hodgſon, Trin. 8 & 9G. 2. Pract. Reg. 43. 

6. An attorney was committed in Hilar y term by | [$a for 

a-ccatempt, nd carly in Zafter term applied to be diſcharged 

upon bail, which was oppoſed on the ground of the heinouſneſs 

of the crime for which he was committed, and that he had dane no- 

thing towards clearing himſelf ſince his confinement. - The pro- 

| ſecutor exhibited interrogatories againſt him the firſt day of Zafter 

E” , term. Cur.— This was a grievous crime: his confinement will 

be a part of his puniſhment: it is too early to apply, yet he may 

apply again the latter end of the term. No rule. He did apply 


* * latter end of the term, and was admitted to bail. Lane v. e 
daes a 11 G. 2. Barnes, 77. | | mad 
J. Rule was granted, that an attorney ſhould ſhew cauſe wh the | 

be ſhould not paythe plaintiff and defendant their coſts, occaſioned Who 
Dy ſeveral miſtakes. and blunders in a capiat. White v. Waſh» cour 

4 angton, Mich. 12G. 2. Barnes, 411. | | ing : 

9. The defendant's attorney gave notice to the plaintiff's at- den 

SOLES „that the defendant had ſurrendered himſelf to the Fleet in ar 

| pPriſon, in diſcharge of his bail, when in fact he had not; upon this was 
| -....-. ., notice the plaintiff's attorney ſtaid proceeding for ſome time, but r7 
+ . afterwards, finding that the defendant had not ſurrendeted himſelf, be a1 
moved for an attachment, againſt the defendant's attorney, which torni 
Vas granted, but ordered to ſtay a fortnight in the prothonotary's n_ 

1 + coun 


4 | hands, that the defendant's attorney might have an opportunit 
'/.*  _ of making the plaintiff ſatisfaction. Thompſon v. Burton, 4 _ of th 
Hoa 13 G. 2. Prafi. Reg. 43. 0 Sooke; 
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An attorney was outlawed for felony in forging a note, and 


8. 
being ſo outlawed, the proſecutor bearing he was in London aps = 
plied to JV. an attorney, to get him taken up with a judge's war- 


rant, which was done, and having got him in cuſtody, V. took 
2001. to let him go; for which" an information was granted 


againſt r, and he was tried and found guilty. Wright, J. pro- 


nouncing judgment of the court ſaid, that this crime was 

leſs than felony, and formerly was puniſhed as ſuch. He was 
Ened 50 v, and to ſuffer fix months” impriſonment, and till he 
paid his fine. Rex v. Yaughan, Trin. 16 C17 G. 2. 1 Will: 22. 
10. . as defendant's attorney had eleven years ago, without 
defendant's order or pfivity, fraudulently pleaded two judgments, 


one on bond to himſelf, and the other on bond to a perſon to 


whom be was executor, after he knew them ſatisfied, having him» 


elf received the money. On defendant's motion a rule was made 


far plaintiff to ſhew cauſe why theſe judgments ſhould not be ſtruck 
out of the plea, on payment of cvſts, and A. was ordered to anſwer 
the matters in the affidavits. On hearing all parties, z' rule was 
made by conſent; that . ſhould pay plaintiff's coſts ab initis, and 
thereupon the plaintiff ſhould diſcontinue. And that A. ſhould pay 
of the application to plaintiff and defendatit, and that no 
action be brought by the defendant againſt H. for any thing re- 
lating to the cauſe. Lamb et Ux. v. Goodenough, Executor, | 
21 G. 2. Borner, 358. | oh 
11. C. the plaintiff's attorney, in favour of B. the filazer of 
„and in prejudice of the filazer of Kent, though plaintiff 
and defendant both dwelt in Kent, where the cauſe of action aroſe, 
and had never any dealings in S felt, ſued a fl. ca. /a. from Saf- 
Folk into Kent out of B's office, in the name of M. an attorney, 
inſtead of a capior in Kent from the proper filazer. The court 
held this to be unwarrantable and irregular, and ſet aſide the pro- 
ceedings, with coſts to be paid by C. to both parties Valentine 
v. Hawkins, Enft. 21G.2. Barnes, 419. | | 
12. On complaint of one of defendant's bail of his having been 


made liable to pay plaintiff's debt and coſts, by a proſecution on 


the bail-bond, through the miſconduct of the defendant's attorney, 
who had put in bail in the court of K. B. inſtead of the G. F. the 
court made a rule upon him to reimburſe the bail. But it appear- 
ing afterwards that he was not an attorney of the C. P. and that 
he neyer acted by himſelf. or in the name of any other attorney 
in any one inſtance in that cauſe in the court of C. P., the rule 


13. Upon a rule to ſhew cauſe why an attachment ſhould not 
be awzrded pln defendant, it appeared that he was an at- 
torney, had receives 16 f. from his client, who was plaintiff in a 


cauſe, and that after giving notice of trial he had neglected to fee 
. counſel or do attend the trial of the cauſe, and that in conſequence 
of that ne his client was nonſuited, and afterwards thrown 


into a gaol. The rule was made abſolute ; but the attachment 


Vor. I. * 


was diſcharged. Crgven v. Billngsley, Mich. 24 G. 2. Barner, 47. 
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„ opportunity of making ſatisſaction to his client. Rex v. Terw, 
Trin. 25 & 26 G. 2. Sayer, 50. | 1 gifting | 
14. It appeared that an attorney had taken a ſecurity from a 
defendant, who was arreſted at his client's ſuit, and in cuſtody, 
and that at the time he took ſuch ſecurity he knew it to be worth 
nothing. The court ruled that he ſhould pay the debt and the 
coſts of the application to the court. Rex v. Beunet, Mich. 28 G. 2. 
Sayer, 169:t.. 1 TT | 
When an rg. Upon a rule to ſhew cauſe why the plaintiff's, attorney 
"ONE bas ſhould not pay the coſts of a judgment of non pros, and of the then 
menced "wth : » "ay f 
a ſuit upon application for that purpoſe, it appeared that the plaintiff 's brother 
the credit of had frequently employed the attorney, and always paid him well; 
| N 4h that the plaintiff's brother had undertaken to pay the attorney in 
receed in this cauſe, but that he did not bring ſome money applied for by 
It, although the attorney; that judgment of non pros was ſigned, and plaintiff 
the cent go jn priſon for not paying the coſts of that judgment. The rule 
ring a ; . 
him money was made abſolute; and it was thrown out by the court, that it 
every time would be proper for the attorney to take care that the plaintiff 
ve applies ſhould be immediately diſcharged out of priſon. Mordicai v. Sc- 
Sayer, 173. lomon, Mich. 28 G. 2. Sayer, 172. da on Fe, 
16. If an attorney exceed his authority, and his client be there- 
by prejndiced, the attorney is liable to make ſatisfaction to the 
elient. Rex v. Addington, Mich. 29 G. 2. Sayer, 25 99. 
17. Proceedings in an action were ſet aſide for irregularity in 
the want of an attorney's name being duly ſet to them, it appear- 
ing thut, although they had the name of a regular e in fact 
a et to them, it was without any authority from him. e court 
.alſo granted an attachment againſt the one who acted as the plain- 
/ tiff 's attorney, and had ſo put the other's name without his con- 
ſent. Oppenbein qui tam v. Harriſon, Mich. 30 G. 2. Burr. 20. 
PideBlackit.. 18. An attorney having been guilty of very ſharp practiee in 
954» obtaining a judgment, a rule was made for him to ſhew cauſe 
why the coſts of ſetting it aſide ſhould not be paid by him. The 
caſe was, he had ſigned judgment notwithſtanding a judge's ſum- 
mons to ſhew cauſe why the defendant ſhould” not have time to 
plead. Atkinſon v. Burton, Eaft. 30 G. 2. Sayer's Law of Cofts, 311. 
19. An attorney of the court of K. B. had taken for his articled 
clerk S. a turnkey, of the- King's Bench , priſon, who ſtill con- 
tinued to act as turnkey. It did not appear that any money was 
given, or that the maſter fed, lodged, or entertained the clerk, 
though the articles expreſſed that he ſhould, neither did he offi- 
ciate ſor the maſter but in matters relating to the priſon. It ap- 
-peared that the maſter had, ſince the execution of theſe articles 
(within two years), become concerned in ſixty- three cauſes on 
behalf of the priſoners in the gaol. The cgurt were of opinion, 
that theſe articles were merely colluſive, and done to ſecure the 
| buineſs arifing from the priſoners, and accordingly directed the 
articles to be cancelled. Frazer's caſe, Eaft. 30 G. 2. Burr. 291. 
20. A frivolous and yexatious complaint againſt a juſtice of the 
having been made, in order to obtain an information againſt 
I 0 =. , 41 3 


- 
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| 
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— 
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him, upon the joint affidavit of the proſteutor and his attorney, 
and it being proved that the attorney had been frequently heard to 
make reſentful declarations reſpecting the juſtice, he, as well as 
the proſecutor, were ordered to pay the coſts attending the ap- 
plication for the information. Rex v. Fielding, Eig. Mich. 32G 2. 
Burr. 654. 1 | * "Bt; 

21. An attorney had two years before been ſtruck off the roll 5 
for malpractice, and was again readmitted, the court declaring 
that the ſtriking off the roll was not to be underſtood as a per- 

petual diſability, but was ſometimes only meant as a puniſhment, 
and might be conſidered in the light of a ſuſpenſion only, if the 


court ſees cauſe, Rex v. Greenwood, Baff. 33 G. 2. Blackft. 222. - 


22. An action was brought againſt an attorney for negligence V the | 
in not charging a perſon in execution at his client's ſuit, according wedges in 
to the rule Trin. term, 2 G. 1. touching ſuch matter; and it was Ruſſel cn 
held that this action would well lie, notwithſtanding it ſhould appear Palmer, par- 
chat the cauſe of it aroſe rather from error in judgment than from dee 
negligence in his duty. But in ſuch an action, it ſounding mere; by Lord 
ly in damages, the jury are at liberty to find what damages they Mansfiel, 


pleaſe, and are not confined to the amount of the debt for which — . | 


the plaintiff had judgment in the original action. Rufſel v. Palmer, (called there 
one, &c. Hil. 7 6. 3. 2 Will. 325. | ; ; 2 * 
* r * 


Motion was made that an attorney ſhould be compelled to pay debt and ebſts for not havitg charged the- 
uefendant in cuſtody within due time, ſo that he obtained his diſcharge z but, it appearing tha: the attorney 
was far from being guilty of any groſs miſbehaviour, and that he was not groſsly negligent, or groſsly ig- 
norant, or intentionaily blameable, and the words of the act 4&5 W. & M. c. 21. F. being not ſo ex- 
vlie it as to di ect him clearly, and as he probably might not cnow (being a country attorney) bow th: 


point had been before ſettled, or the-conſtru-tion of the rule Vrin. 2 G. 1. the court ud not proceed = 
againſt him in a ſummary way, but left the plaintiff, to his ations Pit v. Yalden, Eaſt. 7 G. 3. 


Burr, 2060. 


23. After two verdicts for the plaintiff, in an action of treſpaſs 
againſt an attorney, a third trial was moved for. At the firſt trial 
the jury found that he had ated beyond his office and authority, 
or his duty as an attorney; the court refuſed a rule for a third 
trial; and it was ſaid, that if an attorney knows that a caſe is out 
of the juriſdiction of an inferior court, he may be auſwerable as a 
treſpaſſer if he bring an action there; Godwin v. Gibbons, one, 
&c. Trin. 7 G. 3. Burr. 2108. | NG. ' 

24. It was moved in C. B. that an attorney might anſwer the 
matters in an affidavit reſpecting ſome conduct in the county-court 
of Monmouth, which was ordered. And per cur. An attorney can- 
not ptactiſe in an inferior court if he be not an attorney of a ſu- 
perior court, and that is the reaſon why this court interferes z 
where deeds are put into an attorney's hands (who happens to be 
concerned for the adverſe party), and not redelivered, this court 
interferes; and if an attorney of this court does any thing wrong 


any where guatenus attorney, this court interferes. — Evans v. P— 


an Attorney, Trin. 8 G. 3. 2 Wil. 382. 8 
25. Defendant had time to juſtify his bail, whereupon a rule 


was made that he ſhould plead ifluably and take ſhort notice of 


trial, &c., after which he pleaded a recovery in J. R., the court 
being applied to, ſet aſide the plea, and ordered the defendant's _ 
£2254 ” Z 2 attorney 
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to his being 


Mangfeld, C. 
| himſelf to give evidence of it whenever he is called * 


Attorney (or Guardian). 

100. 3. ö . 33. ' : 

286. The plaintiff's attorney had declared in treſpaſs, aſſault, and 
impri ent, inſtead of caſe for a malicious arreſt and proſecu- 


tion; the defendant pleaded in juſtification, and nonproſſed the 
-plaintiff for want of a replication, and for the coſts of the non- 


roſs the plaintiff was taken in execution. Application was. made 
to the court to compel the attorney to pay theſe coſts. But the 
court refuſed to interpoſe in ſo ſummary a way to corre the miſ- 
take of an attorney, and left the plaintiff to his ordinary remedy. 

Barker v. Butler, Trin. 11 G. 3. Blackſe. 780. e 
27. An action for treſpaſs and falſe impriſonment will lie 
againſt-an attorney, as well as againſt his client, for cauſing one 
to be taken in execution upon a ca. /a. illegally taken out. The 
caſe was of an adminiſtratrix who had been taken in execution, 
h it had not been ſuggeſted, nor did it appear 


28. Rule was granted to compel an attorney, who had been a 


deputy ſteward, to deliver up court books, Lhe court will inter- 
fere to oblige its own attornies to conduct themfelves with fair- 
neſs and propriety. Aſanſballis caſe, Trin. 13 G. 3. Blackt, 912. 


29. If one get to be admitted an attorney by virtue of colour- 


A dle and fraudulent articles, the court will ſtrike him off the roll, 
and grant an attachment againſt the Maſter. Hill and Hargrave, 


ex parte, aft. 15 G. 3. Blackft. 991. | 
30. An a had been convicted of having ſtole a guinea, 
and was branded in the hand 'and imprifoned for nine months : 
four or five years after a motion was made to ſtrike him off the 
roll of attornies, which was oppoſed on the ground of the length 
of time ſince the offence and puniſhment ; and hg having been 
branded in the hand, and received the benefit of clergy, it operated 
as a ſtatute pardon; therefore to grant the rule would be to puaiſh 
him a ſecond time for the ſame offence. But all the Judges were of 
opinion, that his having been burnt in the hand was no objection 
ſtruck off the roll. And on this principle, that he 
was an — e N as an attorney. It was not 
way iſnment, a diſcretionary power in the court of 
noon — a perſon whom they had admitted was a pro- 
perſon to be continued on the roll. The rule was made ab- 

Pure, Ex parte Brounſall, Trin. 18 G. 3. Cowp. 829. 

31. An attachment was granted againſt an attorney (for the de- 


fendant) for a contempt in refuſing to give evidence upon being 


ſerved with a ſubpoena in. court at a trial. He was ſubſcribing 
witneſs to an agreement, and in conſequence of his refuſal to give 
evidence of his atteſtation, the plaintiff was nonſuited. The rea- 
fon he aſſigned was, that being the defendant's a „ he was 
not bound to give evidence to the prejudice of his client. Lord 

Flad, that by atteſting an inſtrument a man pledges 


| to the court, 
that ſhe had been guilty of a devgſlavit; and therefore it was con- 

trary to law to take her in execution. Barker, Widow, v. Brabham 
und Norwood, Hil. 13 G. 3. 3 Will. 368. 
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that he was an attorney on the other Gidg was no reaſon for breaks - 


Jupp v. Andrews, Trin. 18 G. 3 845. 
32. A defendant in a cauſe 
. plaintiff's attorney, but he having negl to pay it 
proceedings were commenced againſt the bail, upon wh 
of proceedin 
whole matter being diſcloſed to the court, a rule was 
upon payment by the defendant of the debt and coſts (the 
the application exceptell) to the plaintiff, proceedings tho 
ſtaid, and that the agent ſhould pay the debt and coſts to 
defendant, and the plaintiff's coſts of the application to him, 
certain day, or that an attachment ſhould iſſue againſt him. 
v. Freckleton, Hil. 21 G. 3. Doug. 623. 
33. To an action of debt on bond, the defendant after cravi 
eyer, ſet it out truly, and pleaded payment by the princi 
being a ſurety. Plaintiff replied and put the in 
then ſerved the defendant's attorney with a rule to abide by his 
— s, and gave notice of trial. The defendant returned the paper 


3 
F 


£5 


Z 
rite 


+ | 


5 
Lr 


On which the plaintiffs enrolled the true condition and demurre 
The court on hearing theſe facts ſtated, directed an affidavit of 
them to be made; made a rule ni for ſtriking out all the plead- 
ings of the defendant, that the plaintiff ſhould have judgment, 
and that the defendant's attorney ſhould pay all the cofts ; and they 
intimated a fl.rong inclination to grant an attachment againſt him. 
Fergujon, Bart. and others, v. Mackreth, Hil. 24 G. 3. 4 Term Rap. 
3. R. 371. u. (b. Vide poft, page 350. pl. 17. | 


ww 


(R) AQtons by him for his Fees. And in what 


e 
h 
n 
d 
h | 
of what, 
t 
1. AN attorney's bil may be delivered with abreviations. 
5 A... Jacks, aß. 8 G. 1.- Prat. Reg. 37. avs 
of 2. The court declared that an attorney's bill not was not 
* to be taxed by virtue of the act 2 G. 2. c. 23. Elliſon v. Kirby, 
* Mich. 4 G. 2. Caſes Pract. Com. Pleas, 60. 

3. The court ordered that an attorney ſhould have the coſts of 
ho taxing his bill, there being only one-ninth part taken of upon 
ng taxation. Hirft v. Dixon, Mich. 6 G. 2. Cafes of Prat. C. P. 78. 
ng 4 An attorney having brought an action upon two bonds given 
* in ſatisfaction of a bill for law charges, it was moved that he might 
* deliver in a bill that it might be referred to the Maſter to be taxed, 
_ and that in the mean time all erer r be ſtaĩd. And it 
"rd was ſaid, that after an attorney has had his bill paid him, the court 
ges will even grant that the bill may be taxed, and therefore there was 
nd Auch ſtronger reaſon for granting the motion in the preſent caſe 
hat 1 3 IR W. 


. 


k; ſetting out a falſe yer of the bond, and pleading as before. 


Caſes he may be {aid to have a Lien, and upon 


. ens. 
Reg. 36. 


A rule was 
made for 
referring ag 
: 
bill of fees 


and diſ. 


* 


3 1 . iviithrop (or Guardian) 
been paid which the court-according did. Pal v. Swan Ea G. 2. 
222 2 Barnard. 128. 2 . nf — 2 


Lord Mansfield; C. J. [after the payment of an attorney's bill has been ſo long acquieſced vnder, the 
court will not refer it to be taxed unleſs there be ſome ſpecial circumſtances in tbe caſe : but there a6 
ſuch in the preſent caſe, and wherever, there are. ſuch, neitber payment, nor a-1eleaſe, nor a judgment 

for the money due, will preclude the court from referring the bill to be taxed, Bennet v. Hart, Trin. 
16.3 Sayere Las ef Coſtsz 323. | 

A petition was preferred. againit 24; the ſolicitor in a cauſe in Chancery; complaining of improper and 

heavy charges in his bill, and of his taking a judgment of one of the plaintiffs for 400/. whilſt the cauſe 
was depending, and before it could be knuwn what his bill would come to, The Lord Chancellor, not- 
withſtanding it was ſeventeen years after the adjuſtment and allowance, referred the bill to a Maſter to 
be taxed, and likewiſe-ordered M. to be examined. on oath upon interrogatories as to the ſeveral articles 
of it, and ordered the judgment and other lecurities to be delivered — Company v. Nn. 
May 17424 2 Akin, 294. 


Motion to , 5. The court e 2 rule that-plaintif ſhould ſhew cauſe why 
— al ese Went age be Mail dil he had delivered defend. 


an action ant a bill o coſts. 3 ane, —_ v. geg | * 6 G. 2. 


brought for Barnes, 36. 


- fees, no bill 

having been delivered ; but the court were of Gil that they could not confider the matter as an irre- 
gularity, becauſe it js ' illegal and againit an act of parliament, hut ſet aſide the Judgment and inquiry 
upon payment of coſto, bringing the money into court, pleading the general iſſue, and as ſhort no- 
tice of trial. Welland, one. Ef. V. Rock, Mich. 76. 2. E 243+ 


Attornies - 6. The phintif 's teſtator recovered an interlocutory judgment 
Capace be _ againſt the defendant, and died before the execution of a writ of 
to deliver inquiry. The Judgment was revived by plaintiff as executrix, and 
up the deeds a writ of i inquiry was executed, at which time the defendant 
and Papers apreed to pay plaintiff 420/."for damages and coſts ; this ſum was 
clients till paid into the hands of B., plaintiff's attorney, who alſo had been 
theyare concerned for teſtator in this and other cauſes. B. paid plaintiff 
2% - 2207., and kept the remaining 200 J., giving plaintiff a note to 
d Manſ- 
field fad, Account for the ſurplus if any ſhould appear after payment of his 
that the bills of coſts, The plaintiff then applied to the court againſt B., 
that reſpect that he might pay the 200/., deduCting only ſuch colts as were 
was not very due from her ſince the time of the teſtator's death, when ſhe 
ancient, became plaintiff, and employed B.; but the court were of opinion 
K enegs, that they ought not to interpoſe in this caſe; but that plaintiff 
bliſhed on might bring her action if ſhe thought fit. Bi hp, e 0 v. 


1 3 Hugging, Mirb. 8 G. 2. Barnes, 38. 

Jute, and that courtF both of law and equity have now carried it ſo far, that an attorney or ſolicitor 
may obtain an order to ſtop his clignt from recciving money recovered in a ſuit in which he had been em- 
-Ployed for bim till his bill is paid. Sir J. Burrough mentioned to the court, that the firſt inſtance of 
ſuch an order in the court of K. B. wax in the caſe of one Taylor of Eyerſham, about the time of a con- 
, teſted election for that borough ; and Lord Mansfield ſaid, he - himſelf had argued the queſtion in the 
court of Chancery. Vide in Wilkios v, Carmichael, Hil. 19 G. 3. Doug. 104, 105. 

On a motion tor the defendant to pay the laintiff's attorney his bill of coſts, the caſe appeared to be, 
that in an action of aſſault there was a verdi& for the plaintiff, damages 20/., judgment, and a writ of 
error brought, pendiug which the plaintiff perſonally compromiſed the debt with the defendant, (who. 
had lain in gagl two years,) and executed a_releaſe, haying accepted ten guincas for the debt and cyſts. 
Lord Mansfield, C. J.—An attorney has a lien on the money recovered by his client for his bill of coſts ; 
if the money come is his bands he may retain to the amount of his bill. He may ſtop it in tranfitu if 
he can lay hold of it. If be apply 10 che court, they will grevent its being paid over till his demand is. 
ſatisfied. "I am inclined to go fil) farther, and to held, that if the attorney gave notice to the defend- 
ant not to pay till kis bill Thould be diſcharged, a payment by the defendant after ſuch notice would be 

his own wrong, and like paying a debt which bad been affigned after notice. But the court cannot 
go beyond theſe. limits, though there may be ſome room to think there was collußon here to cheat the 


— * , yet this application goes to the extent of controverting the validity of a payment of the whole, 
and 


colts to f ait Without the prjvity of Hy attorney ; z and it would be too much to ſay that 4 


oy 
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+ daferidant ſhall not tranſact the buſineſs of a cauſe with the plaintiff himſelf in a caſe where chere hae 
been no notice, not to do ſo from the attorney, either ex preis or implied. The ryic was tetuſed. 
Welſh v. Hole, Mich. 20 G. 3. Doug. 238 N N | 5 
N. had recovered a judgment againſt O. for 182 J. 10s. But O. having alſo recovered in another 
act on againſt M. and another, obtaived a rule to hewcauſe why the debt and coſts in the latter ſhould, 
not be let off againſt the judgment in the former action, ſuggeſting (among other reaſons) that M. had + 
abſconded. In ſhe a ing cauſe, it was ſtared on behalf of M.'s a torney in the firit action, that as he was 
not concerned in the other action, he had alien for his coſts on the judgment obtained by his clieats; 
The court made the rule abſolute, on the deiendanc (O.) undertaking. to pay the attorney's bid, and on 
his en tet ng a remittitur in the cauſe in which O. was plaintiff. And per Buller, J. though this cours. 
have ſaid they will not interfere on the behalf of the attorney, and prevent the ptaintift ſettling his o 
cauſe without firit-paying the attorney's bill, yer when the adverie party sgainſt whom a judgment has, 
been obtained applies to get rid of that judgment, the court will take care that the attorney's bill is 
ſatisfied. Micchelt v. Oldfield, Hil. 31 G. 3. 4 Term Rep. B. R. 123- #ide poſt, (pl. 20.) a 
It was held, that an at:orney can only have ſuch a lien on the coſts as is ſubject to the equitable claims 
of the parties in the cauſe. - Schoole v. Noble and others, Urin. 28 G. 3. 1 H. Blackſt. 23. N 
The plaintiff in an action having recovered judgment againſt the defendant for 2527: 55. fd. in an 
action of debt for the elcape of a priſoner charged in execution at the ſuit of the plaintiff, ſued out a 
Feri facias directed to the theriff of Surry, who made a levy to that amount on the defendant's goods. 
Soon alter the cefendant gave notice to the ſheriſf tu retain the money levied, ſtating that he ſhould make 
an apulication to the court to ſet aide the proceedings for irregularity. On the receipt of this notice, the 
ſheriff refuſed to pay the money to the plaintiff's actorney who demanded it. In conſequence of which 
the attorney obtained a rule to ſhew cauſe why the ſheriff ſhould not pay to him the money in queition, 
with interett from the time it was levied, on an am̃davit, which tated amongtt other things, that the 
whole ſum wes due to him for his bill of coſts as attorney for the plaintiff, viz. part for the debt for 
which the priſoner was taken in execution, (which was the amount of coſts taxed in an action brought 
by the priſoner againit the preſent plaintiff in .the Exchequer,) and the remainder for the cots rared in 
the action againſt the defendant for the eſcape. On the other ſide it was conte ed, that the ſheriff had 
done right in retaining the money, becauſe a docket had been flruck againſt the plaintiff, who after he 


recovered judgment became a bankrupt. But the court made the rule abſolute, leaving out that part 


which reſpected intre(t for the money, and ſaid, that the chcumſlance of the docket being ſtruck was 
igamatetial, Griffin v. Eyles, Hil. 29 G. 3. 1 H. Black. 122. In this laſt caſe, ons was cited in 
the court of Chancery, where Lord Hardwicke was of opinion, that a ſolicitor, in confideration of his 
trouble, and the money in diſburſe for his client, has a right to be paid out of a duty decreed for the 
plaintiff, and a lien apon it, before the bond creditors ot the deceaſed plaintiff, and that it was con- 
ftantly the rule of chat court. Turwin e. Gibſon, July, 23 G. 2. 3 Arkius, 720. 


7. A defendant comes too late to have an attorney's bill of S. C. Prack. 


. : : Reg, 38. 1 
colts.taxed after action brought, and an inquiry executed and the 5-37 ho 


, : 
damages aſcertained. Clark v. Taylor, Eaſt. 8 G. 2. Caſes Pract. counter." 
Common Pleas, 118. a of opini- 
1 | on that it 
would be too late to apply for taxing a bill of cofts after judgment ſigned, but that not being the point 
delo e them, no determination was given on it. Lord Mansticid, C. J. in a later caſe obſerved; that the 
Client has a ſummary way of trying the reaſonableneſs of the items in an attorney's bill, by a reference 
to the Maiter, and that if he waived that method, and put the attorney to his action, he never ſuffered 
him to go into a diſcuſſion of the hem at the triai of the cauſe. Williams v. Frith, Trin. 19 G. 3- 
Doug. 198. 

The Bll of an attorney cannot be taxed at the trial of an action brought upon it, nor after verdict. 
I there has been an atcount ſettled between the attorney and his client, the dill ſhall never afterwards 
be taxed as of courſe; particular caſes-may be pointed out, the client may by affidavit ſhe that the 
buſineſs charged was never done, or that the charges are fraudulent ; but if the buſineſs was really doye, 
the delay of the defendant for more than a month in obj: Qing to the guanrum, is an admiſſion that be 
thir ks that reaſouable. Hooper v. Till & Ux. Trin. 19 G. 3. Doug. 158. 3 : 

The court refuſed to permit a bill to be referred to the Maſter to be taxed, becauſe it had been read in 
evidence at niſi prius, on a notice of ſet · off, in a cauſe where the attorney was defendant, which ſhewed 
that it had been delivered a month, and they heid that it was then too late to'difpute the amount of the 
items, Cited per Buller, J. Doug. 199. But it ſeems to have been there taken for granted, that an 
attorney cannot ſet off his bill ti a month after it has been delivered, but the contrary hag been fince 
held by the court; where it was moved on the part of the defendant, who was an attorney, to ſtay pro- 
ceedings till his bill ſhould be paid, or till a month from the delivery of it ſhould expire, that be might 
be enabled to ſet it off, but it was held, that though an attorney cannot bring an action on his dill till it 
has been delivered a month, that circumſtance is not neceſſary to enable him to ſet it off; that he mu 
nat produce it at the trial by ſurpriſe, but that it is ſufficient in ſach caſe to deliver it time enough f 
the plaintiff to have it taxed before the trial. Martin v. Winder, Eaft. 23 G. 3. Doog. 199 (u. f 63). 
But it muſt be ſigned. Bulman v. Birkett, Hit. 35 G. 3. Efpin. Caſes, 449. But an attorney's 
bill may be tazed after action brought, and at any time before verdict or judgment, unteſs the money 
haz been paid. Shaw v. Pickering, Mich. 30 G. 3. Doug. 198. 
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Attorney (or Guardian), 
8. An attorney delivered his bill, and after his death 4 
e 
moved that the executrix might pay the coſts. But the court held 
G.2- that the ſhould not, for the words of the act 2 G. 2. c. 23. $23. 
-— A impoſe then upon the attorney or ſolicitor only, and the execu- 
Plow, 58 trix is not to blame if ſhe ſtands upon his bill, or makes out one 
- "Again, Eaſt 


— 


from his books. - gon v. Pool, Mich, 10 G. 2. Str. 1056. 


20 G. 2. Sayer's Law of Coſts, 327. An action was brought upon a bill of fees, for buſineſs done by 
intifF's teſtator j defendant moved to tax the bill upon hringing the money into court; denied per eur. 
n the caſe of an executrix. Lee, executor, v. Knight, Mich. 18, 2. Barnes, 219, S.P. 
executor, v. Chauman, Trin. 10 G. 2. Barnes, 122. | & Y a 
In the caſe of an executor of an attorney, the teſtstor's bills are not ſubject to taxation upon the 
Kat. 2 G. 2. c. 23. the words thereof not extending to an executor ; and the court ſaid, that it bad been 
beld, that in ſuch caſe the bill need not be Fgned. Wellis v. Nicholſon, Trin. 11 & 12 G. 2. And. 276, 
Put in B. R. ſuch bill may be referred to be taxed on the defendant's undertaking to pay. Ip. Pra. 
B. R. 5th edit. 482. cites the authority of Mr. J. Afton, , 


9. Motion was made to ſtay proceedings in an action which 
' was brought for the recovery of a bill of coſts before the expira« 
L | tion of a month after the delivery thereof, The plaintiff inſiſted 
| that this matter might be pleaded or taken advantage of at the 
trial, and therefore 8 not ta be ſtaid on motion. 
7 No rule, Harper, one, &c. V. h, Trin. 10 G. 2. Barnes, 123. 
10. Application was made to the court of C. B. to tax an at- 
torney's bill of coſts for buſineſs done in Doncaſter court, Yorkſhire, 
for the recovery whereof an action was pending, Upon ſhewing 
cauſe it appeared that all the buſineſs was done in the inferior 
court, and that the bill had been taxed by the proper officer there, 
whereupon.the application was refufed, Afbton v. Malineaux, Trin. 
10 G. 2. Barnes, 1 22. 8 
Bat if an 11. Rule obtained to ſhew cauſe why the plaintiff's bill of coſts 
=torney” ſhould not be taxed, was diſcharged, the whole demand appearing 
bills, one far to be for conveyancing buſineſs, and plaintiff muſt recover upon a 
fees, &c. in quantum merui lier v. 7 G. 2. X 
po ne . Hiller lier v. James, Mich. 12 G. 2. Barnes, 41. 
che other for conveyancing, the court will refer both to be taxed. Green v. Haſſel, Trin. 28 & 29 G. 3. 
Sayer, 2 35 It was moved that the Maſter might be directed to tax thoſe articles in an attorney's bill 
Which related to conveyancing and parliamentary buſineſs, the reft being for the management of cauſes in 
the court of King's Bench. Lord Mansfield faid, there was no doubt that the Maſter might tax the. 
whole ; that he recollected a caſe where the fees paid to a proctor for buſineſs done in the eccleſiaſtical 
court, made part of the bill, and it was determined, that as the whole bill had been referred ta the Mafter, 
he might tax that part of it. Anonymous, Trin. 19 G. 3. Doug. 199. (n. 1). — An action was 
brought for buſineſs done by the plaintiff as an attorney, in conducting a proſecution at the quarter 
| fſteſſions, for the defendant... No bill was delivered. Buller, I. was of opinion, that by the ſtatute 2 G. 2, 
| which requires an attorney to deliver his bill, it was not neceſſary to do fo for bufinels done at the quai ter 
| ſeſſions, the ſtatute only preſcribing it in caſe of buſineſs done in a court of record wherein attornies are 
= - admiſſible and ſworn, Stevenſon v. Taylor and another. York, Summer Afhizes 1785. Cor. Buller, J. 
| Term Rep. B. R. 124. n. (c). | ; ' 
| It was moved that an attorney's bill for fees, all of which were due for carrying on a proſecution by 
icdiftmgnt at the guarter ſeſſions, ſhould be referred to the Maſter to be taxed. But the tourt (after being 
> informed by the Maſter, that in point of fact ſuch a reference had never been made before) ſaid, that 
they could not interfere, the whole of the buGneſs baving been carried on in the inferior eourt; but that 
Foy part of che attorney s demand had ariſen from the conduct of buſineſs in that court, they would 
| Have referigd the whole bill. Ex parte Williams, Hil. 31 G. 3. 4 Term Rep. B. R. 124. But af:erwards 
| in Mich. 32 G. 3. Lord Kenyon, C. J. ſaid, that on further inquiry from the officers of the crown- 
| office, he underſſaod that there were ſcyeral inftanges in which that court had referred an attorney's bill 
0 1 taxgd, though the whole buſineſs had been carricd on at the court of quarter ſelljons, Ex forty 
lap, 4 Term Rep. B. R. 436. Fide py (ph 19-) = . | 
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p Attornep (or Guardian): 345 
12. J an attorney (fince deceaſed) employed . in ſeveral quo 8. P. Rex 


| quarranio cauſes which were proſecuted, and defended by R. who v. S molle 


was 50 client, and bills were delivered by 7. executors to them, Ra 
in which were included the clerk in court's demand, amounting to Eat. 2 G. 3. 
292 l. 6, after which J. died inſolvent, and his executors in- Bun. 131 
ſiſted to receive the whole of R., and leave the clerk in court to 
come in as a creditor. ' Upon this it was moved, that R. (who 
admitted to have above 600 J. in his hands of 7s bill,) might pay 
the clerk in court his ſhare, as is done every day in Chancery, 
and R. ſubmitted to do as the court ſhould direct. Et per cur. 
there is no reaſon why we ſhould not take the ſame caſe of our 
clerks, The money paid to V. will not be affets that have come 
to the hands of the executor, ſo they cannot be prejudiced. And 
a rule was made for R. to pay to V. 2921. 6s. which was his 
proportion of the bill, Holdron's caſe, Hil. 13 G. 2. Str. 1126. 
13, The court refuſed to tax an attorney's bill after it had been So, where | 
id; the act of parliament directing taxation of attornies' bills, wt mg . 
uppoſes them unpaid,” Trim v. Slater, Trin. 32 & 23 G. 2. givna 
46. 5 . bond for the 


Mark v. Carter, Mich. 8 G. 3. Cafes of Prat. Com. Pleas, 1 8. C. Pratt. » &d 
u to theſe points, ante, pl. 4+ * * 


14. The defendant had obtained a treaſury rule. for taxation of 
laintiff's attorney's bill, at peril of coſts. On plaintiff's applica- 
ben to the c2urt to diſcharge the treaſury rule, the court ordered 
the bill to be taxed as between attorney and client, at peril of coſts. 

| Morehouſe v. Barbam, Hil. 23 G. 2.- Barnes, 140. 
15. The defendant | money into court on the common rule, 
the plaintiff proceeded to trial and recovered a larger ſum, and 


afterwards became a bankrupt, his aſſignees moved to have the 


money paid out of court to them, which was oppoſed by his 
attorney, infiſting that he ought firſt to be paid his bill of coſts, 
the court ordered that he ſhould be paid out of the money in 
court, if ſufficient, if not the reſidue by the aſſignees. Owffon v. 
Obrien, Trin. 27 & 28 G. 2. Barnes, 145. . 
16. An attorney having agreed with his client to be paid for 
his time at a certain rate by the day, and likewiſe to be allowed - 
the expence of a chaiſe, the queſtion was, Whether the client - 
ſhould be bound by the agreement ? It was holden that he ſhould 
not, and the attorney's bill, in which there were charges conform- 
able to the agreement, was referred to be taxed. Anon. Hil. 32 G. 2. 
Sazer's Law of Cofts, 321. | | 
17. It was moved in C. B. that an agent's bill ſhould be referred Motion that 
to be taxed (though it was not within the ſtatute 2 G. 2. by rea- En, 
ſon of that of 12C, 2.) under the general juriſdiction of the court, be referred 
and under 3 F. 1. c. 7, It was objected, that there never had tobe taxed. 
been an inſtance of ſuch taxation of an agent's bill; however, a 3 
rule to ſhew cauſe was granted, and after nt the court were jancfield - 
of opinion, that the bill ſhould be taxed, and that they could order abſent) 
it under the general authority of the court, that it might be ſeen — 
thay oa due charges were made 4 nnd & was ſaidy that bevore the nu i wa 
| 28. 5 


\ 


346 Attorney (or Guardian), 
dy the 2G. 2. applications were frequently made to judges, at. their 
Maſter, the | chambers, to refer agents” bills to be taxed, and that it was fre- 
C. 14. $6. | quently done upon the country attorney bringing the fees charged 
| hang into court. The rule was made abſolute upon condition of 
1 bringing the money into court. Ex parte Bearcroft, Faſt. 76. 3. 
8 23. (made 0 200, . * 7 

perpetual, 3 G. 4. c. 19. 4 75+) for referring attornies* bills, ſhould not extend to any bill due from any 
attorney, or ſolicitor, to any other attorney, or ſolicitor, or clerk in court. And there is an an»nymoys 
caſe in Wilicn, 266. of Eaft. term 2 4 2. where the Maſter refuſed to tax a bill ex parte, begauſe it 
was for agency; and the court held that -a judge's order, which had been obtained ſor the purpoſe of 
taxing it, was irregular. But afterwards Buller, T. informed the bar, that upon inquiry it had been 
found to be the practice of the court of C. P., confirmed by the caſe ex parte Bearcroft, to make orders 
for the taxation of age ts bills; and that on being made acquainted with that caſe, Willes and Aſhhurſt, 
Juttices, and himſelf, were of opinion that the agent's bill ſhould be referred, that the practice of all 
the courts ought to be uniform, and that queſtions on bills of this ſort would be much better underſtood. 
and ſettled by the Maſter than by a jury or Jace at niſi prius : accordingly the reference was made, the 
defendant brieging the attorney into court. Dixon v. Plant, Mich. 19 C. 3. Doug. 199. (u. 1). 
158. The plaintiff (an attorney) had delivered his bill in due 

time to the deſendant, who acknowledged the debt, ſaid he would 

pay it; but that he did not know what te do with the bill. Upon 

which the plaintiff took it back again. At the trial there was no 

. proof offered that the defendant deſired him to take it back. The 

plaintiff was nonſuited, and the court refuſed a new trial, ſaying, 

that the bill ought to have been left with the defendant, as it was 

the intention of the ftatute that the client ſhould have due time 

to examine the charges made by the attorney, and take advice up- 

on them if neceſſary. Brooks, one, &c. v. Maſon, Mich, 30 G. 3. 

| 1 H. Black. 290. | | | 1 1 
vide ante, 19. The queſtion was, Whether it was neceſſary for an attorney 
pl. 11. to deliver his bill figned before he could maintain an action for it, 
| where the whole of the buſineſs charged for in it was done at the 

quarter ſeſſions? Lord Kenyon, C. J. ſaid, that upon inquiry it 

was found to have been the practice of the court to tax ſuch bills 

for bufineſs done altogether at the ſeſſions; and that there was no 

reaſon for reſtraining the general words of the firſt part of the 

chuſe (/ 23.) of the act 2 G. 2. c. 2 5 which requires an at- 

torney to deliver his bill one month before he commences any 


action for the recovery of the amount. Clarke v. Donovan, Trin. 


34 G. 3. 5 Term Rep. B. R. Gg. 8 ä 5 
Vide ante, 20. The plaintiff having threatened to take the defendant in 
pl. 6. mars. execution, unleſs the money due to him was paid, the defendant's 
attorney, after notice from the plaintiff's attorney not to pay it to 
the plaintiff himſelf, becauſe the bill was not ſatisfied, paid the 
whole ſum due to the plaintiff himſelf; in conſequence of which 
*, © © the plaintiff's attorney applied to the court, and obtained a rule, 
calling on the defendant's attorney to ſhew cauſe why it ſhould not 
| be referred to the Maſter to ſee what lien the plaintiff's attorney 
had upon the debt and Coſts recovered in the original action, as 
. againſt the plaintiff himſelf, and why the defendant's attorney 
| ' ſhould not pay over that ſum to the plaintiff*s attorney; which 
rule was afterwards made abſolute. And per Lord Kenyon, G. J. 
The principal upon which this * is to be decided was 


4 ſettled long ago, namely, that the party ſhould not run N 
D's | * wi 


N 


J 


Attorney (or Guardian). | 

4 with the fruits of the cauſe without ſatisfying the legal demands 
« of his attorney. If indeed the money had been paid over bond 
« fide to the plaintiff, before notice from his attorney of his lien, 


« + 
% 
v» 


_ «ſuch payment would have been good; but here the payment 


« was made in violation-of the notice, which cannot be ſuffered,” 


| Read v. Dupper, Trin. 35 G. 3. 6 Term Rep. B. R. 361, 


(J) Caſes of Practice, and other Caſes in general 
reſpecting Attornies. | 
1. HE plaintiff's attorney ſent the ifſue bookto the defendant's, 
who accepted and paid for it, but the plaintiff not going on 
to trial, the other fide gave him a rule to enter his iſſue, in order 
to carry down the cauſe by proviſo. And upon an affidavit that 
the plaintiff's attorney had miſlaid the papers, the court ordered the 
defendant's attorney to give him a copy of the iſſue, the better to 
enable him to comply with the rule. Wiar v. Smith, Hil. 7 G. 1. 
Str. 444. EET ; x 
2. H. agreed to aſſign a leaſe to S., who ſent for D. an attorney S. who had 
to take the deeds and peruſe them. D. dre an aſſignment, and. abs 


then S. paid him for it, and took back the deeds. And now H. f H., bf 


moved for a rule on D. to deliver him the deeds. But upon depofited the 
laying the caſe before the court, they would make no rule upon fange s 


. X « . : = the hands 
the attorney, it appearing to be a fair tranſaction in delivering of his coun- 
back the deeds to his own client. Dottin's caſe. Hil. 9 G. 1. {{!, who 
Str. 547+ | — are 
the money, delivered the writings to H.'s brother who was an attorney, and took a receipt from him to 
redeliver them upon demand: H. the attorney entruſted them with the mgrtgagor, who immediately 
took up 200 J., and left the writings as a pledge without the privity of his brother. And upon motion 
againſt the attorney, the court made a rule on him to redeliver the wiitings at his peril, otherwiſe an 
attachment, for they ſaid they would oblige all attornies to perform their truſt, and how hard ſoever this 
might be, as between him and his brother, yet between him and S. it ſtood only upon the note by which 
be had engaged to return the wrizings in all events. Strong v. Howe, Hil. 11 G. 1. Str. 627. 

Application was made to the court for a rule, that M. an attorney ſhould deliver upon oath'to Sir 
R H. all the court rolls, deeds, papers, and writings belonging to him or his eftate, on Sir R. H. giving 
ſuch ſecurity as the Maſier ſhould approve of, to pay all the money that the Matter on reference to him 


| ſhould find to be due to M. It appeared that M. had been concerned for H. the original proprietor of 


theſe eſtates, in the character of ſteward and receiver, and had been continued in his employment by Sir 


R. H., to whom H. had deviſed them. The realon of his refulal to deliver up the deeds, &c. was not 


merely on account of his own demand, but alſo becauſe B. had a claim upon ſome part of the eſtates 
under H.'s will, and he had not received any authority from him to deliver up the muniments, without 
which M. thought he was not warranted in putting them into Sir R. H.'s hands. It was infifted that 
the court could not entertain this ſummary application againſt A. under pretence of his being an attorney 
of the court, becsuſe he had not acted in that character in this tranſaQtion. But Lord Kenyon, C. J. 
ſaid, that he had looked into the queſtion and found that the practice was not novel, there was a caſe in 


Strange (Strong v. How) to the ſame effect. And Groſe, I. ſaid, that it was the practice of the court 
of C. P. to gant applications of this fort. Accordingly it was ordeted that the ſum of 300 J. ſhould be 


paid into the Maſter's hands by Sir R. H., out of which M.'s demands were to be fatished, and that M. 
ſhould deliver the deeds, &c. into the Maſter's hands at the ſame time. And the court afterwards 
ordered, that the deeds ſhould be delivered to Sir R. H. upon his giving ſuch ſecurity as the Maſter 
ſhould direct, to produce them when requeſted by B. Sir Richaid Hughes v. Mayre, Eaft. 29 G. 3. 
3 Term Rep. B. R. 275. = | | | hens 


3- A rule was made for an attorney to redeliver writings for Anattorney 
which he had given a receipt, together with an undertaking to 2 * 
redeliver them on demand, and that in default thercof an attach- geeas, ac. 

2 | ment 


'\ 


ps Attorney (or Guardian). 

ment ſhould be awarded againſt him. Heuer caſe, Hil. 11 G. 1. 
cited by Ryder, C. F. Sayer, 125. (Str. 621. ſeems S. C.) 
uſſel s caſe, Eaſt. 27 G. 2. Sayery 125 , © a | ITY. 
Anattomey 4. A bailiff who had à writ againſt the defendant, came to 8. 


mara an attorney, and told him the defendant defired he would back 


—— the writ and appear for him, and afterwards upon the plaintiff's 
enter à com- attorney applying to him, he told him he had ſent orders to his 
dennen hut gent to appear, and he believed he had done it. Whereupon the 
not fien Plaintiff s attorney delivered a declaration and ſigned judgment 
It, but im- want of a Ju Upon motion to ſet it aſide, it appeared the 
8 bailiff went of his own accord to S., without the directions of the 
and he defendant, and that S. diſcovering this, had countermanded the 
court orders for appearing, and that in fact there was no appearance. 
— As But the court refuſed to ſet it afide and ſaid, they would oblige 8. 
na 8 common bail according to his undertaking, in order to make 
lere 2s to proceedings regular, there being no fault in the plaintiff's 
is attorney. Lorymer v. Hollifter, Eaſt. 12 G. 1. Str. 693. _ 
trafted. Anonymous, Eaft. 13 G. 3. . Loft. 292, | <4 $3.4 | 
5. The court held that upon a bill filed againſt an attorney, the 
ſubſcribing the bill was only an undertaking to appear, — the 
defendant ought likewiſe to enter his appearance in the prothono- 
tary's remeinbrance, which, upon application, the court will oblige 
him to do. Whitchurch v. Worthington, one, &c. Mich. 4 G. 2. 
Cafes of Pra8. Com. Pleas, 66. | | 
3. P. The- 6. An attorney undertook to enter an appearance for the de- 
dom» Sendant and plead, the court ſaid they would compel him to enter 
Emme appearance, but doubted whether the plaintiff could ſign judg- 
6G. ment without demanding a plea in writing, and it was afterwards 
r —_— not. Holiday v. Scot, Mich. 5 G. 2. Caſes f 
And it was rate. Com. Pleas, 65. | | | 
held that if an attorney undertook to file ſpecial bail, he is bound to do it even though there is no 
afſidavit filed of the debt. Jones v. Leighton, Bart. Eaft. 9 G. 2. Pract. Reg. 60. 

With teſpect to theſe undertakings by attornies, confidered with the ftat. 23 H. 6. c. g. though it is 
true that the court will not ſuperſede an act of parliament by any regulations of their own concerning the 
_ efcers of the court, yet this is not the caſe with reſpect to the proce againſt attornies. The ſtatute 

ſpeaks only of obligations given to the ſheriff, and does not extend to ſuch as are given to the party. The 


is between thoſe caſes where the undertaking is to the plaintiff in the cauſe, and thoſe where 
it is made to the therif#; if the latter, the form of the ſtatute muſt be ſtrictly purſued. When an ap- 
plication is made again an attorney on his undertaking, it is by the plaintiff againſt bim, to compel a 
| a contract entered into to him, and on tt at ground it is valid. And therefore the rule of 
the court perſectiy clear of the regulations of the act of parliament. Rogers v. Reeves, Mich. 
37 G. 3. 1 Term Rep. B. R. 418. | | ' 
There ws 7. L. had ſerved an apprenticeſhip to G., a ſcrivener in the city 
formerly Be and' alſo a ſworn attorney of C. P. By the tenor of the articles 
minationia G. covenanted to inſtru L. in the art and myſtery of a ſcrivener, 
the caſe of and it appearing that G., during the term of five years ſpecified in 
- ene who the articles, had never practiſed as an attorney, but acted as a 
attorney and Tcrivener only. Application was made that L. might be admitted 
ſerivener, an attorney, which was refuſed, he not having ſerved as a clerk to 
—_— an _— but as an apprentice to a ſcrivener. L's cafe, Hil. 
| the art ofa ſcrivener only, the judges reſyled to admit him as an 4zocneye Fade Barnes, 39- Wo 
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Attorney (or Guardian), f 
$. An attorney is entitled to plead infancy in abatement, as well 
as any body elſe. Blazey v. Croſs, 13 G. 2. Prat. Reg. 9: | 
9. The act 12 G. 2. c. 13. diſqualifying attornies who are pri- 
ſoners from practiſing, relates only to proſecuting and not to 


defending ſuits. Longman y. Rogers, Mich. 15 G. 2. Barnes, 263. 


10. It was objected for the plaintiff that the affidavits ex parte 


defendaut' were ſworn before two as commiſſioners, who were at 


that time ſworn to be clerks or agents to the defendant's attorney. 
The general rule extends only to attorney's themſelves, thoſe com- 
miſfioners are not ſworn to be agents in this cauſe. The objection 
was over-ruled. It was ſaid, but not ſworn, that they were menial 
ſervants, which the court ſeemed to think would have been a 


' ſufficient objection. Ceckfedge, one, & c. v. Rick wood, Baff. 20 G. 2. 


Barnes, 45. 


11. An attorney, having been ſtruck off the roll of attornies and 
ſolicitors, carried on eedings in his own name, alleging 


that he was ſtill a ſolicitor, and acting in the name of another 
attorney, purſuant to a pretended written authority; but not being 
able to verify theſe pretenſions. Rules were made abſolute to ſet 
aſide the proceedings with coſts. Jones v. Hayman, Trim. 
21 & 22 G. 2. Barnes, 46. 7 5 \ ö 
12. An attorney who was a priſoner in the Fleet, under proceſs 
of contempt from the court of Chancery, having commenced an 
action for a plaintiff on a bail-bond aſſigned ſince his impriſon- 
ment, the defendant moved to ſet afide the proceedings with coſts, 
as contrary to the ſtatute 2 G. 2. making void the ſame, but it 
appearing that the original action was commenced before his im- 


priſonment, and there being an exception in the ſtatute as to car- 


rying on proceedings before commenced, - the court taking this 
under-the ſtatute for amendment of the law 4 & 5 Ann, to be a 
continuance of the original ſuit incorporated to make it effectual, 
diſcharged the rule. Whetham, Eſq. v. Needham and Atkins, Trin. 
24 G. 2. Barnes, 46. 3 5 b 
13. An attorney is not obliged to pay for the plea in « cauſe 
wherein he is himſelf plaintiff, therefore a judgment, ſigned becauſe 
the plaintiff who was an attorney refuſed to pay for ths plea, was 
ſet aſide. Anon. Hil. 26 G. 2. Sayer, 77. | ; 
14. When an attorney has commenced a ſuit upon the credit 

of a client, he ought to proceed in it although the client do not 
bring him money every time he applies for it. Mordecai v. Solomon, 


Mich. 28G. 2. Sayer, 172. | 
15. F. being intended to be bred an attorney, was by an article Where one | 


not ſtamped, articled to S., an attorney in Yorkſhire, (in whom the bas been 
father intirely confided,) for three years and an half to ſerve him rr A 
as a clerk, and to do his other work; At the end of that term he bad not 


left S., and for four years afterwards he lived with different ſerved the _ 


attornies in London as a clerk, but not articled. He was after- — nat 


| wards articled to another attorney for one year and an half, and wards ed 


ſerved the ſame, This caſe being verified by affidavits, the court * * cle 


for a num. 


under the particular circumſtances ordered former rene ber of years 
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to different be famped and permitted him to be admitted. * Pitches a Hil. 
wool 11 G. 3. Blackft. 734. F 


was articled to another attorney for fuch a d ax he had neglefied to ſerve under the fir articles ih 
CI Carter's caſe, Trin. 14 G. 3. Blackft. 957. 


16. B. had been fourteen years a writer to attornies, and had 

a tranſacted the buſineſs of two attornies K. and A., as their hired 
clerk, with great aſſiduity and ability; for the laſt five years he was 

privately articled to A., and during that time received no wages 

from him, but continued to-receive wages from X., to whom theſe 

articles were a ſecret. He uſually worked from fourteen to 

eighteen hours a-day, and did all A. s buſineſs without any neglect 

K.'s, and lodged in his own houſe with his wife and family, 

The court were of opinion, that the articles were ſufficiently 

regular, Ex parte Blunt, Trin. 11 G. 3. Blackft. 764. 5 

Motion to 17. In a caſe where an attorney was ſued by original, in an 
al pro- action upon a bill of exchange, it was ſaid in argument that a bill 
an ation Could not be filed againſt an attorney in vacation. But Buller, J. 
againſt an obſerved, that it muſt not be taken for granted, that a bill cannot 


atone), it he fled in vacation. He thought there had been. a caſe before the 


eker court ſince he had been on the bench, where it was determined 


by bill filed that it mi 1 be done to ſave the ſtatute of en mrs 


* v. Price, 20 G. 3. Doug. 312. 


peared char if the plaintiff had waited till the commencement of the term, the ſtatute a 
would bave attached. Lord Mansfield, C. J. ſaid, that the Maſter fiated the practice to be, to file bills 
inſt attornies in vacation, And why ſhould an attorney be in a different ſituation from other perſons, 
The rule was diſcharged. Lane v. Wheat, M. 23G. 3. Doug. 313. n. {+ 84). 
But the practice of filing bills againſt attornies in vacation is not conſined to cafes where it is neceſſary 
In order to fare the ftatute of limitations. Waghorn v. Fields, Eaſt, 33 G. 3. 5 Term Rep, B. R. 171. 
— The plaintiff Gled a bill of Mich. term againſt the defendant, an attorney, as the acceptor of a bill of 
exchange drawn roth September 1792, payable three months after date. The defendant demurred, and 
aſſigned for cauſe, that the declaration appeared to be exbibited in and was entitled of Michaelmas term, 
whereas the cauſe of action appeared to have ariſen and accrued on a day ſubſequent to the ſaid term, and 
that the declaration, by the memorandum there-f, appeared to have been exhibited before the cauſe of 
action appeared-to have accrued. The court thought that the plaintitt might amend the memorandum 


of the bill, by inſerting the day when it was filed, Dodſworth v. Bowen, Trin. 33 C. 3. $5 Term 


Rep. B. R. 325. 

18. By ſtatute 25 G. 3. c. 80. 1150 it is enacted, That after 
« the if November 1785, there ſhall be raiſed and levied the rates 
„ and duties following, that every ſolicitor, attorney, notary, 
44 proctor, agent, or procurator, admitted, inrolled, or regiſtered in 
any of his Majeſty's courts at Vg eftminſter, or in any eccleſiaſti- 
<< cal court, or in any of the courts of Admiralty, or cingue ports, 
gor in any of his Majeſty's courts in Scotland, the great ſeſſions 
« in Wales, or in any courts in the counties palatine, or in any 
© other court in Great Britain, holding pleas where the debt or 
4 damage ſhall amount to.405.'or more, ſhall, previous to his 
« commencing or defending any ſuit or proſecution, take out 
« annually a certificate of ſuch his admiſſion, inrolment, or 
« regiſter, that for and upon every ſuch certificate ſo taken out by 
tc any ſolicitor, &c. who ſhall reſide in any of the inns of 
“ court, or in the cities of London or Weft her, the borough of 

3 ae the pariſh of Sr. Pancras and St. Mary: le- Bone, or 
= 15 | „ within 
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Attornep (or Guardian), 
« within the bills of mortality, or within the city of Edinburgh, 
« there ſhall be charged a ſtamp duty of 5 J. That for and upon 
« every ſuch. certificate ſo taken out by any ſolicitor, tc. who 
« ſhall reſide in any other part of Great Britain, there ſhall be 
« charged a ſtamp duty of 3/4.” ö; | 
19. ion 3. „After iſt Nov, 1785, every perſon admitted, 
« ſworn, inrolled, or regiſtered a ſolicitor, attorney, c. in any one 
« or more of the courts aforefaid, who thall commence, carry on, or 
« defend any action, ſuit, or proſecution therein, ſhall annually, du- 
s ring ſuch time as he ſhall continue ſo to practiſe therein, deliver 
« jn to ſome one of the courts in which he ſhall have been admit- 
« ted, ſworn, inrolled, or regiſtered in ſuch manner as is therein di- 
« rected, a paper or note in the proper hand- writing of every ſuch 
* ſolicitor, c. containing his name and uſual place of reſidence, 
« and marked and ſtamped with the proper mark or ſtamp, denot- 
« ing the duty therein before impoſed upon certificates, according 
.«« to the place of ſuch his reſidence as aforeſaid, and thereupon 
« eyery ſuch ſolicitor, &c. ſhall be entitled to have a certificate (if 
« the ſame ſhall be required) in the manner thereinafter directed.” 
20. One Davis having procured a forged power of attorney (the 
Lord Mayor of London being a witneſs thereto), purporting to be 
made by one R., went to H. an attorney, and commiſſioned him 
to bring an action in the court of C. P. againſt E. who was at that 
time indebted to R. in a certain ſum of money; he did fo, and 
the defendant paid the money into court, which H. took, and paid 
it over to Davis, who was not afterwards heard of. R. after- 
wards brought an action againſt E. to recover his debt, and had 
judgment; it being held, that the attorney who truſted to the 
Warrant of attorney was liable, and D. who committed the forgery 
liable to him. The record of the C. P. amounted to no more 
than that the attorney proſecuted the ſuit in the plaintiff's name, 
but it did not ſtate the authority given him by the plaintiff for ſo 
doing. Robſon v. Eaton, Mich. 26 G. 3. 1 Term Rep. B. R. 62. 
21. The defendant in a penal action having obtained a verdict, 
2 motion was made that the plaintiff's attorney might be ordered 1 
to inform the defendant's attorney of the place of abode of the 
plaintiff, But the court were of opinion that the application ought 
to have been made in a more early ſtage of the cauſe, and came 
too late after verdict, an attorney not being obliged to expoſe his 
client to be taken in execution. Hooper v. Harcourt, Mich. 31 G. 3. 
1 H. Blackft. 534. | | 
22. In an action of ſlander by an attorney, the declaration 
ſtated that he was an attorney of the court of K. B., and having 
been employed in a particular cauſe, had received a certain ſum of 
money, which the defendant charged him with ſwindling, adding 
2 threat, that he would move the court to have him ſtruck off the 
roll of attornies. At the trial the plaintiff proved the words, and 
bis having been employed in that and other ſuits. It was objected, 
that the plaintiff had not proved the firſt allegation in the decla- 
ration, namely, that he was an attorney of the court of K. B. 
Which could only be proved by his admiſſion, or by a copy of the 
* b | 9 | roll 
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ns. Attorney (or Guardian). 
| © poll of attorniet But the court were of opinion, that the evi. 
dence was ſufficient, for that the charge itſelf, which 


the defendant had made, admitted that he was an attorney. Ber. 


. tmn, one, &c. v. Wiſe, Trin. 31 G. 3. 4 Term Rep. B. R. 366. 
(cone 255 Reg. gen. Trin. 31 G. ri It eee that from aria after 
n., the laſt day of Mich. term next enſuing, no attorney who ſhall be 

der n wa retained or employed as a writer or elerk by any other attorney, 

intendet hall, during the time of. ſuch employ, take or have any clerk un- 

Tun der articles, and that no ſeryice to any ſuch attorney under articles 

Sould bavea during the time that ſuch attorney ſhall be ſo emp by any 

xetroſpeRive Other attorney, ſhall be deemed good ſervice (a). And it is further 

operation ordered, that from and after the ſame laſt day of ich. term, no 
wo ſervices Perſon who ſhall enter into articles with an attorney or attornies, 
then already ſhall be at m_— to ſerve the agent or agents of ſuch attorney or 

CO attornies under ſuch articles for a longer term than one year of 

fach as were his clerkſhip 3 and that any ſuch ſervice to an agent or agents be- 

deen, Yyond that time ſhall not be deemed good ſervice. And that to 

; — tt the inteut better information may be obtained touching the fit- 

dem men- neſs and qualifications of ' perſons applying to be admitted attor- 

tioned iv it. nies, it is further ordered, that from and after the ſame laſt day of 

9 Mich. term, every perſon who ſhall intend to apply for admiſſion 

"the role as an attorney of this court (X. B.), and who ſhall not have been 

which was admitted an attorney or ſolicitor of any other court, ſhall, for the 

3 ſpace of one full term previous to the term in which ſuch 

day toand ſhall apply to be admitted, cauſe his name and place of abode, 


* and alſo the name or names and place or places of abode of the 
. 2. 
page 4 in legible characters, to be affixed on the outſide of the court of 


6. 46. 
er- nd X. B. in ſuch place as public notices are uſually affixed, and alſo 
aw" can in ſome conſpicuous place in the chambers of each of the Judges 
of future of this court, and in the King's Bench-office ; and that no perſon 
| Oe who ſhalt not have regularly complied with this order ſhall in fu- 
5, hag mag ture be admitted an attorney of this court. 2 
the miſchief intended to be remedied was the admiſſion of improper perſons as „ Which required 
n much to be prevented then, as at any future time. And no hardſhip cou'd be complained of as the rule 
was not introduRive of any new regulation, but confirmatory of an old one. Yide 4 Term Rep. B. R. 492. 
24. Reg. gen. Hil. 32 G. 3. It is ordered by the court, that from 
and after the firſt day of Egſter term 1792, on every appointment 
to be made by the Maſter, the party on whom the ſame ſhall be 
ſerved and required to attend, ſhall attend ſuch appointment with- 


proceed ex parte on the firſt appointment, 0 
25. Reg. gen. Trin. 33. G. 3. B. R. Whereas, by a rule made 
| by this court in Trin. term in the 31ſt year of his preſent Ma- 
jeſty, it was ordered (amongſt other things), that every perſon 
who- ſhould, after the then next Mich. term, intend to apply 
for admiſſion as an attorney in this court ſhould, for the ſpace 
of one full term previous to the term in which ſuch perſon 


ſhould apply to be admitted, cauſe his name and place of abode, 
and 


nada Lenka: places of abode of the 
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. attorney - 


or attornies to whom he ſhall have been articled, written 


out waiting for a ſecond, or in default thereof the Maſter ſhall 
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attorney (or Guardian). 


written in legible chatacters, to be affixed on the outſide of the 
court of King's Bench, and alſo in fome conſpicuous place in 


King's Bench-office ; and that no perſon who ſhould not have 
complied with this order ſhould in future be admitted an attor- 
ney of this court: And whereas inconyeniencies have ariſen by 


that every perſon who ſhall, after the expiration of this term, in- 
tend to apply as above ſtated, ſhall comply with the above in 


the above practice, to remedy the ſame, It is her y, rgergg, 


attorney or attornies to whom he ſhould have been articled, 


the (chambers of each of the Judges of this court, and in the | 


part recited rule, (except as to fixing up his name and place of 


abode in the Judges chambers,) and ſhall inſtead thereof, 


for the ſpace of one full term previous to the term in which 
ſuch perſon ſhall apply to be admitted, enter or cauſe to be en- 


tered, in a book to be kept for that purpoſe at each of the 
Judges chambers of this court, his name and place of abode, 


and alſo the name and place of abode of the attorney or attor- 


nies to whom he ſhall have been articled; and that no perſon 


who ſhall not have compked with this rule in future be 


admitted an attorney. | | 

26. By ſtat. 34 G. 3. c. 14. / I. it is enatt:d, That within the 
« bills of mortality, from and after the 5th day of February 1794, 
« and in every other part of England and Wales, from and after the 
© 10th day of February 1794, there ſhall be raiſed, levied, col- 
te Jefted, and paid unto and for the uſe of his Majeſty, his heits 


it and ſueceſſors, for and in reſpect of every contract in writing 


te made after the 5th and 10th days of February 1794 reſpectively, 
„hereby any perſon ſhall become bound to ſerve as a clerk in order 
& to his admiſſion as a ſolicitor or attorney in any of the courts 
« of law or equity thereinafter mentioned, in purſuance of the 
« laws now in force for the better regulations of ſolicitors and 
te attornies, the new and additional rates and duties following, 
4% over and above all other rates and duties payable by law upon 
& or in reſpect of the ſame, that is to ſay, for and upon every 
« piece of vellum or parchment, or ſheet or piece of paper, upon 
cc which ſhall be engroſſed, printed, or written any ſuch contract 
© made whereby any perſon is or ſhall become bound to ſerve as 
« a clerk as aforeſaid, in order to his admiſſion as a ſolicitor or 
« attorpey in any of his Majeſty's courts at Weftminfter, there 
& ſhall be charged a ſtamp duty of 100 J., and for and upon every 
tc piece of vellum or parchment, or ſheet or piece of paper, upon 


* which ſhall be engroſſed, printed, or written any ſuch contract 
* made 3 any ſuch perſon is or ſhall become bound to 


« ſerve as a clerk as aforeſaid, in order to his admiſſion as a ſoli- 
* citor or attorney in any of the courts of great ſeſſions in Val 
« or in the counties palatine of Cher, Lancaſter, ot N 
« in any court of record in England holding pleas where the d 

« or damages ſhall amount to 40 f., and not any of the 


the deht 
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R. Butler, after b in neee 1, Col Lia 309. a. traced 

the outlines of the ancient. doctrine of attornment, con- 
- cludes with obſerving, that the ſtatutes of 4 H 5' Anne, c. 16. and 
11 G. 2. c. 19. having made attornment both unneceſſary and in- 
rk the learning upon it is ſo uſeleſs, that Mr. Viner has in- 
ferted nothi ing reſpecting i it, in his voluminous compilation, but 
an extract from Lord Chief Baron Gilbert, that Mr. Bacon has not 
the article attornment in his book; and that the learning and in- 
duſtry of Lord Chief Baron Comyns have furniſhed him with little 
material upon it, that is not to found either in Liitleton or Sir 


8 Coke. 


i 


| 8 . ee Attornment. 
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1. PHE grantee of à reverſion before the 4 & 5 Ann. brought 
covenant, without averring attornment. It was ww bad, 
Funds v. Lord, 1 Str. 78. 
2. In replevin the defendant avowed as aſſignee of a rent out 
of the Jocus in quo; the aſſignment was by a fine; no attornment 
222 was averred. On this ground the avowry was held ill, Long v. 
Buclb- idge, 1 Str. 106. 

3. It was ſaid by Buller, J. that, ſince the ſtatute of Queen Anne, 
attornment is never alleged in a declaration in covenant, nor 

ran) in an avowry. © Moſs v. Gallimore, Dong 283. 
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4 Audita Querela, 


3Viner 318. — In what Caſes a Thing may be avoided without 
an Audita Querela, _ 


T H E plaintiff's wife obtained an iletloctitory Pagen 

againſt the defefidant, and before final judgment married, 
2 aer final judgment the huſband & us. brought a ſci. fo. 
thereupon for the defendant to ſhew cauſe gquare executio non. t. 
Afterwards the defendant moved to ſet the judgment aſide, but f 
che court pages to do it upon Wc and Cpt fu to his audits = 


12 2 . querela. 


ee 


ac w* 


| Audita Duerela, | 
tuerela; Lord Sutherland & Un. v. ——, af. 3 G. 2. 
unb, 282. © foro re e 71 
2. The plaintiff being a woman married after interlocu 
Judgment, and before inquiry executed, and it was moved to ſet 
aſide the writ and inquiſition thereon. But per tot. cur. it was 
refuſed, and the defendant left to his audita guerela. Chubbs v. 
Bulington, Trin. 3 & 4 G. 2. Bunbury, 283. 
3. A ſei. fa. was brought againſt the defendant as adminiſtratrix 


of her huſband, and after two nibils, a ſci. fieri inquiry was taken 


out, and a deva/ſiavit found. In Hi. 8 G. 2. ſhe appeared to the 
ſeire fieri inquiry, prays plene adminiſtravit, and traverſed the de- 
naſtavit. Notice of trial was given and countermanded, and no- 
thing further done upon it; until in Mich. 10 G. 2. ſhe: moved 
to have the award of execution ſet aſide, and to be admitted to 
plead; and the caſes in Salk. 93. 264. were cited, to ſhew that 
where there has been no ſcire fect returned, and only two nibilt, 
the court will relieve upon motion, and not put the party to an 


audita querela; but though the court were generally inclined to 


relieve her, yet after her long acquieſcence, and the ſeveral ſteps 


0 


taken ſubſequent to the award of execution, they thought ſhe 


came too late, and for that reaſon only refuſed to interpoſe. 
Wharton v. Richardſon, Trin. 10 G. 2. Str, 1075. 


4. The plaintiff's teſtator obtained judgment, which after his 
death was revived by two /cz. fa. 6, with nibilt returned; and the 


defendant being taken in execution, moved to be diſcharged, upon 
producing a releaſe from the teſtator, and a rule was made for the 
plaintiff to ſhew cauſe ; when it appearing very doubtful whether 


the releaſe was executed by the teſtator, the court refuſed to do 
any thing upon the motion, and left the defendant to his audita 


querela. itford, Exec. v. Cordwell, Mich. 17 G. 2. Str. 1198. 
5. Motion to ſet afide a final judgment againſt a principal, and 
all the ſubſequent proceedings thereon againſt him and his bail. 
The objection was, the judgment was not ſigned till about two 
months after the death of the original plaintiff, who died as was 
admitted in September, and the judgment was ſigned in No- 
vember following; the court thought the objection was good. 


The law abominates 3 and expence; though the judgment 
* 


be erroneous in point of fact, yet it may alſo be deemed irregular, 
where the application to ſet it aſide is recent, the bail ought not 
to be put to an audita querela, The judgment is a nullity, The 

laintiff, at the time when it was given, could not come to demand 
ty and his warrant of attorney was extint. Whitehead, ddminiftra- 
tor, v. Gale, Trin. 25 & 26 G. 2. Barnes, 277. 


(D) In what Caſes it lies. 


1. ONE was taken on an eſcape warrant on a Sunday, and it 


z Viner 326. 
— —— 


was moved to have him diſcharged, but the court would 


not, becauſe the act was Made in purſuance of an old authority, 
aud to amend the law, Per cur.— Bring your audit guerela Fo 


Aaz 


? 


356 Audita Querela, 
the Common Pleas, they are of another opinion; we of this, that 


they may take him on a Sunday: therefore let it come judicially be- 
fore us; take Jon audita querela immediately, and they ſhall 


plead inflanter. Fames v. Parſons, Hil. 2 Ann. Forteſcue, 374. 
2. If in a /ci. fa. upon a judgment the defendant has a releaſe, 
he is ſummoned, and has an opportunity of pleading it, and does 


= not, he ſhall never have an audita querela. Per curiam, in Cook v. 
* Berry, Trin. 18 & 19 G. 2. 1 Vi. 98. | 
Wirer 350. (N. 2) Proceedings. ; 


1* an audua querela, if one of the parties die, ſuch death will 
be no abatement, becauſe it is conſidered only as a ſuit for 
.a diſcharge. Per Le, C. J. in Middleton v. Croft, Mich, 


10& 11 C. 2. Rep. temp. Hardw. 399. 


9 _ * a. — * G — n 
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141 Averment. 


zins 32. (A) What amounts to, or is a ſufficient Averment ; 
and what is the Uſe thereof. | 


1. | plaintiff declared. that the defendant in conſideration 
the plaintiff would make him a ſet of ſails worth 45 /., 
promiſed to pay him ſo much for them upon requeſt, and avers 
that he made the ſaid fails) and the defendant, although of 
requeſted, refuſed to pay. Demurrer inde, for this being a ſpeci 
contra the plaintiff muſt ſhew a performance of all on his part, 
which he has not done, for he has not averred that he made the 
- fails worth 45/. Powys, J. (abſentibus Parker and Pratt,) thought 
the predifias velaturas was ſuthcient: And per Eyre, J. I do not 
think the value needed be alleged; but if it need, yet the predius 
takes it in; for if the value be part of the deſcription, then it is 
averred that the plaintiff made ſuch. a ſet of ſails as was agreed 
: upon, (that is) a ſet of fails which anſwer every part of the 
deſcription, Wallis v. Scot, 46. 1. Str. 88 
In treſpaſs 2. If plaintiff declares againſt the parſon that he left his tithes 
|; in Mich. on his field, per quod he loſt the uſe of that part under the cocks 
ate 8, from the 20th of Auguſt, che time of cutting, to 20th December, it 
Otober, is well enough, though the parſon was not obliged to carry them 
and impri- away on the 20th of. Auguſt, for the jury may apportion the time, 
25 weeks, or the plaintiff releaſe it. South v. » Mich. 6 G. 1. Str. 245+ 
which is long after the action depending, the continuando being under a ſcilicet, it will not vitiate what is 
properly laid in time, and it differs from a caſe where the time. is affirmatively laid. And it was laid 
that the defendant did Inprifon, hich reſpects a time paſt, and as to that only the evidence could ap- 
py. Webb v. Turner, Trin. 110. 2. Str. 1095. 8. C. And. 250. þ 
| & S Where 
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: 3. Where that which comes under a fcilicet js conſiſtent with 
what wentibefore, it is always looked upon as an averment, but if 
k it be inconſiſtent, the court will ___ it. As in the common caſe 
in ejectment, where the leaſe is a die dat. and the entry and expul- 

fion laid the ſame day. Hayman v. Rogers, Mich. 6 G. 1. Str. 232. 
| 4- In an action upon a contract for the ſale of ſtock, the plain- 
tiff averred in his declaration quad paratus furt, at the day to tranſ- 
fer ; it appeared in evidence that the plaintiff had another perſon 
ready to transfer a verdiQ pro quer. but a new trial was granted, 


becauſe the defendant was not obliged to accept the ſtock from a 


third perſon. Rhodes v. Lovitt, Hil. 6 G. 1. Bunb. 70. | 
| F. Debt on bond, of the condition which recites, that 
|  . whereas the defendant had been convicted for unlawfully killing 
one deer on a place called Whinnyrig Ground, in the pariſh of 
Clifton, in the county of V., and within the chaſe of the Earl of 
T., on or about the 3d day of Augiſt, and had brought a certiorari 
to remove ſuch conviction into the court of B. R. If therefore on 
affirmance thereof, he pays ſuch coſts as the ſtatute directs, then 
the bond to be void. Quibus leis defendant pleads that the con- 
| viction recited in the condition for killing a red deer, at the time 
| and place mentioned, was never afficmed in B. R. and prays judg- 
ment of the action. Replication ſets out 2 e of the 
defendant for killing a red deer, between the laſt day of July and 
the 6th of Aug, in a chaſe of the Earl of T., called Ogle bd, alias 
Whinfield, in the pariſh'of Clifton, in the county of V., which was 
removed into the B. R. and afhrmed ; and then avers that the de- 
fendant never was convicted for killing any other deer in the ſaid 
chaſe, or any part thereof ; that the deer and the killing mentioned 


in the conviction are the ſame with thoſe in the condition ; that 


the place called Whinnyrig Ground, mentioned in the condition, 


| mentioned; and that the chaſe in the conviction and condition are 
the ſame, and the parties are the ſame both in one and the other. 


is ſet forth in Bc verba, and agrees with the recital of it in the 
replication, and then taking by proteſtation that the killing in the 


ſame for plea fays as before, that the conviction in the condition, 
mentioned for killing a red deer in Whinnyrig Ground, on or about 
the 3d of Augiſt, was never affirmed in 4 K. To this plaintiff 
demurs. For the defendant it was inſiſted, that the averment as 


? 


appeared upon the face of the record, the killing in the condition 
being in a particular part of the chaſe, and the other laid to be in 
the chaſe at large, ſo the ſame evidence will not ſerve both. 
Beſides here is no averment of the identity of the conviction but 
of the crime only, whereas a man may be doubly convicted af the 
ſame offence. Sed per cur.—lt is certain that the identity muſt 
appear to us before we can give judgment againſt the defendant. 
But though there are variances, yet the averments (which are con- 
fſtent with 


a9” VO AS . * —_— Ss 


a a 3 have 


%” 


lies in the chaſe called Oglebird, alias Whinfield, in the conviftion 
The defendant in his rejoinder craves oyer of the conviction, which 


condition, and the killing in the conviction, are not one and the 


to the identity could have no force, becauſe it was contrary to what 


the record) have ſufficiently ſolved them. It would 


2 
S. C. For- 


teſcue, 356 · 


..__,..__ _. » *verment,. - 
have been improper to have averred the identity of the conviCtien, 
and ſo have ſent that to a jury, eſpecially when it is conſequen. 
57 determined by the other averments, as it would have been 
if the defendant had taken iſſue upon them. Judgment pro quer. 
Nicholſon v. Simpſon, Eaft. 6 G. 1. Str. 297. x 
6. Upon error out of the county palatine of Durham, in an 
action of covenant brought by the executor of the leſſee againi! 
his aſſignee, wherein the breach was aſſigned in non-payment of 
rent to the original leſſor; it was objected, that it did not appear 
the firſt leſſee ever ſealed the leaſe, and if he did not, then there 
was no obligation upon him to pay the rent, and conſequently no 
action could be maintained upon this covenant, which 1s only to 
| pay the ſame rent to the firſt leſſor, as was payable by the firſt 
leſſee before the aſſignment, To which it was anfwered and re- 
ſolved by the court, that the firſt deed being ſet out as indentura 
acta inter the leſſor and the leſſee, by which the leſſee convenit et 
agreavit to pay the rent, that was an implicit averment of a ſealing 
1 by him within the reaſon of the caſe of Taylor v. Dobbins, Mich. 
| G. 1. Lord Raymond, 1377., where fecit notam ſuam was held to 
port a ſigning. Atkinſon v. Coatſworth, Eaft. 8 G. 1. Str. £12. 
: 7. Debt on articles for a. horſe-race, whereby it was agreed to 
ride without Whip or ſtick, or other weapon beſides boots and 
ſpurs, and avers that he rode fine flagello et baculo, vel alits armiz, 
Nil debet pleaded, and verdict pro quer. It was moved in arreſt of 
judgment, that the averment ſhould have been in the disjunctive 
throughout, whereas upon this declaration he' might have one 
though he had not both. Et per cur. This would have been ill 
upon a demurrer, but it is well enough after a verdict; the laſt vel 
may be taken to disjoin the former et, and though the conjunctive 
ſenſe be the moſt obvious, yet, ſince it is capable of being taken 
disjunctively, it will do. The jury. found that he rode without 
whip and ſtick, or other arms, which cannot be true if he had 
either. Burgeſs v. Brazier, Trin. 10 G. 1. Str. 594. 
8. A. H. queritur de P. F., adminiſtrutore omnium et ſingulorum 
[| bonorum, jurium, et creditorum, gue fuerunt B. F. nuper viri ſui defuntti 
obiit inteftat., &c., is a ſufficient averment in K. B., without the 
; Pecial one of cui quidem P. F. adminiftratio, & c. commiſſa uit. 
liday v. Fletcher, Mich. 1 G. 2. Str. 781. | 
9. In treſpaſs for meſne- profits, the declaration was for an 
; entry into meſuagium five tenementum ; and on error it was objecte 
te) Probably to for the uncertainty, and a caſe (a) cited, where it had been held 
be eee ill in ejectment. To which it was anſwered and reſolved per cur. 
N that there was a very eſſential difference, becauſe in ejectment it 
Str. 834. will be uncertain of what the ſheriff is to give the poſſeſſion. Vice 
v. Burton, Hil. 4 G. 2. Str. 891. l l 
10. It was moved in at᷑reſt of judgment, after conviction, on an 
information for attempting to perſuade a witneſs not to appear and 
give evidence againſt A. for forgery, the exception being, that it 
- was not poſitively averred that A. was indicted, it was only laid 
that the defendant," /ciens that A. had been indicted and was to be 
tried, did ſo and ſo; whereas in all criminal cafes the fact muſt be 
Feat is 22 Ds; poſitirely 
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Averment. - 


poſitively alleged, and not by inference: But the court thought it 


well enough, and ſaid there was no real difference between indict- 

ments and action, where the giſt of the aQion muſt be poſitively 

averred ; and there is no inconvenience, becauſe, if there was no 
ſuch indictment proved at the trial, the defendant muſt have been 
acquitted, Rex v. Lady Lawley, Eaft, 4 G. 2. Str. gog. 

11. Want of an averment in a declaration may be helped by 
pleading over, vide per cur. in the caſe of the Biſbop of London v. 

the Mercer Company, Hil. 5 G. 2. Str. 931. 

12, An excommunicato capiendo was quaſhed for uncertainty, The court 

being in cauſa defamationis frve convicii, which laſt is too looſe a refuſed to 


word. Rex v. Smith, Hil. 6 G. 2, Str. 946. | — A 


| commiunicato capiendo that was for flander or defamation, ſaying, that was not uncertain is convicium wats 


Rex v. Keat, Trin. 6 & 7 G. 2. Str. 950. '2 Kely. 132. S. C. 

13. In replevin it was held to be certain enough, being for After avow- 
fourteen ſkimmers and ladles, without ſaying how many of each, 2 but 
Bourn v. Mattaire, Eaft. 8 G. 2. Str. 1015, | would be il 
| on demurrer, Rep, temp. Hardw, 121. 8. C. 

14. Debt for freight upon a e g exception was taken | 
to the declaration, that the aſſignment of the breach was laid, 
for that the defendant had not paid to the plaintiff for the freight 
200/. with average, according to the charter-party, which uncer- 
tainty of what the average amounts to makes the aſſignment 
bad. Lord Hardwicke, C. J. It is true, if the aſſignment of the 
breach had been that the defendant did not pay the freight with 
the average, it would have been bad; but it is as true, that if the 
breach had been aſſigned in non-payment of the 2007. only, it 


would have been good, and therefore the averment that he hag 


not paid one penny thereof; nor the average, is good, Dodd v. 
Atkinſon, Mich. 10 G. 2. Rep. temp. Hardw. 342. | 

15. Another exception was taken in the above caſe, that the 
declaration did not allege that the defendant had ſufficient notice 


of the goods being delivered; it is laid, that the ſhip failed, c. 


and returned to London, whereof the defendarit had notice ; that 
the ſhip Kaid fourteen days and unloaded, and delivered the 

oods to the defendant, and then ended her voyage. But per Lord 

ardwicke, there is no occaſion to aver notice to the defendant, 
becauſe the goods are alleged to have been delivered to himſelf. 
Ibidem. | . 
16, If a cuſtom be alleged, that ſuch a one has a right to his 8. C. Rep, 
freedom, paying a reaſonable fine, and the evidence is, that he fag, 
ſhould pay 65. and 84., it was ſaid to be well enough laid, though 363. * 
it was objected that this was proof of a fine certain, whereas it 
was laid to be a reaſonable fine, which is uncertain ; but the court 
ſaid a reaſonable fine does not ex vi termini import an uncertain 
fine, and, if it may be applied either way, it is well enough laid. 
In, caſes of a certain demand, the legal deſcription has been by the 
word rationabilis, At common law the wife was entitled to a 
third part of the goods of the huſband, and yet the writ is de 
rationabili parte bonorum. And though in Co. Ent. 646. an uncer- 
tain fine is called rationabilis 8 es ſumma, yet there is a meaſure 

{£85 a 4 to 


36s N Averment. 
N to gb by, the value of the land. And in aids, which by Vm. 1. 
2. 36. are fixed at a ſum certain, the writ in the Regiſter, 89. a. is 
 Fationabile auxilium. Mor v. the Mayor and Furats of Haſtings, 

Hil. 16 G. 2. Str. 1070, | | 

17. Indiftment ſet forth that 4, and B. on, c., at &c., bein 

then and continually from thenceforth, until, &c., the ſurveyors + 
the highways in, Se. Objection was taken that A. and B. were 
not ſufficiently alleged to be ſurveyors of the highways, and that 
it was not ſaid by whom they were appointed. But it was held 
that the word Being, was a ſufficient averment. Rex v. Boyall, 

| Trin. 32 & 33 G. 2. Burr. 832. 325 
In debt upon 18. In ou impedit, the queſtion reſpecting a lapſe, being as to 
dn bang. the day of inſtitution of G. to a certain rectory, whereby the 
conditioned living in queſtion became vacant, it was laid in the pleadings that 
fo fetrom before the 22d of December, vis. on the 31ſt of Oclober, the ſaid 
RR 1 G. was inſtituted ; it ſeems this is not a material averment, that 
or before the inſtitution was on the 3 1ſt of OFober, it being under a ſcilicet, 
2rit May, and ſo not traverſable, and any other day may be given in evidence 


= 199 0 previous to the 22d of December, The Reporter makes a quere, 


that the ar. Bi/Þop of Lincoln and Whitchead v. Welferflan, in error. Trin, : 


IE g 4 G. 3. Blackft. 490. 
any award on or before the 21ſt May ; replication that the arbitrators after the making the writing ob- 
ligatory, and before the exbibiting the bill, &c. to wit, on the 21ſt May, did make their award. De- 
mutrer inde, becauſe the pretended time of making the award is included under a videlicet, and not made 
a part of the iſſue, But this was. held to be a poſitive averment, and the plaintiff had judgment · 
Biſſes v. Eſſex, Trin. 5 G. 3. Burt. 1729. | 


1 of B. was ſummoned to anſwer J. C. in a plea of 
debt, whereupon the ſaid J. C. (declares upon a bond); and the 


. defendant craves cher and demurs, in law, ſhewing for cauſe 


that it did not appear that the plaintiff had any cauſe of action, or 
that the defendant is indebted, or that he exccuted the bond; it 
was objected, that it did not appear to the court which F.C, 
executed the bond, becauſe there was no diſtinction by way of 
addition to the name of F. C. after the firſt line of the declaration: 
Jo which it was anſwered and reſolved by the court, that ſufficient 

© certainty appears n the record, that J. C. of B. is indebted 
upon a bond executed by him to Fo C. of F., the oyer whereof is 
- Tet forth; and therefore J. C. of F., muſt have judgment againſt 
J. C. of B. Fohn Conner v. John Conner, Trin. 8 G. 3. 2 Vill. 386. 

20. In an action of treſpaſs, one of the counts was for Aan 


goods generally, not ſpecifying the particulars. Per Lord Man- 


Feld, F am thoroughly ſatisfied with the reaſon, why, in an 
Action of treſpaſs for goods taken away, the particulars ought to 
E ſpecified, for how can the deſendant juſtify unleſs the goods 
re ſpecified ? How can, he, juſtify taking divers goods ? Trin, 

9 G. 3. Bertie v. Pickering, == 2455+ CER, 28 \ 
21. To a declaration in treſpaſs for breaking and entering a 


dwelling houſe, and breaking open cloſets, cheſts, &c.,;and tumbling 


and throwing about goods, &c.; the defendant demurred, affignin 
for cauſe, that the gogds were not particularly ſpecified, and Ferre 
22 eaking 


eaking open the cloſets was not alleged with ſufficient certainty, 
| 2 — cloſets, e. To which it was anſwered and agreed 
by the court, that ſhe breaking and entering the plaintiff's houſe 
was the principal ground and foundation of the action, and all the 
reſt were not foundations of the action, but matters only thrown 
in to 286 the damages, Chamberluim v. Greenfield,” Baft, 
12 G. 3. 10% 292. | ; 
22. Feral, — wit,) declaration againſt A., late of M., in the 
county of V., for that whereas at C., in the county aforeſaid, is 
good for Norfolk ; for W. is only mentioned in the declaration as 


* 
* 


S. C. 

2 Blackft. 
847. The 
words 


part of the deſcription of tac defendant, Sutton v. Tem, Mich. „ county 


136.3. 3 Wl. 339. ; 
claration Have a general reference to ———_— 
to part of the addit.on of the deſendunt's name in 
claration, and the treſpaſs or thing is alleged to be done at D., and he doth not ſhew in 
D. is, yet it is well enough, becauſe it ſhall be intended to be in the ſame county which is in 


4 aforeſaid” 
in the de- 


in the margin, and not a particular reference 
writ; where a county is in the margin of a de- 


what 
the margin, 


for a general intendment ſhall there ſerve. The plaintiff declared of poſſeſſion of lands in M. pro 
termino m annorum, &c. it was aſſigned for error, becauſe it was not' ſhewn in what county M. 
was, ſo it doth not appear where the land lies, nor where the promiſe was made. Sed nom allecatur, for 
Leiceſterſhire being in the margin, it is always intended to be the county where the land lics, none other 


being mentioned. Hall v. Walland. But in the caſe of Sutton v. Fenn, if it had not been 3 
it would have been cured after a verdict, by ſtat. 16 & 17 C. 2. F. 8. C1. Jide 3 Will, 
23. To an information filed againſt the defendant by the 
Attorney General om behalf of his Majeſty, for writing, printing, 
and publiſhing a libel, which charged that the defendant wickedly, 
maliciouſly, and ſeditiouſſy did write and publiſh, and cauſe and 
rocure to be written and publiſhed, a certain falſe, wicked, mali- 
cious, ſcandalous, and ſeditious libel, of and concerning his 
Majeſty's government and the employment of his troops, accord- 
ing to the tenor and effect following (ſetting out the libel) ; it was 
objected in arreſt of judgment, that it was not averred that the 
employment of the troops was by the king's authority, And the 
queſtion made was, Whether the interior ſubſequent matter, being 
introduced by the words „of and concerning his Majeſty's go- 
« vernment and the employment of his troops,” thoſe words 
amount to a ſufficient averment to put it legally upon the record 
in point of form ? And it was determined to be an averment ; for 
the faQt is, that he wrote and publiſhed the libel, and the circum- 
ſtance connected with that fact, and which therefore makes a part 


of it, is, that he wrote and publiſhed the paper or libel of and con- 


cerning his Majeſty's government and the employment of his 
troops. The words © of and concerning” are a ſufficient intro- 
duction of the new matter, and therefore it is in point of form a 


ſufficient averment upon the record, that the paper was written of ., 


and concerning the kin 
17 G. 3- Cowp. 672, 


ii certainty to a Certain intent in every particular.” This laſt is rejected in all caſes, as 


g's government. Rex v. Horne, Mich. 


right venue, 
3484. 


Though the 
law requires 
certainty, 
we have no 
preciſe idea 
of the ſignie 
fication of 
the word, 
which is as 
indefinite in 
itſelf as 
word wh 
can be uſed. 
Lord Coke, 
ſpeaking of 


t tainty to a 

« certain 

ec intent in 

« general; 
certaipty 

© to a come 

«© mon in- 


« tent; and 


partaking of too 


much ſubtilty ; the ſecond is ſyfficient in defence; the firſt is required in a charge or accuſation, 


As 


to the certainty required in à charge; the charge muſt contain ſuch a deſcription of the crime, that the 
deſendant may know what crime it is he is called upon to anfwer ; that the jury may appear to be war- 
ranted in their concluſion of guilty or not guiity upon the premiſes delivered to them; and that the 
court may ſee ſuch a definite crime that they may apply the puniſhment which the law preſcribes. This 
js what is meant by the different degrees of certainty mentioned in the books, and it conſiſts of two 
parts; the matter to be charged, and the manner of charging it. As to the matter to be charged, what. 
ever circumſtances are neceſſary to conſtitute the crime imputed, muſt be ſet out, and all beyond are 


ſurpluſege· Where the grigae is a crime independently of tuck cireumftances, they may aggravate, oy ' 


362 | Averment, © 
; K ' 
due not contribute to make the offence. As to the mage of maſon g the sverment + there ae 
where a direct and poſitive averment is neceſſary to be made in ſpeciſſe terms; as where the law haz 42 
nd appropriated technical terms to deſcribe a erime, as in murder, burglary, and others: It is likewiſe 
true, that in all caſes thoſe facts which are deſcriptive of the crime, muit be introduced upon the recotd 
by avgrments in oppoſition to argument and inference. In the caſe of a libel, which does not in itlelf 
contain the crime without ſome extrinſic aid, it is neceſſary that it ſhould be put upon the record by 
way of introduction if it is new matter, or by way of innuendo if it is only matter of explanation ; for an 
prnvends means nothing more than the word id oft,” „ Cilicet, or“ meaning,” ar ©* aforeſaid,” asex. 
planatory of a ſubje& .matter ſufficiently expreſſed before; as, ſuch a one, meaning the defendant, os ſuch 
a ſubjeQ, meaning the ſubjeR in queſtion. But as an innuendo is only uſed as a word of explanation, it 
extend the ſenſe of the expiefſions in the libel beyond their own meaning, unleſs ſomething iz 
| * the record for it to explain. As in an action upon the caſe againſt a man for ſaying of ano 
«he has burnt my barn, the plaintiff cannot there, by way of innuendo, ſay © meaning his batn- full 
of corn, becauſe that is not an explanation of what was (aid before, but an addition to it. But if in 
introduction it bad been averred that the defendant bad a barn full of corn, and that in 2 diſcourſe 
about that barn the defendant had ſpoken the words charged in the libel of the plaintiff ; an inngendo of 
its being the barn full of corn would have been good: for by coupling the innuendo in the libel with the 
introductory ayerment, “ his barn full of corn, it would have made it complete. This kind of ex. 
trinke matter may be introduced upon the record, either by direct averment, or by recitals, or by general 
inference ; and that ſuch introdyctory matters and explanatory inmuendss, ſo made to appear upon the re« 
cord, do all amount to ſufficient averments. An innuendo is an aveiment that ſuch a one means ſuch 3 
particular perſon, or that ſuch a thing means ſuch a particular thing: And when coupled with the in- 
trod 


uctory matter, it is an averment of the whole connected propofition by which the cognizance of 


+ feet will be ſubmitted to the jury, and the crime appear to the count. Per De Grey, C. J. 
682. ö N 79 5 wh i . 

The return to a mandamut to reſtore one to the office of 2 capital burgeſs in a corporation, ftated the 
removal to have been by the corporate body by its corporate name ; it was objected, however, that the 
return did not aver that the corporation at large had an authority to disfranchiſe, But this objection 
was over-ruled ; for the law is clearly eſtabliſied, that the power of amotion is incident to a corporation 
at large, unleſs reſtrained by an expreſs grant to a ſelect part. It is true, that in ſuch returns the ſame 


certainty is requiſite as in indictments, or returns to writs of babeas corpus, And Buller, I. obſerved, az 


to the different kinds of certainty diſtinguiſhed by Lord Coke, that certaipty to a certain intent in ge- 
neral, as in counts, replications, &c. and in indiftments, was all that was requiſite in a return to a man- 
damus, and that he took ſuch certainty to mean, what upon a fair and 1eaſonable conſtruction may be called 
certain, without recurring to poflible facts whigh do not appear. Certainty to a common intent is ſufficient 
in a plea in bar; and certainty to a certain intent in eyery particular, is what is neceſſary in eſtoppels, 
(Co. Lit. 303. a.) Rex v. Lyme Regis, Eatt. 19 G. 3. Doug. 149+ 


24. In an action upon theſtatute of uſury, one af the counts ſtated, 

chat upon a corrupt agreement made on the 21ſt December 1774, the 
defendant received, c., for giving day of payment to the 23d 
December 1776. The contract was proved to have been made on 
the 23d December 1774, for two years. And per Lord Mansfield, 
there is no colour for the plaintiff's recovering upon this count 
the uſurious contract mult be proved as laid, whereas that prove 
is mo different from the one ſtated in the declaration. Carliſle 
q.t. v. Friars, Mich. 18 G. 3. Cowper, 671. 

25. After conviction upon an indictment for perjury, in a 
complaint perſonally made to the Lord Chancellor ore tenus, by a 
ſolicitor who had been arreſted in returning home after a cauſe 
had been heard, during which time he was privileged ; it was 
objected in arreſt of judgment, that the indictment ſtated the 
perjury to have been committed at and upon the hearing of the 

' faid complaint, without averring, in direct and poſitive terms, that 
the complaint was heard ; ſo that it was by inference only the 
court could collect that the complaint was heard, But per Lord 
Mangſield, the complaint was made to the Lord Chancellor, and 

the defendant appeared before him to be examined, touching the 
ſaid complaint then and there to be heard. On the hearing of 
the ſaid complaint before the Lord Chancellor, a queſtion aroſe, 
which is ſtated to be a material "queſtion, Then it goes on to 
ſtate, that, at and upon the hearing of the ſaid complaint, the 

defendant 
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Averment. 
defendant appeared and was ſworn before the ſaid Lord Chan- 
cellor, who had a ſufficient authority to adminiſter an oath ; then 
repeats, that at and upon the hearing of the ſaid complaint 
fore the ſaid Lord Chancellor, having authority, Cc. , the de- 


fendant depoſed, c. No words can be more expreſſive, the act 


of hearing was the defendant's depoſition, there was no other cauſe 
to be heard, hearing him ſwear was hearing the complaint, his 
own oath was the complaint, there was no other party to it on 
the record, it was a ſummary proceeding, on which he was exa- 
mined on oath, there is nothing in reaſon to warrant the objection. 
Rex v. Aylett, Mich. 26 G. 3. 1 Term Rep. B. R. 63. ; 
26. In an indictment for perjury, the time was laid under 


| a videlicet; and after conviction it was objected in arreſt of 


judgment, that the time being added to the defendant's oath, and 
made part of the eſſence of it, and therefore part of the iſſue to be 
tried, 'it ought to haye been poſitively averred, and not introduced 
under a videlicet, becauſe, being under a videlicet, it could not be tra- 
verſed: To which it was anſwered, that if the time were material 
it muſt have been proved, and if not it might be rejected, as it 
was laid under a videlieet. Rex v. Aylett, Mich. 26 G. 3. 1 Term 
Rep. B. R. 63. , | | 
27. In an inferior court, the firſt count in the declaration, 
which was for money had and received, alleged, that the defend- 
ant below was indebted to the plaintiff in a certain ſum, which he 
promiſed to pay within the juriſdiction, but it did not ſtate that the 
money was had and received within the juriſdiction; and after 
judgment far the plaintiff, and error brought in the court of King's 
3 the judgment was reverſed. Trevor v. Wall, Eaft. 26G. 3. 

1 Term Rep. B. R. 151. : 

28. In covenant on a charter-party, the declaration ſtated an 
argument reſpecting the taking a prize ſhip called 8. to be em- 


363 


ployed as a cartel to carry French priſoners to Europe, that as ſoonn 


as ſentence of condemnation ſhould have paſſed upon her, ſhe 
5 proceed with the French priſoners to the firſt port in France. 

t then ſtated, that before the making the charter-party, the ſhi 

8. had been ſeized and taken as a prize, and brought into Sz. H, 
and that a certain ſuit or proceeding had been inſtituted there on 


behalf. of the captors, before certain commiſſioners appointed ac- 


r- to royal charter under the great ſeal, confirmed by ſeveral 
acts of parliament, for the purpoſe of diſtributing juſtice in all 
maritime cauſes whatſoever concerning any ſhip which might be 
brought, or perſons who might come within the juriſdKtion of 
the powers delegated for the government of St. H., for the pur- 
pole of obtaining the ſentence of condemnation of the - ſaid 
commiſſioners upon the ſaid ſhip, which ſaid ſuit was depending 
at the time of making the ſaid charter-party ; that after making 
which, ſentence of condemnation was paſſed in the ſaid ſuit upon 
the ſaid ſhip, by the ſaid commiſſioners, whereof the ſaid defend- 
ant afterwards had notice: with an averment that the ſaid ſentence 
of. condemnation was the ſame as that mentioned and referred to 


by the charter-party, It then ſtates, that the ſhip had * 


tte ſervice, but that the defendant had not paid. the freight, e. 
To this declaration the deicndant demurred ſpecially, and ſhewed 
-for' cauſe that it did not appear that the ſhip S. ever was legally 
or in due form of law condemned in any of his Majeſty's courts of 
"Admiralty, or in any other court, having competent juriſdiction 
to condemn/or finally adjudge the ſaid ſhip to be a lawful prize. 

The court ſeemed to be of opinion, that the declaration was bad 
in this reſpect, for it muſt be taken that the parties, by the word 
- condemnation, meant a legal condemnation; and as this ſentence 
of condemnation was paſſed by a court out of the ordinary courſe 
of law, and not authoriſed by any public act of parliament, the 
"Plaintiff ſhould have ſhewn that it was given by a court having 
competent juriſdiction. But there being other objections to the 
_ action, no politive opinion was give upon this point of it. Unwin 
v. Wolſeley, Eaft, 27 G. 3. 1 Term Rep. B. R. 674. 
209. Debt on bond 2 the defendant as adminiſtrator, 
- Plea, a judgment conſeſſed on a preceding day in the ſame term, 
in wbick this action as commenced in an action on a ſimple con- 
tract; without averring that he had no notice of the plaintiff's 
demand. Demurrer inde; and held that the plea was bad, and if 
permitted, would overturn the whole order of adminiſtration. 
| Sawyer V. Mercer, Adminiſtrator, &c. Eaſt. 27 G. 3. 1 Term 
Keep. B. R. 690. | | | 
' 20. A corrupt agreement for the forbearance of money till one 
or the other of two days muſt be pleaded according to the fact in 
the alternative, and if it be ſtated as an abſolute forbearance till 
one of thoſe days, the evidence will not ſupport the plea. Tate v. 
Wellings, Hil. 30 G. 3. 3 Term Rep. B. R. 531. ä 
Whether or 31. In an action on the ſtatute 25 G. 3. c. 51. relative to per- 
netinen te ſons licenſed to let poſt horſes, brought by the farmer of thoſe 
Fat, 25G.z, duties under the 27 G. 3. c. 26. the declaration charged the de- 
c. 51. $2), ſendant with having made falſe accounts, in not inſerting in the 
' jr would be account the ſums of money received by him, and after verdict 

Nate gene- for the plaintiff it was moved in arreſt df judgment, becauſe the 

rally that act of parliament only requires that the account ſhall contain the 

_ eve number of horſes and of miles, and the names of the drivers, but 

of de. does not require the amount of the duties received to be ſpecified. 

wering in And the objection was held to be fatal, for the ſection of the act 
3 that creates the penalty does not require that the ſums received 
withour ſhould be inſerted in the account, but only the materials which 
ſpecifying Furniſh the amount of the ſums. It may be true, therefore, that 
in what the defendant has neglected to do that which is imputed to him, 
— it and yet have complied with all the requiſites of the act. And 
'was ſo, the the declaration in this caſe, after having alleged generally that the 
— defendant had been guilty of making falſe accounts, proceeded to 
ing any ſtate in what the falfities of the accounts conſiſted, as that particu- 
opinion, lar charge did not conſtitute any offence within the act of parlia- 
dame us ment, the plaintiff could not avail himſelf of the general allegation, 
doubt whe-" even if it were ſufficiently deſcriptive of the offence. Radford 
ther ſuch qui tam v. McIntoſh, Eoft. 30 G. 3. 3 Term Rep. B. R. 632. 
legation would be ſufficicat after verdict. 3 Term Rep. B. R. 637. + 522 


$2, In an action of debt on the 11 C. 2. c. rg, , 3. to recover There is 
doudle the value of the goods which were liable to a diftreſs, and is 2 
removed by the defendants to avoid it, the declaration ſtated that ju may 
7. were in arrear for rent, &c. At the trial, the notice of be rejected 
diſtreſs was produced, Which alleged that 55 J. were due, but the 2 furpluſage : 
intiff was ready to ſtate by the tenant's own admiſſion, that 574. may nor. 
were due; it was objected by the defendant, that the plaintiff was Where the - 
| bound by the notice of diſtreſs, and the plaintiff was nonſuited ; {ration 
which being moved to be ſet aſide, on the ground that the ſum impertinene 
mentioned in the notice was immaterial, it was ſaid by Lord XKen- matter fo- 


** C. J. chat if the plaintiff allege any thing which forms a con- ag tothe 
itu 
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ent part of his title, he muſt ſet it out correctly, as was held _ =o 


in Savage q. t. v. Smith, Blackt. 1101. But in this caſe it was Maſter on a 
impertinent to ſtate what the rent was, the defendant incurred a bim odd 
nalty under the act of parliament, in fraudulently removing the grike out, 
goods which were ſubject to the diſtreſs. Whether 5 J. or any (irrelevant 
other ſum was in arrear was perfectly immaterial, the damages mans. 
were not to be meaſured by the quantity of rent, but by the value that will be 
of the goods removed; and the notice of diſtreſs might have been Jede by 
abandoned, for a party may diſtrain for rent, and avow for fealty. and nta not 
And Buller, J. ſaid, the averment was merely a matter of induce- be proved. 
ment to the action, and ſuch averments need not be preciſely Bor if the 
proved. Gwinnett v. Phillips, Eaft. 30 G. 3. 3 Term Rep. B. R. 643. 2 
tis miſtated, as where you undertake to recite that part of a deed on which the action is founded, and 
it is miſrecited, that will be fatal, for then the caſe declared on is different from that which is proved ; 
and you muſt recover ſecundum allegata et probata, Per Ld. Mansfield, C. J. in Briſtow v. Wright, 
Doug. 667.——The rule lald down in Briſtow v. Wright will be found to extend to all caſes of records 
and written contraQts, but muſt be confined to thoſe, Yide what was ſaid per Ld. Kenyon, and Buller, I. 
in Gwinnett v. Phillipe, 3 Term Rep. B. R. 645-6. | | 
33. The declaration ſtated, that the plaintiff was licenſed to 
let to hire horſes for the purpoſe of travelling poſt, and lived in 
Surry : that the defendant was a collector of the rates and duties | 
recited in a certain act of parliament made and paſſed in the 2b | 
ear of the reign of his preſent Majeſty, intituled, c., that is to 
ay, a collector of the faid rates and duties in and for the county 
of. Surry, and as ſuch collector of the ſaid rates and duties, &c. Fc. 
— a certain duty of the collector, and a neglect to perform 
uch duty). After verdict for the plaintiff, it was moved in arreſt | 
of judgment, that it was not alleged with ſufficient certainty that 4 
the defendant was appointed collector of the duties under and | 
virtue of the ſtatute 27 G. 3. c. 26., and conſequently that it di 
not appear that it was his duty to do any of the acts, the omiſſion 
to perform which was charged as the foundation of the action. | 
And per cur. When the duties impoſed by 25 G. 3. are farmed | 
under the act 27 G. 3. the perſon contracting for them is com- | | 
ed of two characters, the farmer and collector, and on that 
int character certain obligations which before belonged to the 
commiſſioners of the ſtamps are thrown. But in an action which 
is brought againſt ſuch a perſon for not performing his duty, it is | 
not ſuficient to ſhew that he was a colleQor of the duties in | 
fact; the plaintiff ſhould aver ſpecifically, that the defendant is that 
perſon appointed under and by virtue of the act of parliament 
27 G. 3. on whom the duty is thrown z whereas here it is only 
| 8 alleged, 


— 


alleged, that the defendant is a colleQor of the. rates and duties 
recited in a certain act, Q.; and notwithſtanding this objection 
ariſes after verdict, it muſt equally prevail. The rule is, that a 
title defectively ſet out may be cured by verdict, but that a defect 
of title cannot be ſupplied; and here the plaintiff has failed in 
ſetting out a title. Short v. Pruen, Hu. 35 G. 3. 6 Term 
Reb. . R. 163. 1 | | 


* 


— (B) In what Caſes Averment may, or muſt be. 


1. Writ pleaded, and the concluſion was et hoc paratur ęſt ve- 
| rificare. Per cur. —This is a good concluſion, becauſe it 
is matter of fact. Baxter v. Doiglas, Hil. 8 G. 1. Forteſcue, 334. 
2. Indebitatus aſſumpſit, the detendant pleaded inf. et. and con- 
cludes to the country; and it was ſhewed for cauſe on demurrer, 
that he ought to aver his plea, Per cur. Judgment pro quer. 
. Croſs v. Bevan, Mich. 13 G. 1. Forteſcue, 334. 

3. In replevin, the defendant avowed, as bailiff for an amercia- 
ment at the court-leet, for an offence of which the court had 
juriſdiction; and on demurter the avowry was held to be ill, be- 
cauſe it was not averred that the defendant was found guilty. But 

| no ſuch averment would have been neceſſary to a juſtification in 

-- _-* treſpaſs. Stephens v. Houghton, Mich. 3 G. 2. Str. 847. 

Mi. For- 4. Plaintiff in his replication traverſed with an ab/q. hoc, and 
- wa eG concluded to the country, Defendant demurred ; and per cur.— 

Ja the Wherever you add a traverſe, there muſt be an averment. Bayn- 

of Robinſon ham v. Matthews, Trin. 4 G. 2. Str. 8711. | 


V. Raley, 

Burr. 320. cited a caſe of an alternate way of traverfing a corrupt agreement, which was in Mich. 5 G. 1. 

B. R. Fenn v. Alton, where it was holden, that the plaintiff has a liberty either to reply that the bond 

was given upon another account, and to traverſe the corrupt agreement with an ab/pue hoc, or to deny the 

. corrupt agreement directly, and conclude to the country; and the caſe of Baynham v. Matthews goes 
upon the ſame foundation, and mentions the ſame alternative. Vide Str. 871. ; ; 


5. An extent iſſued againſt S.; an inquiſition taken thereupon 
+ finds N. indebted to S. N. being dead, a ſci. 7 iſſued to warn 
the executors, adminiſtrators, and occupiers of the goods, c. of 
N. to appear. The ſheriff returned, that N. had no executors or 
adminiſtrators, but that the Governor and Company of Chel/za 
Waterworks occupied and poſſeſſed ſeveral of the goods and effects 
of N. They come in and crave cyer of the extent, inquiſition, 
and ſci. fa., and plead that they were not occupiers of any of the 
2 of N. et de hoc ponunt ſe ſuper patriam, & . Demurrer inde, 
for that they ought to have concluded et hoc parati ſunt verificare, 
for this is no anſwer to the extent, but only to the return of the 
ſheriff; ſo that here is no iſſue joined between the Attorney Ge- 
neral and them; and judgment pro Rege. Rex v. the Governor, &c. 
' of Chelſea Waterworks, Mich. 7 G. 2. Bunb. 331. | 
But where 6. Nul tiel record being in the negative, need not be averred. 
the record Obin v. Knott, Mich. g G. 2. Forteſcue, 339. 


_ was of ano- 


ther court, and the plaintiff concluded er hic paratus, the court held it to be well, 8 
another court; but ſeemed to think that either way was well enough. Sandford v. Rogers, Eſq» Hi 
330. 2. 2 Will 113. de poſt pl. 19. in marg. 5 * 


7. The 
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' 


was to be run between an horſe of the plaintiff, and one of Sit 
M. V., and that in conſideration the plaintiff had agreed to deliver 
to the defendant three yards and one-eighth of cloth, the defend- 
ant agreed to pay 5 l. 12 f. 6 d. in caſe Sir M. W.'s horſe beat, 

She plaintiff's horſe beat, then the defendant to pay nothing 
for the cloth; and averred, that Sir M. W's horſe won the race, 
Plaintiff had a verdict; and upon motion in arreſt of judgment, 
exception was taken, that it is not averred in the declaration that 
the cloth was delivered to the defendant ;, but it was reſolved by 
the court, that this was an action founded upon mutual promiſes, 


5 


7. The plaintiff declared upon u ſpecial agreement, that a race Nichols +. 


Raynbred, 
Hob. 88. 
was ſaid by 
the court to 
be in point. 
Vide Heath's 
Max. 37+ 


and that here was only promiſe for promiſe, and therefore ſuch an - 
averment was unneceſſary. And Denniſon, J. ſaid, that where a 


plaintiff declares, that in conſideration he the ſaid plaintiff would 
deliver to the defendant a piece of cloth, the defendant ſhould pay 
'ſuch a ſum of money for it, in that caſe an averment of the deli- 
very of the cloth is neceſſary ; but if the plaintiff ſtates an agree 
ment, and then lays it, that in conſideration of ſuch a promiſe or 
ement, Sc. there is no need of averment. Martindale v. 
Per, Eaft. 18 G. 2. 1 Will. 88. | 
8. Debt on bond, conditioned that A. ſhould not run away or 
depart from his maſter during his apprenticeſhip. Plea that 4. 
did not run away. Replication that A. was bound for ſeven 
years, and departed from his ſervice before the end of the ſaid 
term of ſeven years. Rejoinder, that the agreement was, that 4. 
ſhould ſerve the plaintiff only for the term of. five years, and con- 
cludes with an averment. Upon demurrer it was objected, that 
the rejoinder ought to have concluded to the country; but the 
court over- ruled the objection, and gave judgment for the defend- 
ant. Long v. Jaciſan, Mich. 27 G. 2. 2 Will. 8. 
9. In ſci. fa. upon a recognizance againſt bail, after judgment 
againſt the principal, the defendants plead that the principal, before 
the ifſuing the firſt writ of /cz. fa., and before the return of any ca. 
ſa. died, et hoc paratus. Replication, that after judgment againſt the 
principal, and before the ſuing forth the /c:. 125 the plaintiff ſued 


out a ca. ſa., (and ſets it out,) whereupon the ſheriff returns a non v. 


eft inventus, as appears by the writ on the file; and that at the time 
of the return of the ca. ſa., and long afterwards, the principal was 
living, et hoc paratus. The defendants demurred, and objected, 
that the replication was bad, becauſe it is an affirmative upon an 
affirmative, and concludes with an averment, without denying or tra- 
verſing the death of the principal, as alleged in the defendants' plea; 


and to prevent prolixity in pleading, the plaintiff ought tohave denied 


the death of the principal, and to have concluded to the country, 
or with a traverſe. But it was anſwered for the plaintiff, and re- 
ſolved by the court, that the replication was very right in concluding 
with an averment. It is an eſtabliſhed rule in pleading, that where 
either party introduces new matter, the other fide ſhall have an 
opportunity of anſwering to that new matter; and here the plain- 


tiff, by ſetting forth a ce. ſa. in his replication, has introduced 


that as ne matter; and if he had concluded to the country, or 


with 


with a traverſe of the death of the principal, 


Pg 
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the defendants would 


and in that caſe the replication would have bad; and 
Carth. 40. was allowed to be in point; ſo judgment was given 
for the plaintiff upon the firſt argument. Filewoed v. Popplewuell 

and Turner, Eaft. 30 G. 2. 2 Will: 65. 
10. Treſpaſs, for taking and carrying away the plaintiff's tree. 
Plea, tenaney of another eloſe under the plaintiff, and juſtifies un- 
der a licence, and avers that it was uſed for gates, &'c. Replica- 
tion traverſes the licence, after proteſting that the tree was not 
uſed for gates, c., as is alleged in the plea, and concludes to the 
country, Demurrer inde, for that it ought to conclude with an 
averment. But judgment was given for the plaintiff, for the li- 
cence was the point in queſtion, and whether that was given or 
not, was put in iſſue. It might be different if the whole of the 
plea was not denied, but only ſome part of it. Robinſon v. Rayley, 

8 Eaft. 30 G. 2. Burr. 316. | 1 ä 

Concluding 11. In debt for a penalty on a bond, the condition of w ich 
 withat was for the faithful accounting of one V. V., the defendant 
mftead of to Pleaded that V. V. had faithfully accounted. The plaintiff re- 
whe country, plied, aſſigning a breach, that V. V. had received ſeveral ſums 
izonly form, of money, amounting in the whole to 1400 l., but had not ac- 
to be neun counted, &., and concluded with an averment. The defendant 
for cauſe of -demurred, alleging, that the replication ought to have concluded 


— to the country, there being an affirmative and a negative. But it 


averment, for though the plea averred generally that V. V. had 


which it ſpecifies in certain to be 1400 J. ſo that although there 
be an affirmative and a negative, yet they are not applied to the 
flame thing, and therefore not within rule. walliz v. 
SGavery, Eaff. 32 G. 2. Burr. 772. 55 
Whe went 12. Wherever there is a condition precedent to be performed 
of this aver- by the party, declaring he myſt aver performance, or ſhew that 
— he was ready to « Collins v. Gibbs, Mich. 33 G. 2. 
be helped by Burr. 899. | Pu 
verdict j but got by judgment by default. Burr. 900. , , 
13. In debt on bond, conditioned that G. ſhould,” within 
thirty days after any demand in writing, render an account of all 
monies, &c.; and in cafe there ſhould be any deficiency, then, if 
the defendant ſhould make good ſuch deficiency, not exceeding 


demand was made, for plea ſaid that G. did render an account 
within thirty days after any demand in writing, and paid the money 
due, and that no deficiency was made to appear. Replication, 
that a large ſum of money, that is to ſay, the ſum of 20607. was 
received by G., and that on ſuch a day (particularifing it) a demand 
in writing was made, Qc., and yet no account was rendered by 


defendant demurred, and inſiſted that the replication ought to have 
concluded with an averment ; for that it was not a proper affirma- 
e | tive 


| have been deprived of an opportunity o 2 the ca. /a., 


Bends rege =, ruegen 


was holden, that the replication was rightly concluded with an 


accounted, yet the replication narrows this to a particular ſum, 


1000 /., the obligation be void. The defendant proteſting that no 


G. within thirty days, Sc., and concludes to the country. The 


129 92822. 
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tiye and negative, but a matter newly alleged, which the defend- 


ant ought to have an opportunity of anſwering. But the whole 
court were of opinion, that here was a ſufficient affirmative and 
negative, and that the replication was well concluded to the 
country. Trapoud v. Mercer, Trin. 33 & 34 G. 2. Burr. 1022. 
14. On a motion to quaſh an indictment, on the ſtatute 5 liz. 
c. 4. J 31+ for exerciling the trade of a tanner, not having ſerved 
an apprenticeſhip therein for ſeven yours it was determined, that 
whateyer licence might be given by any ſtatute ſubſequent to 


5 Elia. c. 4. to perſons who had not ſerved a ſeven years” appren- 
ticeſhip, to exerciſe the trade of a tanner, under certain other qua- 


lifications therein deſcribed, yet as the trade of a tanner was clear- 


Iy a trade uſed at the time of making 5 Eliz. c. 4. and ſeems ac- 


knowledged even by 1 F. 1. c. 22. /. 5. to be included in 5 Eliz, 
. 4. it is not neceſſary in an indictment on the 3 iſt ſection of that 


ſtatute, for having uſed this trade without having ſerved ſuch an ap 


prenticeſhip, to aver the want of the other qualifications, which bx 


the ſubſequent ſtatute entitle a perſon fo qualified to uſe the trade 
but ſuch other qualifications or exceptions muſt be ſhewn by the 


defendant by way of excuſe, either by plea or in evidence. It is 
enough for the proſecutor to bring the caſe within the general 
purview of the ſtatute upon which the indictment is founded; if 
the ſtatute has general prohibitory words in it. For where an 


indictment is brought upon a ſtatute which has general prohibit- 
ory words in it, it is ſufficient to charge the offence generally in 
the words of the ſtatute z and if a ſubſequent ſtatute, or even a 
clauſe of exception contained in the ſame ſtatute, excuſes perſons 
under ſuch and ſuch circumſtances, or gives licence to perſons ſo 


and ſo qualified, ſo as to excuſe or except them out of the general 


prohibitory words, that muſt come by way of plea or evidence 


that the party is not within ſuch general prohibition, but excepted 


out of it. Rex v. Pemberton, Trin. 33 & 34 C. 2. Burr. 1035. 
15. In an action on the cafe for falſely and maliciouſly ſuing 
out a commiſhon of bankrupt againſt the plaintiff, in which he ha 


a verdict ; it was moved in arreſt of judgment, upon an exception 


taken to one of the counts in the declaration, becauſe it did got 


aver that the plaintiff was not indebted to the defendant, nor ever 


committed any act of bankruptcy ; but the court remarked, that 
there was no caſe cited to ſhew ſuch an averment to be neceſſary; 
there are no inſtances of ſuch averments in confpiracy, that 

party was innocent, or did not do the fact on which he was in- 
dicted; but the precedents are the other way. In an action for 
words, as for ſaying a man is a thief, the plaintiff has no occaſion 
to aver he is not a thief ; and this caſe is analogous, for after the 
Plaintiff has alleged that the commiſſion was falfe and malicious, 
it would be tautologous to make ſuch averment, that he was not 
indebted, c.; and this declaration would have been good on de- 


murrer; more clearly ſo after. verdict. Chapman v. Pickerſgill, 


Mich. 3 G. 3. 2 Will. 145. 


16. To an action of aſſumꝑſit in the court of C. P. the defend- 


ant pleads, that the court ought ar to have cognizance, —_— 


Vox. I. 


FF 
he the defendant is one of the clerks of one of the Hx clerks of 
the High Court of Chancery, and that he doth ſerve, and intends 
to ſerve our Lord the King, Sc. as ſuch clerk, to wit, in the ſaid 
Court of Chancery, and then pleads privilege, that the Chancellor 
and other officers, clerks, and miniſters of the Court of Chancery, 
ought not by any means to be arreſted, impleaded, or impriſoned, 
pr drawn or compelled to appear or anſwer before any of our 

rd the King's juſtices, officers, or ſecular miniſters whomſoever, 
except before the Chancellor of England, upon any pleas, plaints, 
treſpaſſes, e. elſewhere than in the Court of Chancery, whereby 

they might be withdrawn from the faid court againſt - their 
will, c. The plaintiff replied, that the defendant was diſ- 
charged out of priſon on the inſolvent debtors” act, and aſſigned 
his office to the clerk of the peace; the defendant demurred gene- 
rally, and on argument ſeveral objections were taken to the plea 
d the court thought that this ſort of plea was to be diſcouraged; 
held it to be a mere dilatory plea, and conſequently would 
tek nicely into it. The defendant ought to have alleged, that he 
is actually attendant on the office, for attendance is the ground 
foundation of the privilege, that they may not be drawn into 
other courts. The defendant ſays that he ſerves, and intends 
2 ſerve the King and his people as clerk to A. B.; but a man may 
be faid to ſerve and be a ſervant, and yet not be attendant. Judg- 
ment quad reſpondeat ouſter. Goldſmith v. Baynard, Eaſt. 4 C. 3. 


2 Will: 228. 


17. Debt on bond brought by, the plaintiffs, who were the ſhe- 
Tiff of Midalgſex againſt the defendant, a furety for J. S. one of 
their bailiffs, conditioned for the performance of covenants in a 
certain indenture : the defendant in his plea ſet forth the indent- 
ure and the covenants ; the material one of which was, that the ſaid 
J. S. ſhould duly execute and ſerve all briefs, precepts, &'c. and 
uld make true return in writing, &c. and then averred general 

| rH 81 The plaintiffs replicd a particular writ to which the 
aid J. S. ought to have made a return, but he negleQed ſo to 
do: and concluded to the country. To this the defendant de- 
murred, and inſiſted that this replication ought to have concluded 
with a verification, it being an eſtabliſhed rule in pleading, that 
wherever new matter is introduced it is neceſſaty to conclude 
with an averment, that the oppoſite party might have an oppor- 
tunity of anſwering fuch new matter. And the defendant had 


Judgment upon this objection. Sayer and another v. Minns, Hil. 
7. 3- | 


Cowpt57 5. : 
. 18. To an 2405 of debt on a bail-bond hy the aſſignee of the 
ſheriff, the defendant pleaded the ſtat. 23 H. G. c. 9. and averred 
that the ſheriff took the writing obligatory for eaſe and favour to 
the defendant of his impriſonment, and by colour of his office, 
againſt the form of the ſtatute, 'The plaintiff replied, that the 
defendant, before the return of the writ, delivered this bond as 


bail for his appearance, ab/que hee. that the ſheriff took bail, the 


writing obligatory aforeſaid, for eaſe aud favour to the defendant 
of his impriſonment, and concluded with a verification, To 2 
| 11 
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ment was given for the plaintiff : and per Buller, ]. — The diſtinc- 


; | Averment. e 
the defendant demurred, and ſhewed for cauſe, that the replica - 
tion denying the whole ſubſtance of the plea, concluded with a 
verification, and to the court, whereas it ought to have concluded 
to the country. And of this opinion was the court. Boyce v. 
Whitaker, Hil. 19 G. 3. Doug. 94. er 

19. Jo an action upon a bill of exchange againſt the acceptor, To an aö 
the defendant pleaded that a corrupt agreement had been made bse 
between the plaintiff and defendant, and that the bill was given defengane 


in conſequence of that agreement. Replication, proteſting inſuf- pleaded that 


ficiency, ſays, that the bill was drawn for à good and valuable con- ®* plaintiff 
ſideration, abſgue hoe that it was corruptly and againſt the form of the of the de. 


ſtatute agreed modo et forma. Demurrer inde; and for cauſe, frodanc at 


that inaſmuch as the ſaid traverſe in the ſaid replication contained d 

denied the whole ſubſtance of the plea as to the promiſes and un- bond was 

dertakings, no inducement was neceſſary ; nevertheleſs the plaintiff given to ſe- 
had, by an unneceſſary and ſuperfluous inducement to ſuch tra- uin The 
verſe, rendered a concluſion with a verification to the court neceſ- tated, chat 
ſary, whereas the replication, had the inducement been omitted, the bond was 
might and e to have concluded to the country, and the plain- u 27 _ 
tiff had thereby calculated the replication for the introduction of the plaintff 
an unneceflary and vexatious length of proceedings. But judg- 


tion is this; when the whole of the matter of the plea is denied tions, and 
in the replication, it muſt conclude to the country; but when a — 
particular fact alleged in the plea is ſelected and denied, then the ,F,*, 1 


replication muſt conclude with an averment. Let us examine the 
replication by that rule; the plea conſiſts of two diſtinct allega- 
tions; 1ſt, that there was a corrupt agreement; 2d, that the bill 
was given in conſideration of that corrupt agreement.. 'The re- 
plication denies only one of theſe facts, namely, that there was 
not ſuch a corrupt agreement. Therefore, according to the rule, 
the concluſion was proper. Smith aud others v. Dovers, Trin. 


juftly due 
and owing 
from the de- 
fendant to 
the plaintiff, 
and not for 
ſecuring the 
payment to 
the plaintiff 


| anſwer over, becauſe the traverſe makes the point more certain. But they concluded 


a of any mo- 
20 G. 3. Doug. 428. — che 
plaintiff won of the defendant at play, in the manner and form alleged in the plea, and concludes to the 
country. The defendant demurred, and ſhcwed for cauſe, that the replication ought to have concluded 
with an averment. Per Afburſt, J. Ihe general rule is, where a replication denies the whole ſubſtance 
of the defendant's plea, there the piaint'ff may tender iflue, and conclude to the country. But where be 
ſelect, one out of ſeveral facts, he may traverſe that one, and conclude with a verification ; here the repli- 
cation does negative the whole fubſtance of the plea. Buller, J. If the replication put the whole ſub- 
Hance of the defendant's plea in iſſue, he may canclude to the country, at the ſame time there are excep- 
tions to that rule; and thee are many cates in which the concluſion is good either way. The court of 
C. P. went upon this ground, in the caſe of Sandford e Rogers, (ante pl. 6.) which Buller, I. read from 
a MS. note thus: Aſſumpfit for g ods ſold, plea judgment recotered in H. R. for the ſame promiſes, 
Replication aui tie! record et hic parat. eft werificare; demurrer, and ſpecial cauſe ſhewn, that by che 
replication the iſſue upon the ſaid plea in bar is complete, and the plaintiff ought not to have concluded 
his replication by a general averment only. After argument, judgment was given for the plaintiff by the 
court ; they thought that the iſſue was completely joined, and therefore, that the concluſion might have 
been otherwiſe, but inaſmuch as the precedents were of concluſions with an averment, they were for ſup- 
porting it. They ſaid there was no general rule to be laid down as to theſe things. Practice had in 
many inſtances allowed ſpecial pleas, which amount to the general iſſue, ſo concluſions with an averment 
where it may be to the country. And they ſaid, in Gardner v. Fiſher, Mich. 1 G. 1. the deſendant pleaded 
another action pending; the plaintiff replied, that the cauſe of action was different, ab ſyue hoc that the 
cauſe of action in this and the former were the ſame, as allege4 in the plea, er bec parat off werif. Special 
demurrer, becauſe the replication ſhould have concluded to the country, but judgment was given to 
a : : by laying, it might 
be either way. Soare all the caſes except that of Mulliner v. Wilkes, (Eaft. 23 C. 3. K. B.] which was 
—— over without much notice. Therefore he was of opinion, that in ſuch caſes the conclufon may 
£ cither Way. Hedges V. dandon, * 3 2 Term Rep. B. R. 439+ 7 


oy 20. 
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As towhat 20. Debt on the ſtat. 19G. 2. c. 30. againſt the captain of a 
. "re ſhip of war (the Diamond) to recover nine penalties of 50 /. each, 


verdick, no. for rtf ſo many of the mariners out of the ſhip Minerva, 


thing is to at that time lying off the iſland of Jamaica, employed in the ſugar 
3 trade. The declaration ſtated, that the mariners impreſſed by 
erpreſly the defendant had not before deſerted from his Majeſty's ſhip 
Nated in the called the Diamond. After verdict for the plaintiff, it was moyed 
declaration, in arreſt of judgment, becauſe it was not averred that the ma- 
. riners had not deſerted from any of his Majeſty's ſhips of war, on 
implied from the 1ſt ſection of the ſtatute, which enacts, that no mariner, &c. 


theſe fats ho. ſhall ſerve on board any privateer or trading ſhip employed 


Nated, That in the Britiſh ſugar colonies, &c. ſhall be impreſſed and taken 
is the caſe away, rc. by any officer or officers of or belonging to any of his 
Majeſty's ſhips of war, unleſs ſuch mariner ſhall have before de- 
is pleaded ſerted from ſuch ſhip of war belonging to his Majeſty. And the 
without li- court held the objection to be good, for the words © from ſuch 
veryz ali- « ſhip of war,” muſt mean from any of his Majeſty's ſhips or 
ways im- * ſhip of war,” the intention of the act being, that no perſon 
canto who is a deſerter ſhould be protected. Spieres v. Parker, Hi. 
ka. 206 G. 3. 1 Term Rep. B. R. 141. | | 

neceſſary part of a feoffment. There is no deciſion againſt this rule. There is indeed a dictum in a 
eaſe which came before Lord Hardwicke, (Wicker v. Norris, Rep. temp. Hardw. 116.) which militates 
againft it. It was an action to recover an amercement in an inferior court, and the declaration did not 
ate that the defendant was a ret There the court held, that refidence muſt have been preſumed to 


have been proved at the trial, otherwiſe the jury could not have found that there had been any debt at 
all: but there was a more ſolid ground for that deciſion in the ſubſequent part of the caſe. Per Buller, J. 


2 TermRep. B. R. 145. 
21. The declaration ſtated a promiſe by the defendant to pay 
the ſheriff's poundage, bailiff's fees, and other incidental charges 
attending the execution of a certain writ ; after judgment it was 
objected on error, that there was no averment what the amount of 
the poundage, c. c. was, or that the defendant had notice of 
it; and it was inſiſted, that as the defendant could not of himſelf 
know the amount, there could be no default on his part till notice 
was given him of the ſum he was to pay. But the court held, that 
though the want of ſtatement of notice might have been a-ground 
of ſpecial demurrer, yet as the amount of the poundage was ca- 
ble of being aſcertained on a writ of inquiry, it was not 2 ſub- 
antial objection in error. Pullin v. Stokes, in error in Cam. Scac. 
Trin. 34 G. 3. 1 H. Black}. 312. | 


Wee (o) Of what it may be. 


1. e an action of debt on bond, the defendant may ſhew in 
pleading that the conſideration for which the bond was 
| given was founded upon an illegal tranſaction, to which the 
plaintiff and defendant were parties, and aver that the bond was. 
given upon that confideration and no other, and that the obligors 
were. not indebted to the plaintiff in any ſum of money in any 
other reſpect whatſoever. Collins v. Blantern, Eaſt. 7 G. 3. 2 Will: 
341. 347+ | p . | 5 
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2. In an action of covenant the plaintiff may aver, that an act Vu. Jones 
undertaken to be done by him in conſideration of another, the 3 
breach of which is the cauſe of his action, was diſpenſed with by 21 G. 3. 


the defend ant, or another ſubſtituted in its place. Special plead- Doug. 684 


ing being nothing but a bare narration of facts in a legal form, 
there can be no material fact in a cauſe which may not be put 
upon record, or given in evidence on the general iſſue. Hotham 
and others v. the Eaft India Company, Mich. 20 G. 3. Doug. 272. 

3. In the caſe of two judgments referring to the ſame day, the 
queſtion was, Whether the court could ſay that one judgment 
had precedence of the other? but the court held, that the pri- 
ority of one could not be averred. Lord Porchefler's caſe, Trin. 


1 


23 G. 3. cited in 1 Term Rep. B. R. 117. 


(E) Averment againſt Records, &c. 


A* averment that a /atitat teſted the laſt day of the precedin 

term iſſued in the vacation does not tend to diſcredit the of- 
ficer, for by law it may ſo iſlue, and ought to be ſo antedated. 
It cannot be ſet aſide upon motion for irregularity, becauſe it is 
right. The averment does not contradict the record, becauſe, 
taking the courſe of the court, together with the teſte of the writ, 


it ſtands indifferent whether the writ was ſued out the laſt day of 


the term or in the vacation. 

The reaſon why nobody ſhall be permitted to aver that a judg- 
ment was ſigned after the firſt day of the term, or that a fieri fa- 
tias was taken out in the vacation, is, becauſe the fact is not re- 
levant : the legal conſequences do not depend upon the truth of 
the fact on what day the judgment was completed, or the writ of 
feeri facias actually taken out, but upon the rule of law, that they 
ſhall be deemed complete, and bind to all intents and purpoſes by 
relation. The moment the law ſaid judgment ſhould bind pur- 
chaſers (only from the ſigning), it followed that in the caſe of pur- 
chaſers the time of ſigning might be ſhewn. If to invalidate the 
writ there was an averment that it ifſued on a day in the vacation, 
there the inference would hold from the caſe of a judgment or 


feri facias, and to be ſure ſuch an averment could not be allowed, 


becauſe to that purpoſe the fact is not relevant; for by law a 1a - 

titat may iſſue in the vacation teſted the laſt day of the preceding 

term. Per Lord Mansfield, C. J. in Johnſon and another, Aſſignees, 

v. Smith, Eaſt. 33 G. 2. Burr. 966. 't 

For more of Averment vide the heads, Declarations, Plead= 
ings, &c .under the different titles FVariauce, &c. 
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(L. 2) Who may avow. 

N replevin for taking the plaintiff's goods, the defendant avowed 
as tenant in common for a moiety of half a year's rent, to 
which the plaintiff pleaded reins arrear. The caſe appeared to be, 


that the plaintiff who was the terre-tenant, held under two tenants 
in common, but had paid the whole of the rent to one of them, 


notwithſtanding notice from the other, who was the avowant. 


Per Lord Kenyon, C. J.—In point of juſtice it is obvious, that this 
caſe ſhould be determined in favour of the avowant, who is entitled 
to a'moiety of the rent, and who has done every thing in his 

to obtain payment. That tenants in common ought to 
avow for their ſeparate portions, is clear from the ſections in Lit- 
tleton ; though they may join in actions on joint contracts, as in 
covenant where the covenant is entered into with both ; or in debt 
for rent, c. In order to maintain the plaintiff's cafe, it was ne- 
ecflary for him to prove that a terre-tenant may pay the whole 
rent to one tenant in common, not only without the concurrence 
of both, but contrary to the expreſs notice of the other; but no 
caſe, no reſolution in the books, has been cited to warrant fuch a 


poſition, and all the analagous caſes are the other way. Therefore 


the paſtea was delivered to the avowant. Harriſon v. Barnby, Eaſt. 
33 8. 3. 5 Term Rep. B. R. 246. 5 


(N) In the Name of whom (or by what Name) it 


= | ſhall be made. 


5 had leave to withdraw his avowry, and avow pro- 
perty in a ſtranger. Thornhill v. Twanard, Mich. 15 G. 24 
Barnet, 3338. "2-00 | : 


| (S) Pleadings in Avowry. For Damage Feaſant. 


\ * 


>a REplerin for taking cattle, avowry that B., one of the avow- 


ants, was ſeized in fee and in poſſeſſion of a certain ancient 
meſſuage, and that J., the other avowant, was tenant and occu- 


pier of another ancient meſſuage, and that B. as owner and occu- 


pier of the mefſnage then in his poſſeſſion, and J. as owner and 
occupier of the meſſuage then in his poſſeſſion, and all other occu- 
piers of the ſaid meſſuages, have had time out of mind, and of 
right ought to have common of paſture in the /ocus in guo., &c., 
and avow they took the cattle damage feaſant. The plaintiff 


pleads in bar and traverſes the right of common, and upon iſſue 


Avowry. ä 323 
ined, 2 verdict is found for the avowants. But the judgment N 
yu afterwards arreſted, upon the objection that the right of come 
mon was laid in the occupiers only. It was not pretended on the 
art of the defendants that it would have been good in a cafe where 
it would be neceſſary to ſet forth a title. Gatward's caſe, 6 Rep. 
60. a.) But their anſwer was, that in treſpaſs there is no occaſion 
to ſet forth a title againſt a ſtranger, however they cited no caſe to 
ſhew that replevin is ſimilar to treſpaſs. In replevin the ayowany 
mult juſtify and ſhew by what authority he diſtrains ; the power af 
diſtreſs is an extraordinary power, and almoſt the only caſe wherein 
a party is his own carver. Telv. 148, is in point. is a great 
difference between replevin and treſpaſs, becauſe the avowant, being 
to have a return of the cattle, muſt ſhew a title in amnibus, otherwiſe 
it is in treſpaſs, in which the defendant need only plead an excuſe, 
2 Luteu. 1231. The avowant muſt allege what eſtate he is ſeiſed of, 
therefore this avowry is bad, and the verdict will not cure it: 
There is a diſtinction between a title defectirely ſet out, and a 
defective title, for the ſtatutes of jeofails do not extend to the 
latter caſe, and the jury cannot examine into what was not ſet 
forth; the ſtatutes therefore could not aid it. Engliſh v. Zurneli 
and Ingham, Eaft. 5 G. 3. 2 Wil. 288. Jabs ; 
2. In replevin for taking cattle in the road, otherwiſe the king's , 
highway, the defendant avowed that one J. was ſeiſed in fee of a 
certain cloſe called the Four Acres, and demiſed it to the avowant, 
who thereupon became poſſeſſed; that the faid cattle were damage 
feaſant in the ſaid cloſe, and avowed taking them there as a diſtreſs 
for the ſaid damage, and driving them in and-along the ſaid place 
in the ſaid declaration mentioned, in order to impound them. The 
plaintiff, proteſting inſufficiency, pleads that the ſaid place called 
the Road, in which, Sc. is not parcel of the ſaid clofe called the 
Four Acres mentioned in the ayowry, et hoc, &c.: Demurrer inde, 
becauſe the avowant cannot take a proper iſſue upon any fact in 
the plea in bar. The plaintiff, after joining in demurrer, admitted 
his plea in bar to be ill, but infiſted that the avowry was alſo bad, 
becauſe it was not averred that the avowant was driving the cattle 
in the road from the cloſe called the Four Acres, becauſe they 
were doing damage there; and for any thing that appears to the 
contrary, the avowant might be driving the cattle in the road from 
any other place than from the Four Acres. And the avowant Is 
called upon by the declaration, to ſay, why he took the cattle in 
the road or highway. The court, upon conſideration, were of 
opinion that the avowry was well enough, for by connecting the 
beginning with the latter part, it appears to be one entire tranſ- 
action. 5 the beginning the avowant ſays, he took the cattle 
Jullly Sc. in the road, the place in the declaration; and in the 
atter end he juſtifies taking them in the Four Acres dama 
feaſant, and driving them in the road to impound them ; 
58 therefore to be one entire tranſaction. Mattravert v. 
ett and others, Trin. 12 G. 3. 3 Will. 2989. e 
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by an Averment. 


. po avowry by a bailiff for an amerciament at a court-leet, for 
an offence, which is within the juriſdiction of the court, 
there muſt be an averment that the offender was guilty, becauſe 
in replevin the defendant is an actor and makes title for a return 
of the goods; aliter in treſpaſs, where the officer is only to excuſe 
himſelf: Stepbhent v. Haughton, Mich. 3 G. 2. Str. 847. 
2. Since the ſtatute 4 Ann c. 16. attornment is not neceſſary to 
be pleaded in an avowry. Per Buller, J. in Mos v. Cody, 
2 20 G. 3: Doug. 283. 


— | (A. a) Certainty in an e 


Vide frat. wi replevin the defendant ayowed for rent, and ſhewed that 4, 
2 G. 2. 5 habens titulum demiſed to him, and that he made an under- 
19.5 leaſe to the plaintiff; and on demurrer it was reſolved to be ill, 
and judgment was given for the plaintiff. Reynolds v. Therpe, 

Eaſt. 1 G. 2. Str. 79 
2. Cognizance as bailiff of a manor, in which a cuſtom is 
ſtated for the jury at the leet to make bye-laws, and for breach 
thereof, to impoſe penalties on any farmer or tenant of the manor, 
c., and to diſtrain. It then ſtated a particular bye-law, which, 
after creating a certain offence, inflicts a penalty for the doing an 
act © contrary to that bye-law, and all former bye-laws,” wy 
juſtified the taking for a penalty under the 'bye-law. Upon de- 
murrer it was objected, that it was not ſtated what thoſe former 
bye-laws were. And the objection was held good; for. how can 
the court judge whether the offence ſet forth be contra ry to all 
former bye-laws, when thoſe bye-laws are not {ct forth! Theſe 
other laws might (perhaps) modify and qualify the offence or 
excuſe from the penalty. And ſuppoſe the plaintiff had offended 
againſt this bye-law, yet no penalty is incurred unleſs he offended 
againſt all former bye- laws. Gerriſh v. OD. Hil. 11 G. 3. 


horns 155- 164. 


Neem (B. a) Plea in Bar or Abatement. Good. And by 
whom it may be. THe 
1. A Vowry for rent arrear, and iſſue thereon, plaintiff offered to 


give evidence of a mutual debt, in'order to ſet it off againſt 
the rent, but this was not allowed. Perhaps, by way of ſpecial 


plea to the avowry, plaintiff might have pleaded a mutual debt of 


more than the rent. There cannot be a ſet-off by defendant under 
non aſſumpſit, nor for plaintiff under reins in arrere. Alſalom v v. 
Knight and another, Eoft. 166. 2. 9 450. 


2. In 


FL) 
T | 377 
2. In replevin, the defendant avowed for rent arrear under the 
© ſtatute 11 C. 2. c. 19. to which the plaintiff pleaded in bar, that 
at the time of the demiſe the avowant nil habuit in tenementis ; the 
| avowant demurred, and the queſtion was twice argued. Pratt, C. J. 
was of opinion that the plea was good, but the other three Judges 
were clear that it was bad, Gould, J. ſaid, This ſtatute was not 
calculated for demiſes by deed, but aimed at other demĩſes; enjoy- 
ment was the matter in the contemplation of the makers'of this 
ſtatute; it meant that a landlord in caſes of diſtreſs for rent, where 
there has been an enjoyment, ſhall not in replevin be obliged to 
ſet out his title in his pleadings, though they ſhould go on as far 
as a ſurrebutter, &c. Pleadings from the beginning to the end in 
one cauſe, muſt be upon one and the ſame thing, and if this plea was 
to be admitted good, it would overthrow the ſtatute. Perhaps 
there may be one caſe in a thouſand, where a tenant may have taken 
a farm upon a bad title; but in anſwer to that, he may recover his 
rent back again and damages: if a man ſells, affirming he has a 
good title, if he has not, the buyer may recover his purchaſe- 
back again. It was objected by my Ld. Ch. J. why has not the 
ſtatute taken away this plea in debt and covenant for rent? The 
anſwer is, they are grounded on deeds; but this ſtatute relates to 
parol leaſes, or leaſes in writing, not by deed; After time taken to 
conſider, the Ld. Ch. J. altered his opinion, and agreed with the 
_ Judges the plea was bad. $/livan v. Stradling, Hil. 4 G. 3. 
2 Wil/- 208. | | bb 4 * 8 
3. 1 for taking goods in plaintiff's dwelling-houſe, 
avowry for 50 /. rent due at Chriſtmas 1790, from B. to avowant's 
teſtator, for this houſe, another avowry for the ſame rent due at the 
ſame time from the plaintiff to the ſaid teſtator. Plea in bar, firſt | 
as to 201. (parcel of the 507.) reins arrear. Second, as to 30% , un 
the reſidue, a tender and no ſubſequent demand. Third, that F. v. Knight, 
the teſtator, in his lifetime, and the avowant ſince his deceaſe, held Barnes, 450. 
the faid houſe in which, &c., as tenant thereof to the Duke of P., ice fg 
at a yearly rent of 5/., and that before the ſaid time when, Sc. Gratam v. 
20/1. of the faid laſt-mentioned rent became due, and in arrear Fraine, Hil, 
from the ſaid avowant to the ſaid Duke. And thereupon the ſaid OE: 
Duke demanded payment of the ſaid rent from the avowant, who v. Tuffoell, | 
refuſed to pay the ſame. Whereupon the ſaid Duke demanded Fa. 27 G. 
payment of the ſaid arrears from the ſaid B., as the occupier of the 14 DEN 
ſaid dwelling-houſe, and threatened to diſtrain; who, in order to C. J-—ich 
prevent ſuch diſtreſs, long before the ſaid time, when, Q., paid to much tobe 
the ſaid Duke the ſaid arrears of rent, and ſo nothing of the ſaid thacit mould 
20 J. in arrear: there was a like plea to the other avowry. De- base been fs 
murrer inde; and it was urged that the plea in bar was no anſwer {cided; 
to the avowry ; for, though it was not pleaded' in form as a ſet- off, the 8 
it was ſo in effect, and it had been held that the ſtatutes of ſet- off certainty in 
do not extend to replevin (a). Neither can the payment of a debt 2 * 
of the avowant be confidered as payment of rent, ſo as to prove t» — 4 
the plea that nothing is in arrear : and it muſt be conſidered as a civons till 
voluntary payment, the plaintiff not being authoriſed to make it. 1 2 
But the court held, that there is a great difference between a pay- the law. 
; a 5 i ment 
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Jvowry. 


ment and a ſet-off, the forwer may be pleaded to an avowry 


though the latter cannot. That is a good payment which is paid hay 

28 pot of the rent itſelf in reſpect of the land; but a ſet- off ſup. _ 

poles a different demand ariſing in a different right. Neither is | the 

this a voluntary but a compulſory payment, made by the plaintiff th 

to protect him from a diſtreſs for the ground-rent due to the the 

original landlord. - Sapsford v. Fletcher, Hil. 32 G. 3. 4 Term 09 

Rep. B. R. 511. ä | on 

| | wh 

| | | thi 
Ward. (D. a) Traverſe of what. be 

ox ths 4 | 10 

13 in London, defendant appears upon an elongata ; plaintiff 8 

| *> declares for taking guns in guodam loco vorat. the Minories in av 

London, the defendant pleaded non cepit modo et forma. At the trial tic 

. the plaintiff proved the taking at Rotherhithe in Surry ; upon which Te 

it was objected, that the plaintiff had not proved his iflue, for the ef 

place is material, and therefore part of the iſſue under the modo et 2 
Jorma. It vas admitted by the plaintiff that it was traverſable, but | 

argaed, that by not traverſing it particularly, the place was | d: 

mitted, and could not be inſiſted on upon aon cepit > But the C. J. fc 

held, that where the defendant avows at a different place, in order a 

to have a return, he muſt traverſe the place in the count, becauſe If 

his avowry is inconſiſtent with it, but where he does not infift  v 

upon a return, he may plead: now cepit, and prove the taking to be b 

at another place, for it is material; and the plaintiff was nonſuit. t 

- % v. Wollyer, at Niþe Prius, co. Pratt, . J. Hil. 8 G. I, A 

We OP en | C 

k ( 2 | | ; c 

Lr. (F. a) Judgment. How. Writ of Inquiry, and : 

3 5 Coſts and Damages. ˖ 
A 


7 IN replevin after non cepit pleaded, and a retorn. Babend. 
awarded, the defendants procured a writ of inquiry of 
damages to be executed; but the court ſet aſide the writ of in- 
quiry, and the inquiſition taken thereon, becauſe there can be no 
inquiry in replevin for the defendant where there has been no 
avowry, for on all pleadings in replevin, where there has been no 
ayowry, the defendant has a non pros and coſts, and the avowry, 
” which is in the nature of a declaration, is the ground of an in- 
quiry for the defendant. Durham v. Price, Hil. 1 G. 2. Caſes 
of Prad. C. P. 42. | 
2. Y.diſtrained the cattle of V. damage feaſant, who immediately 
replevied them, and gave the uſual bond to proſecute, ſo the cat- 
tle were delivered, to him. In ay, W. levied his plaint in the 
Fheriff's court, and removed it by re. fa. l., and declared in C. P. 
in replevin in Trinity term following; to which F. put in an ayowry 
for damage feaſant; and W. not putting in any plea in bar, there 
was judgment by default for the avowant that the plaintiff be 
amerced, and that the avowant ſhould have a retorn, habend. 
T. did not caccute any writ of inquiry of damages, as be might 
ö . | . Ve 


) 


* 


Avowry. 


have done by the ſtatute 17 Car. 2. r. 7. (a), but rather choſe to {)The Re- | 
cauſe three actions upon the repleyin-bond to be brought againſt non 
the plaintiff and his bondſmen, in order to force him to pay the de _— 
avowant his damages and coſts. Whereupan it was moved on extends e 
the part of the defendant and his bondimen, that proceedings © d 


might ſtay in thoſe actions, becauſe the avowant might have re- 
covered his damages and coſts by executing a writ of -inquiry 
which he had omitted to do, 2dly, That if the court ſhould not 
think fit to ſtay the proceedings for this ſeaſon, that they might 
be ſtaid upon payment of the le penalty of the replevin-bond 
10/.) into court. But it was anſwered and agreed by Birch and 
Hanka, Juſtices, that the application was without precedent; the 
avowant in ſuch a caſe has two ways of proceeding in his elec- 
tion, either to execute a writ of inquiry, or to ſue upon the 
replevin-bond, the plaintiff not having proſecuted his ſuit with 
effect. Waterman v. Yea, in replevin, C. P. Mich, 30 G. 2. 
2 Will. 41. | 7 | 
3. Judgment of nonſuit for want of a declaration, and a writ 
de retorn. d. awarded on the 12th July. On the 2d Octaber 
following, the plaintiff ſued out a writ of ſecond deliverance, and 
afterwards the avowant executed a writ of inquiry of damages. 
It was inſiſted afterwards by the plaintiff that the writ of inquiry 


was ſuperſeded by the ſuing out the writ of ſecond deliverance z 


but it was anſwered for the avowant, that although a writ de re- 
torn. Bab. was awarded (which is the common courſe in the caſe of 
a judgment of nonſuit in replevin), yet by the ſtat. of 17 Car. 2. 
c. 7. the avowant had his election to ſue out a writ of inquiry of 
damages to recover againſt the plaintiff the averages of rent; and 
that although a writ of ſecond deliverance is a ſuperſedeas to the writ 
de retorno habendo, yet it is not a ſuperſedeas to the writ of inquiry, 
agreeable to the note in Paimer, 403. ; and of that opinion was 
the whole court: And Bathurft, J. ſaid, that by the ſtat. 17 Car. 2. 
the legiſlature intended that the proceedings upon that ſtatute by - 
writ of inquiry, fiers facias, and elegit, ſhould be final for the 
avowant to recover his damages; and that the plaintiff was to ' 
keep his cattle notwithitanding the courſe of awarding a writ 
de retorn. hab., which is a right judgment, for the ſtatute hath not 


altered the judgment at common law, but only gives a further re- 


medy to the avowant. Cooper v. Sherbrooke, Eaft. 33 G. 2. 
2 Vis. 116, The Aer ſays, Quare, Whether the writ of 
ſecond deliverance in this cafe is not taken away by the ſtatute ? 

4+ In replevin the defendant avowed for a year's rent. Verdict 
for the avowant, but no value found by the jury. A writ of in- 
quiry was moved for under the ſtatute 17 Car. 2. c. 7. to aſcertain 
the rent in arrear, and the value of the cattle. Gould, J. doubted - 
whether it could be granted to ſupply a deſective verdict in caſe 
of rent, though after a judgment by default it would certainly lie. 
But no cauſe being ſhewn, the rule was made abſolute. Freeman 
v. Lady Archer, Trin. 11 G. 3. Blackft, 7 


63. | 
5. Upon iflue joined on an avowry,. which was by church- S. c. 


wardens for poor's rate, a verdict was found: for, the defendant, 


but * 


— 
— — * 


but the jury did not aſſeſs any damages; the defendant ſigned 
final judgment the third of May, when the prothonotary allowed 


bim 421. 105. coſts. It was afterwards moved on the behalf of 


the defendant, that a writ of inquiry might iſſue, to inquire what 
damages he had ſuſtained by reaſon of the premifes, for that he 


was entitled to recover treble damages by the ſtatute 43 Eliz. 
c. 2. . 19. by reaſon of the wrongful vexation, with his coſts alſo 
in that part ſuſtained. For the plaintiff it was objected, that the 
defendant having already figned final judgment, and had his coſts 
taxed, had made his election, and then came too late; and that 


the damages muſt be aſſeſſed by the ſame jury who tried the iflue, 


as appears by the 19th ſection of the ſaid ſtatute. But per cur. — 
The ſame jury who tried the iſſue may aſſeſs the damages; but if 


they do not, a writ of inquiry muſt be awarded to the ſheriff, which 


avowant is 


was done accordingly. Dewell v. Marſhall, Trin. 13 G. 3. 
3 Wilſ 442. Wehn, 8 PS AN 
6. There were ſeveral avowries on the record, and iſſues joined 


il on all, the jury found for the plaintiff on all but one, and on 
it that a caſe was reſerved; and after agreement, the court directed 
the pofiea to be delivered to the avowant z whereupon it was 


moved that the Maſter ſhould allow the avowant the full coſts on 


not a plain. all the ifſues. It was contended that a defendant or avowant in 
tiff within replevin is an actor, and to many purpoſes confidered in law as a 
33 plaintiff, - That different avowries, therefore, ought to be looked 


c. 30. ſo as upon as different counts in a declaration, and that when feparate 
to be entitled iſſues are found on different counts, and any one of them is found 


to coſts on 


for the plaintiff, he is allowed the coſts of the whole regord. That 
by ſection 5. of 4 Ann r. 16. if any ſpecial matter pleaded by vir- 


— — in tue of that ſtatute, by any defendant, tenant, or plaintiff in replevin, 


upon a wiit ſhall be judged infufficient on demurrer, or found for the plaintiff 
of error, or demandant on verdict, coſts are given; but that it could not be 
Carth. 122. ſuppoſed that in the general words © defendants or tenants” were 
4a 1j. included ayowants or defendants in replevin, and if they were not 
165. included, they ought upon general principles to have their full 
x Selk. 95. coſts in ſuch a caſe, becauſe if any one of the avowries is found 
— againſt the plaintiff, it ſhews that he had no / cauſe of action. 
the defend. Lord Mansfield, C. J., Willes and Buller, Juſtices, (abſente A/h- 
ant pleaded burſt, J.) were clear, that an avowant is a defendant within the 
and then meaning of the act; and ſaid, it had always been fo conſidered 
made cogni- in the taxation of colts. Stone v. Forſyth, Trin. 21 G. 3. Doug. 
bail or 709. u. (2). The Reporter adds, „Indeed, if it were not ſo, 
J. H.; the there would be no authority under /. 4. to plead different 
Ir c avowrics.“ | 2 | 
Aa 


3ffve on nos cepit, and traverſing the defendants being bailiff of J. H., pleaded two pleas in bar: The firſt, a 


bad a probable cauſe for pleading his pleas in bar. The Maſter, in taxing the plainti 


licence to him from J. H. to put his cattle in the place in queſtion ; ſecond, that the place in queſtion 
was parcel of P. Field, and ſet up a,right-of common thereupon : the replication firſt traverſed the licence 
from . H. to the plaintiff, and ſecohd, proteſting againſt right of common, traverſed the place in 
queſtion, being parcel of P. Field. The firſt and laſt iſſues were found for the plaintiff, and the ſecond and 
third for the defendant ; and the Judge before whom the cauſe was tried, did not certify that the plaintiff 

6 bis coſts, having 
only degucted for the defendant the coſts of the third iſſue, it was moved that he ſhould be directed to 
allow the defendant the coſts of the verdict, or at leaſt to deduct for him the coſts of the ſecond, as well 


as of the third iſſue. It was argyed for the defendant, that he was entitled to the 9 — | 
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becau terial iſſue was found for the plaintiff. The difficulty aroſe upon the ſtatute 4 Ann c. 16. 
py Ts the word avowant is omitted, though the plaintiff in replevin is mentioned. 11e fourth 
ion gives leave to plead ſeveral matters in bar; and the fifth provides that if any ſuch matter, upon a 
demurrer joined, be judged inſufficient, coſts ſhall be given at the diferetion of the court; or if a verdict 
Mall be found upon any iſſue for the plaintiff of Jemandant, cofts ſhall be given in like manner, unleſa 
the Judge who tried the iſſue ſhall certify that the defendant or tenant, or plaintiff in replevin, had a 
ble cauſe to plead ſuch matter, which upon the ſaid iſſue ſhall be found againſt him. The word 
avowant muſt have been omitted from mere accident, for the certificate could not be ſaid to be given in 
order to excuſe the plaintiff from paying the coſts, unleſs the defendant wou d otherwiſe be entitled to 
them. The court were clearly of opinion, that the defendant was entitled to deduct the coſts of the: 
ſecond, as well as of the third iſſue. Dodd v. Joddrell, Hil. 28 G. 3. 2 Term Rep. B. R. 235. ' 


7. In replevin one defendant ayowed, and the other made cog- 
nizance for taking the diſtreſs for rent in arrear. The plaintiff in 
his plea in bar ſaid nothing was in arrear, on which iſſue was 
joined. The- jury, at the great ſeſſions at Glamorgan, found the 
iſſue for the defendants, and aſſeſſed their damages at 19/., toge- 
ther with 4s. coſts; and the judgment was, that the plaintiff be in 
mercy, c.: that the defendants go without day; that they have 
a return of the cattle, &c.; and that they recover their damages 
and coſts aforeſaid aſſeſſed by the jury in manner above, and alfo 
46 J. 135. 54d. for their damages and coſts awarded by the 
court to the defendants, by their aſſent, by way of increaſe; 
which damages, expences, and coſts, in the whole, amount to 
65 J. 136. 51 d. The plaintiff removed the record by writ of 
error into the K. B., and aſſigned for error, that the judgment 
was given for damages diſtinct from the coſts and charges of the 
defendants, and alſo for a return of the cattle; and that in the 
judgment there is no award that the plaintiff take nothing by his 
writ or plaint, or that the defendant hold the ſaid cattle irreple- 
viſable, re. It was contended for the plaintiff, that the judgment 
was erroneous ; 1½, whether it was conſidered as a julement at 
common law, or 2d, under the ſtatute 17 Car. 2. c. 7. Firfl, As a 
common law judgment, becauſe it did not adjudge a return of the 
cattle irrepleviſable. 2d, The value of the cattle not being found 
by the jury, it is bad as a judgment under the 17 Car. 2. c. 7. /. 2. 
which directs that the jury ſhall inquire-concerning the arrears of 


rent, and the value of the goods diſtrained. It was held per cur., 


that it not being ſtated what was the rent in arrear, this could not 


be ſupported as a judgment under the ſtatute Car. 2., but that it 
might be taken whe a judgment under the ſtatute 21 H. 8. c. 19. 


J. 3. under which the avowants are entitled to damages and coſts. 


Neither was there any foundation for the other objection, that it . 
was an erroneous judgment at common law. In Toxwnſend's Fudg- 

ments, there are ſeveral precedents of judgments awarding a' re- 

turn of the diſtreſs, without adding irrepleviſable; and this addi- 

tion is not neceſſary ſince the ſtatute, becauſe now in point of law 

the return-is irrepleviſable in all caſes. - And Buller, J. obſerved, 

that it is an invariable rule, that if 'a judgment be more favour- 

able for the plaintiff than he is entitled to, he cannot take advan- 

tage of it, becauſe he is not injured by it. Gamon v. Janes and 
anather, in Error, Hil. 32 G. 3. 4 Term Rep. B. R. 509. 


For more of Avowry, vide Diſtreſs, Replevin, and other 
Proper titles, | 


1 35 1 


YViner $39- (B) How it ſhall be performed. (What Render of 
Der, Principal will be a Diſcharge of the Bail. — What 
(W}, (R), other Thing the Bail may plead in Diſcharge.— 
| 5" hr” Diſcharged by Death of the Principal. —Bail 
ws charged, —How far, by what Words, and what 
Forfeiture.) | 


t. HE bail to the ſheriff at the return of the writ went be · 
| fore a judge, in order to put in bail above, but the prin- 
cipal appearing would not ſuffer them to do, ſo, whereupon the 
court was moved that the bail might be permitted to perform the 
condition of their bond, by putting in Tore, which was grant- 
ed; and 2 8 put in bail before a judge, they ſurrendered the 
principal in diſcharge of themſelves. Berchere and another v. Col- 

. fon, Mich. 4 G. 2. Str. 876 | 

Defendant 2. Bail ſurrendered their principal before the return of the writ, 
ee which was held to be irregular. Non eff inventus may be return- 
W 6. ed, and then the bail goes for nothing. If a cepi corpus be re- 
in and per- turned, the defendant at the return is fappoles to be in cuſtody 
tec bail, of the court; and then, if bailed, to be delivered to his bail, and 
"nd ſurren- there can be no ſurrender till after that time. And it was ſaid, 
dered him- that in Banco Regis it had been held a contempt for the bail below 
Flein to become bail above, and render the principal before the return 
diſcharge of of the writ. Newton v. Lewis, Mich. 15 G. 2. Barnes, 88. 


' his bail. Plaintiff s attorney conſidering the ſurrender to be irregular, the bail not having previouſly 
rfected by a juſtification, proceeded on an aſſigument of the bail-bond ; but the court held ſuch proceed- 
on the bail-bond wrong, and ſet them afide without coſts, for the worth and ſubſtance of the bail, 
who by the ſurrender are diſcharged, js totally immaterial. French v. Knowles, Hil. 29 G. 2. 
- Barnes, 111. Phillimore and another, Executors, v. Moor, Trin. 32 & 33 G. 2. Barnes, 117. Vide 
Buff, letter (A a.) pl. 10, 11. | 


3. A defendant being brought into court, in obedience to a 
writ of habeas corpus applied for by his bail, afid it being agreed 
that he was in the cuftody of the keeper of the Savoy as an im- 
preſſed man, it was inſiſted on behalf of the bail that they had a 
right to ſurrender him, which was aſſented to; and after ſome con- 
ſultation upon the mode, he was, upon being ſurrendered by his 
bail, firſt committed to the cuſtody of the marſhal ; but the mar- 
ſhal was ordered to deliver him inſlanter to the keeper of the Sauq, 

and he did fo immediately in court: and an exoneretur was or- 
dered to be entered upon the bail-piece. Bond v. 1ſaac, Eqſt. 
30 C. 2. Burr. 339 "> | | 


* 


„„ „„ „eee „eee Ka 2. e222 g. 2 


4. The 


= 
7 1 eg ö 
e as -£v 


7 
” 
an 
F 


termination in the C. P. accordingly. But Lord Mansfield, C, J. 


a. The defendant after the bail-bond was entered into, but be- But «i 
fore the return of the writ, ſurrendered himſelf to the ſheriff, nary Tr 
The bail-bond was put in ſuit, upon which it was moved to ſtay 34 C. 3. 
the proceedings, and it was faid, that there had been a late de- 1 
33 


id. it was a ſettled point, that nothing can be a performance of 
wy "condition of * baibbond but putting in wy Harriſon 
and anather, Aſſignees, v. Davies and another, Mich. 11 G. 3. 
Burr. 2683. a 1 | POT 

5. Tf bail are put in ſurreptitiouſly, they are as no bail, and 
therefore cannot ſurrender, Tackſon v. Morris, Richardſon v. the 


fame, Hil. 16 G. 3. Blackft. 1179. 


6. Upon a queſtion, Whether a ſurrender of à principal by his 
bail was regular? the caſe appeared to be, that on the firſt of 
May the bail was put in, on the 14th notice of exception was 
given, and on the ſame day a fix-day rule to bring in the body 
was ſerved on the ſheriff, In conſequence of the exception, no- 
tice was given on the 15th, that two other bail would juſtify on 
the 14th, but they not juſtifying on that day, there was another 
rule to juſtify on the 20th; on which day one of them juſtified, 
and the other was rejected, and further time was given to add 
another bail. On the 21ſt, notice was given that the other bail 
would juſtify the next morning, but he not attending, the defend- 
ant gave another notice, that the other bail would juſtify on the 
24th, and notice was alſo given, that the defendant would ſur- 
render in diſcharge of his bail, which he did accordingly. 'The 
court, upon the opinion of the Maſter, held, that there ſhould 
have been a rule to ſtrike out the two firſt bail, whoſe names 
ſtood on the bail-piece, and that until that was done, they might 
ſurrender the | v5 Rex v. the Sheriff of Eſſex, Eaſt. 34 G. 3. 
$5 Term Rep. B. R. 633. CE 


* . } a) Vide 
(O) Of the Affidavit to hold to Bail (a). iet 
— wide oft, latter Ke. pls P 
1. AFF IDAVIT to hold to bail made by the plaintäff's wife, 8. c. Pra, 
who being convicted of pocket-picking was tranſported, er · 49+ 
and afterwards being convicted of returning from tranſportation, 
received judgment of death. Theſe matters appearing upon the 
record, ſhe was looked upon as an infamous perſon, and no credit 
given to her affidavit. Plaintiff offered to produce ſupplemental 
afidayits to prove that defendant had confeſſed the debt, and that 
he intended to fly into Ireland. Per cur. —This woman cannot 
be a witneſs in any caſe; and as there is not a ſafficient affidavit 
to found the proceſs, the defect cannot now be ſupplied. Nicholls 
v. Dallyhunty, Mich. 12 G. 2. Barnes, 79. | 
2. An athdavit to hold to bail made by a third perſon muſt he Afidarithy 
Poſitive, unleſs in the cafe of an executor, &c., where belief is Uther, 


ſlicient, Manning v. Wilkams, Mich. 14 G. 2. Barnes, 87. _ Wo 


_ Cebted to them in 1300 /., us appeared by an account under the bankrupt's band, was held inſufficient ; a 
teure ifidarit is neceilary, unleſs the bagkrupt refuſes to make the ſame ;; and a common appearance * 
* | | | 2 


384 a ' Bail. £4 £ : | 
2 en others, Aflighees, &e. v. Pratt, Hil. 16 G. 2, - Barnes; 91. Anonymous, Hil 
29 8. 21 121. | 1 ; 8 
. Aﬀidavit by a third perſon, that defendant was indebted to plaintiff in 5300 J., as appears by a Hate 
"$ecount — 1 by the conſul at Oporto, was objected to as inſufficient ; but the defect Kr 
a ſubſequent affidavit, of defendant's acknowledging the ſtated account, the rule to ſhew cauſe why a com- 
Mon appearance, was diſcharged. Swarbreck v. Wheeler, Mich. 23 G. 2. Barnes, 100.——A ffidavit 
dy «third perſon, that defendant owed plaintiff 270 U, as appears by an affidavit made by plaintiff in Ant. 
ſterdam, which deponent believes to be. true; held inſufficient. Rios v. Bellifante, Eaft, 17 G. 3. 
Str. 1209. S. P. Pomp v. Ludvigſon, Mich. 32 G. 2. Burr. 655-——By 2 third perſon that the 
defendant was indebted to the plaintiff, as appears ta the deponeot by the confeffion of the defendant, aud 
his promiſe to pay me debt to deponent, was held inſufficient. Kelly v. Devereux, Mich. 26 G. 2. 
Sayer, 59. 8. C. x Will. 339. contrary to the caſe Darch v. Parry, Eaſt, 12 G. 2. Barnes, 82. 
In one caſe, two Juſtices againſt one Juſtice, the C. I. dubitante held the circumſtances of the caſe ſtated 
In the affidavit ſafhicient, without a poſitive oath of the debt. Long v. Linch, Hil. 11 G. 3. Black, 
. — Relief not ſufficient by a third perſon. Claphamſon v. Bowman, Eatt. 18 G. 2. Str. 1226. Van 
orſel v. Julian, Mich. 22 G. 2. 1 Wil. 231. Rollin v. Milk, Tria, 24 C. 2. 1 Will. 279. But 
where the aſſignee of a bond ſwore that the abligor was indebted in 90 J. for principal and intereſt, as he 
Believed, the court held it ſufficient. Loveland v. Baſſet, Trin. 16 G. 2. Sellon's Prat. 116.— 
Aſſignees ſwore to the debt in theſe words, “ As appears to theſe deponents by the laſt examination of 
© the bankrupt, and as theſe deponents verily believe 3“ and they ſwore that they themſelves had not 
received the debt, or any part of it, and that they believe it to be (till due. The debt was declared by 
the bankrupts on their laſt examination in this manner, « their ſecond ſchedule includes a debt due from 
46 the defendant, by balance of account, 5800. and they ſwore that ſuch ſchedule contained a true ac- 
count, to the beit of their remembrance and belief. One of the partners refided abroad, and knew 
nothing of the matter, and the ather refuſed to ſwear to the debt. The court, after taking time to 
look into the caſes, declared themſelves clezrly of opinion that the affidavit was ſufficient. And Lord 
Mansfield ſaid, as to the caſe of Fludyer, Aſſignee of Jackſon, v. Hughes, in 27 G. 2. (which bad been 
cited for the defendants,) the defendant was diſcharged on common bail, the affidavit being only by way 
of reference, which it is manifeſt, by a ſtring of caſes, never is ſufficient..-So, in Holmes and another v. 
Mendes Ceſis and another, Trin. 6 & 7 G. 2. 1733. But that on the reaſon of the thing, and the 
- authorities, the defendant ought, in the caſe then before the court, to be holden to bail, the affidavit being 
fufficiently poſitive, as the caſe was circumſtanced, to ſupport a demand of ſpecial bail. Barclay and 
others, Aſſignees, v. Hunt, Mich. 7 G. 3. Burr. 1992. And in a ſubſequent caſe, where the affidavit 
was, ** as appears by the bankrupt's books, and as the plaintiff verily believes,” the whole court agreed it to 
de a ſettled point, that ſwearing to belief in this manner was ſufficient for an executor, or adminiftrator, 
or an aſſignee under a commiſſion of bankruptcy. Tonna, Aſſignee, v. Edwards, Hil. 9 G. 3. Burr, 
2283. But it muft be as to his belief. Sheldon, Executor, v. Baker, Hil. 26 G. 3. 1 Term Rep. 
B. R. 83.—80, by an executrix, as appears by the books of the teſtator, inſufficient. Wolrond v. 


- * Franſham, Hil. 18 G. 2. Str. 1219.—But where upon a motion to enter a common appearance, an 


affidavit was produced from the plaintiff, an executor, that he believed the ſum to be due, the court ad- 
mitted it. Roche, Executor, v. Cary, Mich. 13 G. 3. Blackſt. 8 50. —If the executor ſwears to the 
books, and that he believes them to contain a true account, and that the debt is ſtill unpaid, it is ſyf- 
' cient. — v. Vandereſt, Eaſt. 3 G. 2, cited by Lord Mansfield, Burr. 1995. & wide Parrot; 
Adminiſtrator, v. Smith, Eaſt. 10 G. 2. Barnes, 74+ 


3 But an affidavit to hold to bail in an action on a bottomree 

bond is prima facia ſufficient, if it ſtate that © the defendant is 

« indebted to the plaintiff, &c. if the ſhip S. be not unavoidably 

tc loſt,” otherwiſe. there could be no bail on ſuch bonds. Man- 

ning v. Wilkams, Mich. 14 G. 2. Barnes, 87. Note, It was agreed 

that the ſhip was loſt, and affidavits were read on both ſides, con- 

troverting the fact, whether the loſs was unavoidable or not; and 

a common appearance was ordered, becauſe the affidavits ex parte 
defendentis were more numerous. 

So, s 2p- 4. Affidavit (to hold to bail) of debt on bond, as thereby may 

pears bY appear, was held inſufficient. Heathcote v. Geſtin, Trin. 14 GC. 2. 


agreement, 8 

bearing date *. 11 57 ' 
ſuch a day. Jennings v. Martin, Mich. 4 G. 3. Burr. 1447. So, as appears by a bill of —_ 
Bright v. Purtier, Eaft. 5 G. 3. Burr. 1687. So, according to the bill of this deponent (the plaintift), 
delivered to the defendant. Williams, one, &c. v. Jackſon, Hil. 30 G. 3. 3 Term Rep. B. R. 575.—80 
that the defendant is indebted to the plaintiff, as appears by the Maſter's al/ocatur. Powell v. P 

Trin. 27 G. 3. 2 Term Rep. B. R. 55. That defendant was indebted to plaintiff in 200 J. upon promiſes, 
was bald infollicieat. Cope and another v. Cook, Mich. 21 G. 3. Doug. 467. k 


* 
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z. The plaintiff's affidavit being held by the court of K. B. to i c. B. the | 
be laſalficient, he would have made a ſupplemental one, but the *fidavitto 


court refuſed to receive it, for the act of parliament requires a full — 
heſe 


oath previous to the iſſuing the proceſs, that defendants may not te 


be haraſſed. Heatheqte v. Goflin, Trin. 14 G. 2. Str. 1 157. 1 . 


T. R. of, &c. merchant, makes oath, that J. G. of the ſame place, muſician, i juſtly indebted to this 
deponent in the ſum of 12 J. for, &c, It was ubjefted, that this was no oath of the debt, it being ſald 
that the defendant in juſtly inftead of iz jJuflly z upon which a ſupplemental affidavit was offered. To this 
the practice of the court of K. B. was — which never admits of any ſupplemental affidavit what- 
ever; and the court of C. P. in this caſe refuſed to receive it, confidering this affidavit as not amounti 

to an oath at all, and declaring that that court had never gone fo far as to admit of a ſupplemental 2 
davit in ſuch a caſe, but has only ſupplied ſmall defects in affidavits which have not been quite full 
enough, Reeks v. Groneman, HII. 4 G. 3. 2 Wilf. 224. wide pa, pl. 22. In this particular the courts 


ok K. B. and C. P. differ in their practice, the former uniformly refuſing to receive any 2 


(Jacks v. Pemberton, Eaſt. 34 G. 3. 5 Term Rep B. R. 552.) or explanatory affidavit on the part of 
plaintiff, or any counter or contradictory one on the part of the defendant. Even an affidavit of the 
laintiff's confeſſion that the defendant owes him nothing, will not be received. Emerſ>n v. Hawkins, 
ich. 26 O. 2. 1 Will. 335. But the court of C. P. admits both of ſupplemental and even contradit- 
affidavits. Manning v. Williams, Mich. 14 G. 2. Barnes, 87. For they hold that not withſtanding 
the plaintiff makes 2 poſitive affidavit of his debt, yet the matter of bail is examitiable by the court. 
1 Cromp. Pract. 42. 1 Term Rep. B. R. 717. And wide Roche v. Cary, Mich. 13 G. 4. Black. 8 50. 


But an explanatory affidavit was read in B. R. Turner v. Warren, Mich. 11 G. a. And. 70. 


6. By rule (X. B.) Zaft. 15 G. 2. affidavits to hold to bail («) Fide 
may be ſworn before any commiſſioner of the court, although v. 
he be > 77a as attorney for the plaintiff. But it is not ſo in Barnes, 60. 
the C. P. (a) | | 

7. Upon a motion to reverſe an outlawry, one of the objec- 
tions taken on the part of the defendant was, that no affidavit of 
the debt was indorſed on the writ (though bailable) ; but it was 
held, that on proceſs to outlawry no affidavit for bail is required 
by ſtatute, or the courſe of the court. Farnworth v. Smith, Hil. 


18 G. 2. Barnes, 322. 


8. Plaintiff made an affidavit for bail, that defendants, or one 4 
of them, are indebted for board, clothes, jewels, &c. provided for 
the wife. One of the defendants (the huſband), who was an infant, 
moved for a common appearance. The court thought the affidavit 
not ſufficiently certain z and the plaintiff had leave to make a new 
affidavit, and explain what was due before the other defendant. 
(the wife) was © and what after, and whether the debt, or 
any part, became due before the marriage, or after. Plaintiff 
made a new affidavit accordingly, and the ſum for which bail was 
to be given was moderated at a judge's chambers. Paris v. Stroud 


& Ur. Ea. 18 G. 2. Barnes, 95. 


9. The plaintiff made an affidavit of debt in 1744, and in 1747 
proceſs was ſued out and marked for bail, but the court ordered 


the defendant to be diſcharged on common bail, for though he 


owed ſo much in 1744, he might not owe it in 1747; and the 
act requires an oath of a ſubſiſting debt at the time of ſuing out 
the proceſs. Collyer v. Hague, Trin. 21 G. 2. Str. 1270» . 


10. The affidavit to hold to ſpecial bail was, that the defendant An uff dax 


"was indebted to the plaintiff upon bond, in the penalty of 100 J, tb de-. 


and that the bond was for the performance of coyenants. The = e 


court held it to be inſufficient for want of ſhewing ſome parti- the plaiotif 
2 Vol. [: ＋ * : Cc ap 4 . 


cular ia the fu — 


| ef a0 l upon culat breach or breaches of covenant, on account of which the 
— ſum of 1010, was due to the plaintiff. Archer v. Ellard, Mich. 


den to be 27 G. 2. Sayer, 109. 


ufficient for holding to ſpecial bail, becauſe no parti or beach of thnanticles was Gawn, Booker v. 


Friend, Trin. 24&25 G. 2. cited in Archer v. Ellard, Sayer, 109, If an action be brought upon a 
bond for the payment of money, it is not endugh that the affidavit for holding to-ſpecial bail ſhew the 
.p*valty of the bond, but it muſt likewiſe ſhew that the ſum of 10 J. is due upon the bond for principal 
and intereſt, per cur. in Archer v. Ellard, Sayer, 109» | 

_  Afficavit was, that the defendant was indebted to the plaintiff in the ſum of 501. under a certain 
agreement in writing, dated, &c. between the plaintiff and the defendant, by which the defendant agreed 
to forfeit the ſum of 50 J.; and the defendant being held to bail, moved to be diſcharged on common 


dei, which gas ordered accordingly, notwithſtanding it was infiſted on behalf of the plaintiff, that there 


was a diſtinction between an arreſt for ſtipulated damages merely, and one fer a penalty, the former being 
allowed, but the latter not. Sed per Lord Kenyon, C. J.—-I rather think, that this is in the nature of 
MMipulated damages, but ſtill the plaintiff ſhould have ſhewn the breach of the contract. Stinton v. Hughes, 
Mich. 35G. 3. 6 Term Rep. B. R. 13. Vide poft, pl- 32. 


. 11. An action was brought on the defendant's bond to indem- 
nify the plaintiff ur ſecurities which he had entered into for the 
defendant, but he ſwore to no certain damniſication, nor to his being 
arreſted on any of thoſe ſecurities, though action had been brought 

| thereon againſt him, and he was obliged to abſcond. The court 
declared, that to hold to bail in actions on bonds to ſave harm- 


leſs, c. as well as in actions of covenant, plaintiff muſt ſwear 


poſitively and certainly; how, and in how much he is damnified, 
the court cannot take it by implication, Whitfeld v. Whitfield, 
Hil. 21G. 2. Barnes, log. | | 
12. Though the plaintiff has been convicted of perjury, yet he 
muſt nor be ſtripped of his legal remedy to recover his juſt debts, 
and may therefore hold a defendant to bail upon his affidavit, 
Horſley v. Somers, Trin. 32 & 33 G. 2. Barnes, 116. 
| 2 13. A defendant cannot be held to bail by three different plain- 
2 ere tiffs, in three different actions, upon an affidavit with one ſtamp, 

nots were only ſtating the defendant to be indebted to the firſt plaintiff in a 
indebted io certain ſum, and ſo to the ſecond and third, for ſuch an affidavit is 
5 not applicable to any one of them; there muſt be a diſtinct affi- 
230, the ca- davit in each cauſe. Springett v. Roeloffie, Trin. 33 G. 2. 
Piat was in- Barnes, 115. | | 
dorſedin like | , | ae i | 
manner to hold them to bail. The ac etiam was againſt them ſeverally, and they were arrefted and ſeverally 


held to bail. The court were of opinion, that the affidavit was not ſufficient to hold defendants to bail ſerc- 


rally. Bett v. Goodman and another, Trin. 10 G. 2. Barnes, 70. The affidavit had but one ſtamp, and 
- Joined together an action of debt on bond, and an afſumpfit ; and three juſtices diſcharged the defendant 
upon common bail in both actions; but more ſtreſs was laid on the impropriety of joining them in the 


ſame affidavit, than of its being a fraud on the ſtamp duties. Crook v. Davies, Mich. 11 G. 3. Burt, 


2690. Several defendants in ditferent actions cannot be held to bail on one affidavit. / Gilby v. Lock- 
yer, Trin. 19 O. 3. Doug. 217. 50 where the affidavit was, that the maker and indorſer of a promiſ- 
ſory note were ſeverally indebted, the bail-bond was ſet afide. Huſſey v. Wilſon, Eaſt. 5385 3+ 5 Tom 
Rep. B. R. 254- So one affidavit againſt ſeveral, for ſeparate offences againſt a penal ſtatute, is bad, 

and the irregularity is not waived by the defendants putting in bail. Goodman qui tem v. Parry, Hil, 
32 G. 3. 4 Term Rep. B. R. 97. i 7 5 "Kt 

There were four + "4 affidavits by the plaiutiff againſt four ſeveral defendants, for ſeparate offences 
againſt the lottery act. The original writ included all the defendants, though the ac etiam part was 
ſeveral againſt each, and a ſeparate alias capias was ſued out againſt each, A motion was made, and 2 


rule obtained to ſhew cauſe why che proceedings ſhould not be ſet afide, on the ground that one part of 


the proceſs muſt purſue another ; that an alias capias cannot be ſued out againſt each of ſeveral. perſons, 
ho are all joined in one original writ z and that the original writ was alſo bad for including the tour de- 
fendants, againſt each of whom there were ſeparare affidavits z and the original writ cannot be ſupported, 
unleſs it be warranted by the affidavit ;-and a caſe, Stephens 9. f. v. Butcher, before Lord Kenyon, C.J. 

- s biggcbambers, was mentioned, The rule (the Mafter being conſulted,) was at that * 
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Fase! term Ruller, J. faid, that the Maſter had miſled the court with to the practice of 
. te in one F Far, for that it was holden in Gilby v. Une a conference with 
all the judges, that only one defendant could be included in one affidavit; and that the court had again 
conſulted all the judges on this occalion, who were of opinion that a plaintiff could not join diſtin de- 
fendants for diſtinct demands, either in the ſame writ or in the ſame affidavit, and that therefore the caſes 
of Gilby v. Lockyer ought to regulate the practice in future. Holland v. Johnſon, Eaft. 32 G. 3. 
4 Term Rep. B. R. 695. Ia a ſubſequent caſe it was ſuggeſted to the court, that the caſe of Gilby v. 
Lockyer only proved that ſeveral defendants could not be joined in one affidavit, but that it admitted they 
might be comprehended in one writ, and that ſuch was the practice ; but the court, relying on the caſs 
of Holland v. Johnſon, ruled otherwiſe, Holland v. Richards, Trin. 32 C. 3. 4 Term Rep. B. R. 
697. n. (b). But the rule laid down in theſe caſes only extends to bailable writs, Yardley v. Burgeſs, 
Trin. 32 3 3. 4 Term Rep. B. R. 6597. n. (). And where two defendants were held to bail on an 
affidavit, which ſtated a joint cauſe of action, and there was alſo one ac etiam in the writ as a joint debt, 
und afterwards the plaintiff declared againſt the defendants ſeverally, on à motion to ſet aſide the proceed 
g3 Lord Kenyon declared, that the court were of opinion upon the authority of the above caſes, that the 
ings muſt be ſet afide; and added, that be thought this a beneficial rule for the ſuitors, Moſs 
and another v. Birch and another, Trin. 34 G. 3. 5 Term Rep. B. R. 722, N 
The defendant (B) was arreſted on an affidavit entitled A. againſt B. and C. againſt B., which 
that he was indebted to A. in ſo much money, and was alſo indebted to C. in ſo much money, for coſts 
awarded, to be paid by him to A. and to C., in certain actions commenced by them reſpectively againſt 
the ſaid B., but only one writ was ſued out, which was in the name of A, and no proceedings were had 
C. except the above affidavit. On a motion to ſet aſide the proceedings carried on at the ſuit of A., 
court ſaid, the principle to be collected from all the caſes on this ſubject is, that the court will not in 
any inſtance ſuffer two cauſes of action to be joined in the ſame affidavit. In ſome caſes it would bea 
fraud on the ſtamp duties. At any rate it is a vexatiqus proceeding againſt the defendant, becauſe he muſt 
take a copy of the whole affidavit. The Dean and Chapter of Exeter v. Seagell, Eaſt. 36 G. 3. 
6 Term Rep. B. R. 688. a 3 | | 


14. Affidavit, that the defendant was indebted to the plaintiff But for ſo 
in ſuch a ſum as he computes it, was held ſufficient. Moulthy v. — f 
Richardſon, Trin. 33 & 34 G. 2. Burr. 1032. Sed gu. And vide naive erf 
Maclenxie v. Mackenzie, Eaft. 27 G. 3. 1 Term Rep. B. R. 716. the — 
which the defendant had not accounted, was held not poũtive, and therefore inſufficient. — ag 
Gilbert, Trin. 7 G. 3. Burr. 2126. | f 


15. If the E who wants to hold defendant in England to 
bail, lives in Scotland, ſuch plaintiff goes before a magiſtrate there 
competent to adminiſter an oath, and makes affidavit in company 
with another perſon, who is ſhortly coming to London. On the 
arrival of this perſon in Londen, he makes afhidavit that the former 
affidavit of the debt was made by the plaintiff; that the hand- 
writing ſubſcribed thereto is his own hand-writing ; that the affi- 
davit was made and taken before a magiſtrate, who this deponent be- 
lieves had competent authority to adminiſter an oath z and that the 
hand-writing ſubſcribing ſaid affidavit is the hand-writing of ſuch 
Magiſtrate 3 on which ſeveral affidavits a judge makes an order to 
Hold to bail. 1 Cromp. Pract. 41. | 5 
16. The action was on the ſtatute 26 G. 2. c. 21. / 3. for a An affidar 
forfeiture of 200 /. for having unſealed wrought ſilks found in his {9.519 to. 
cuſtody, and the affidavit was, that the plaintiff had cauſe of action lottery 18 
againſt the defendant for 200 J., forfeited by him for ſo much un- 27 C. 3. 
ſealed ilk, c. found in his cuſtody; and it was ſaid, that this & IE 
was making the plaintiff a judge of the offence, and that it ought fendant had 
to be poſitive that the defendant had committed the offence de- forfeited 
ſcribed by the act of parliament, but the court thought it poſitive = bre 
enough. Rex v. Baptiſt Rebord, Mich. 5 G. 3. Burr. 1569. ge. withous 
Rating that he was indebted to the plaintiff, or that the debt was ſtill due, was held to be ſufficicat. 
Davis v. Mazzipghi, Eaſt. 27 C. 3, 1 Term Rep. B. R. 70. ' | | 


YES 7. 


= 
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17. In an affidavit that the defendants (ten in number) had 
s E themſelves of divers goods belonging to the plaintiff, and 
ad refuſed to deliver them up, and that they or ſome of them had 
converted and diſpoſed of them to their own uſe; the words 
ec they or ſome of them have converted” are ſurpluſage, and the 
affidavit is otherwiſe ſufficiently poſitive, Charter v. . & al. 
Hil. 17 G. 3. Coup. 529. . SY 
18. The court declared it to have been an uniform rule, not to 
go into the merits of a cauſe upon an affidavit made to ground a 
motion for the diſcharge of a party on common bail, but to take 
the matter as it ſtands upon the affidavit to hold to bail. Kirk v. 
Srͤlrrickland, Mich. 21 G. 3. Doug. 448. | 
The afi- 19. All the judges were of opinion, that a perſon could not be 
OD held to bail on a general affidavit ; that the party had incurred a 
to bail on the penalty within the lottery act 27 G. 3. c. 1., but that it was ne- 
lottery act ceſſary to ſtate the nature of the offence, as for inſuring, &c., 
88 without ſpecifying the particular acts which conſtituted the of- 
end- | 2 
ant had fence. And it was determined ſufficient to ſtate that the defend- 
taken and ant had forfcited ſuch a ſum, without ſtating that the defendant 
eee e was indebted to the plaintiff, or that the debt was ſtill due. Davis 
money, pro- V. Mazzinght, Eaſt. 27 G. 3. 1 Term Rep. B. R. 7os. 
miiſing to pay divers other ſums of money on certain events, without ſpecifying either, and it was held 
ſufficient, for the nature of the offence was ſtated, which was all that was neceſſary. Watſon v. Shaw 
und others, Mich. 29 G. 3. 2 Term Rep. B. R. 654. 


20. It ſeems that in a qui tam action, where by the ſtatute the 
defendant might be held to bail, it would be improper for the 
plaintiff to ſwear that the defendant is indebted to him, becauſe 
any other informer may have commenced an action againſt the 
ſame defendant. And as no perſon is entitled to a penalty til 
proceſs is actually ſued oyt, it is not a debt due to the plaintiff at 
the time of making the affidavit. Davis v. Mozzinghi, Eoff, 

. 27G. 3. 1 Term Rep. B. R. 705. Ys 
21. An affidavit was in the following terms: That the plain- 
cc tiff's ſiſter by her will gave and bequeathed unto the plaintiff 
* too., and directed that the ſame, with the other legacies, 
t ſhould be paid immediately after her death, and made the plain- 
4 tiff's daughter reſiduary legatee; that the plaintiff's daughter, 
« after proving the will, married the defendant, and afterwards 
te the plaintiff received a letter from the defendant, containing 
«© (as the defendant mentioned in · the letter) a copy of the teſta- 
a [ trix's will, in which copy, which was written by the defend- 
- © ant, it was ſtated, that the legacies were to be paid at the ex- 
| & piration of twelve months after the death of the teſtatrix, and 
e not immediately after that event, as the truth really is: That in. 
_ © the ſame letter, after ſtating ſecurities belonging to the teſtatrix 
* to the amount of 280 J. in his cuſtody, the defendant promiſed 
« to pay the plafntiff his legacy of 100 J. in May following; that 
te the plaintiff not receiving the ſaid ſum cauſed ſeveral applica- 
cc tjons to be made to the defendant for payment thereof without 
« effect; therefore the defendant is juſtly indebted to the plain- 
« tiff in the ſum of 100/. for the reaſons hereinbefore men- 
| os „ tioned.” 
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4 « tioned.” This was held not to be ſufficiently poſitive to hold to 
d bail; it ſhould have ſtated, that the ſum was ſtill due, and unpaid. | 
-1 Mackenzie v. Mackenzie, Eaft. 27 G. 3. 1 Term Rep. B. R. 716. a” 
* 22. The defendant was diſcharged out of cuſtody, and the bail- And where 
1 bond ſet aſide, on account of the informality of the affidavit, —_ 2 
te which only ſtated that the defendant was indebted in a certain poet een 
fum of money, without ſaying how the debt aroſe. Cooke v. Do- made, the 

5 bree, Eaft. 28 G. 3. 1 H. Blackft. 10. N | : 
te fuſed to allow a ſupplemental one. Cooke v. Dobree, 1 H. Black. 10. Jide ante, pl. 5. 
* 23. The affidavit was, that the defendant after the making 

of an act of parliament in the 27th year of the reign, &c.z and it 
* was objected that the act of parliament was miſrecited, the 
K offences imputed to the defendant being againſt an act of the 22d 
* of the king, and not the 27th. And the court were clearly of 
x opinion, that the objection was fatal. The party was not bound 


to ſet forth the year in which the act was paſſed, but having un- 
dertaken to do fo, and miſrecited it, it could not be rejected as 
ſurpluſage. Watſon v. Shaw and others, Mich. 29 G. 3. 2 Term 
Rep. B. R. 654- | \ 3 
24. The affidavit was, that the defendant was indebted to the 

plaintiff in 23 J. and upwards in trover ; the court ſaid that in an 
affidavit to hold to bail a word ſo technical as “ troyer” ought not 
to be uſed, and they diſcharged the defendant on entering a 
. appearance. Hubbard v. Pacheco, Eaſt. 29 G. 3. 1 Hl. 
Black}. 218. | 

25. An affidavit to hold to bail ſtated, that the defendant was 
indebted to the deponent in the ſum of 17, 600 J. and upwards, 
for principal and intereſt upon certain bonds, ſtating the dates, 
parties, aud ſums z the conditions of Which bonds were for the 
payment of certain bills of exchange drawn in Eng/and on A. in 
the Eaf? Indies, in caſe they ſhould be returned to England pro- 
teſted for non- payment; and then ſtated, that none of the ſaid 
bills of exchange were to his (the deponent's) knowledge or be- 
lief paid in India, but that ſuch bills were reſpectively proteſted in 
India for non- acceptance, and that the ſame were then unpaid, 
To this affidavit it was objected, that it was inſufficient, it being 
only to the knowledge or belief of the plaintiff, and that by the 
condition the bills were to be returned proteſted for non-payment, 
but the affidavit ſtated them to be returned proteſted for non · accept- 
ance. The court were of opinion, that the affidavit was ſufficiently 
poſitive, as far as it ſtated the knowledge or belief of the deponent 
that the bills were unpaid, for a more poſitive. ſtatement is not 


required where from the nature of the queſtion the party can only 


have a ground of belief, and cannot make a direct aſſertion. But 
the conditions of the bonds being ſet out, it appeared that the 
athdavit introduced another term into them, namely, that of the 
bills being returned proteſted for non-acceptance, which was ma- 
terial, and rendered the affidavit bad. But in this caſe the court 
would have allowed a ſupplementary affidavit. Hobſon and anatber 
y. Campbell, Trin. 29 C. 3. 1 H. Blackſt. 245. | : 

X 5 0 | 26. In 


Jide ante, 
| pl. 2. marg, 


| Ball, 


26. In an action by the aſſignee of 'n bankrupt and two others, 
d 


the — ＋ made affidavit that the defendant was indebted to the 
plaintif 

rupt's books, and as the deponent believed. The court were 
clearly of opinion, that the affidavit was ſufficient, and obſerved, 


that the, conſequence of not allowing it to be good would be to 


prevent the aſſignee arreſting the defendant at all, unleſs the 
others would aſſiſt him. Swarne,- Aſſignee, and iuo others v. Cram- 
mond, Hil. 31 G. 3. 4 Term Rep. B. R. 176. | 


27. The action was on the lottery act 22 G. 3. c. 47. to reco- 
yer ſeveral penalties for inſuring ſeveral tickets to different per- 
ſons, and the affidavit alleged Sa the defendant had promiſed 
and agreed to pay thoſe ſeveral perſons divers ſums of money on 
certain events, Cc. without adding that the defendant had taken 
and received any money in conſideration of ſuch promiſes. It 
was objected, that the defendant's promiſe without having re- 
ceived any conſideration was a nudum pactum, and therefore void; 
but if even that were within the act, there was another objection, 
namely, that it included ſeparate offences by inſuring with ſeve- 
ral perſons. But the court thought there was no foundation for 


_ either of the objeCtions, and that the affidavit was ſufficient, 


Holland qui tam v. Bothmar, Eaft. 34G. 3. 4 Term Rep. B. R. 228. 
228. By rule (K. B.) Ef. 31 2 3. it was ordered, that from 


and after the laſt day of the then next Trin. term, where any affi- 
davit is taken by any commiſſioner of that court, made by any 


perſon who from his or her fignature appears to be illiterate, the 
commiſſioner taking ſuch affidavit ſhall certify or ſtate in the ju- 
rat that the affidavit was read in his preſence to the party making 
the ſame, and that ſuch party ſeemed perfectly to underſtand the 
Tame, and alſo that the ſaid party wrote his or her ſignature in the 
preſence of the commiſſioner taking the ſaid affidavit. 

29. It was objected to an affidayit to hold to bail for penalties 


under the lottery act, that it ſtated in the AA. that the de- 


fendant inſured or cauſed to be inſured, c. but the court thought 
that the allegation was ſufficiently poſitive. Pritchett qui tam y. 
Rachel Croſs, Hil. 32 G. 3. 2 H. Black. 17. 

30. In an action for double rent under the ſtatute, the defend- 
ant was held to bail on an affidavit ſtating, that, on ſuch a day 
the plaintiff gave the defendant notice to quit, on, Cc. and that 
the latter held over notwithſtanding, by reaſon of which, and by 
force of the ſtatute an action had accrued to the plaintiff to re- 


cover from the defendant 108 J. &c, Per cur. —The affidavit does 


not ſtate poſitively that the defendant is indebted in ſo much to 
og plaintiff, it is only argumentative, which is not ſufficient in 
an affidavit to hold to bal. Wheeler v. Copeland, Trin. 33 G. 3. 
5 Term Rep. B. R. 34. a ee 
31. The affidavit was, that the defendant was juſtly and truly 
indebted to the plaintiff, for money actually advanced by plaintit | 
to defendant for the uſe of A. B., and for which money the de- 
fendant promiſed to be accountable, and to repay or cauſe to be 
repaid or ſecured to plaintiff in three days from the day of 2 28 
rr tiges 


s for goods ſold and delivered, as 1 by the bank-- 
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nir 's ſo advancing and lending the ſame. Per Lord Kenyon, C. J. 


30t 


At is not ſufficient for a plaintiff to ſwear poſitively to a debt, 


without ſhewing alſo the nature of that debt. Here indeed the 


aintiff does ſwear to a debt in the beginning of the affidavit, but 
ſwears to à concluſion of law, and afterwards diſcloſes pre- 
miſes which do not lead to that concluſion. Non conftat but that 
the money advanced by the Plaintiff to the defendant for the uſe 
of A. B. has been ſecured according to the contract to the plain- 
tiff, Jacks v. Pemberton, Eaft. 34 G. 3. 5 Term Rep. B. R. 952. 
2332. The affidavit to hold to bail ſtated, that the defendant was 
juſtly and truly indebted to the plaintiff in 4720 J. and upwards, 
under and by virtue of a certain agreement in writing, dated, &c. 
entered into between the deponent (the plaintiff ) and the defend- 
ant, whereby the defendant undertook and engaged that he, to- 


gether with A. and B., ſhould pay or diſcharge on or before, Sr. 


the balance of all ſubſiſting accounts between them, which ſaid 


balance is ſtill due and unpaid to this deponent. This was held 


to be very inaccurate and defective for the purpoſe of holding the 
defendant to bail. The plaintiff ſhould have ſhewn what the ba- 
lance was, and have ſworn that that was ſtill due and unpaid; 
whereas the affidavit went to the whole ſum mentioned in the 
agreement, which was inſerted as a penalty for ſecuring the ba- 
lance, and a. defendant canr$t be held to bail for a penalty, but 
only for the ſum ſecured by the penalty. Hatfeld v. Linguard, 
Hal. 35 G. 3. 6 Term Rep. B. R. 217. 


9 By the Statute 24 f. 6. 


x Urox the ſtatute it has been declared, that the ſheriff Lan- 
= not take bail on an attachment, but a judge at his cham- 


: 
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bers may. Anonymous, Mich. 8 G. 1. Str. 479. and Rex v. Bentley, 


Mich. 13 G. 1. ibid. 


2. It muſt appear that the bail-bond is to the ſheriff by the 


name of office, according to 23 H. G. c. 9. & folvend. eidem vice= 
comiti & afſignatis is ſufficient. Symes v. Oakes, Hil. 4 G. 2. Str. 893. 
- 0-55 Na 5 


3. It was moved to diſcharge a rule ſerved upon the ſheriff to 
bring in the body, upon the ground that he had taken a bail-bond, 
which he was obliged to do by the ſtatute H. 6., and had permit- 
ted the defendant to go at large, and could not by law take his 


muſt either bring in the body or juſtify good bail in court, for the 
2 is not concluded by the act of the ſheriff. Wolfe v. Col- 
ing wocd, Hil. 23 G. 2. 1 Wilſ. 262. VR Td | 9 2 
4. An action on the caſe was brought upon the 23 H. G. c. 9. 
againſt the ſheriff, for refuſing to take bail from the plaintiff, who 
had been arreſted by virtue of an attachment out of the court of 
Chancery. Upon a general demurrer to the declaration, the caſe 
was twice argued at the bar. The court, after taking time to con- 
ſider, were of opinion, that the action as laid could not be main- 
tained, and thought, it being the caſe of a proceſs iſſuing out of 
| Cc 4 Chancery, 


% 


And vide 
Davenport, 


$i; 


my again and bring it into court. But per cur, —The ſheriff - 


Bail. | | 

Chancery, that it did not come within the ſtatute 23 H. 6, c. 9. 
which directs that ſheriffs ſhall let all perſons out of. priſon 

them arreſted or being in their cuſtody. by force of any writ, bi 
or warrant in any action perſonal 3 which words are confined to 
Actions at law. A ſubſequent ſtature, 13 Car. 2. fl. 2. c. 2., which 
was made on the ſame ſubject, is diſtinctly confined to actions in 
the K. B. and C. P., and it does not appear to have been the in- 
tent of the legiſlature to interfere with a proceſs of : a court of 
ity. It is clear that the uſage has been to take a bail-bond in 
40 J. on an attachment, and it is ſo laid down, Danby v. Lawſon, 
Eg. Caſes Ab. 35 1. But it does not appear that he is obliged to 
take it by the ſtatute; If the party cannot be taken on the ſecond 
attachment, and a commiſſion of rebellion : iſſues, the commiſ- 
ſioners ought in all caſes immediately to bring the party up into 
court. There is therefore an inaccuracy of expreſſion in Harri- 
- ſon's Chan, Pract. 315. (which ſtates imperfectly the caſe of Ing- 
let v. 3 25 e Rep. 262.) where it is ſaid the commiſhon- 
ers t to take bail, and not the lingering in pri- 
ſon in their houſes. They en 8 i * keep the 
perſon arreſted in priſon; their duty is to bring: kin: up without 
delay to the court of Chancery. There are caſes indeed where 
they may not take bail. But if the ſheriff do wrong, it is for 
that court to interfere out of 'whifh the proceſs came. Lord 
Loughborough, who gave judgment, obſerved, that he did not mean 


392 


the. ſheriff to take bail, but that the queſtion then was, Whe- 
ther he was bound to do it by the ſtatute ? which the court were 
clearly of opinion he was not. Steed v. Acton, Trin. 30 G. 3. 
IH. Bach. 468. y i *% 1% 
| "The julg» 5. The defendant having been indicted at the quarter ſeſſions 
_ ment in this for an affault, a capiar was iflucd againſt him, directed to the ſhe · 
n med in riffs, who having arreſted bim thereupon, took a bail-bond from 
error in the the defendant and two others for his appearance at the next ſeſ- 
2 ſions. The bond being put in ſuit, the defendant, after oyer of 
azainft the the bond and condition, ſtated in his plea, that before the making 
opinion of the ſaid writing obligatory: he had been indicted, &c. that the ca- 
Ene, viz Punt iſſued thereupon, and that he was arreſted by virtue thereof; 
2 H. Blackſt and that he executed the bond with the condition in order to ob- 
18. where tain his diſc the indictment being pending and undetermined, 
mente uf the and that he did not enter into any recognizance or other ſecurity 
Judges axe Whatſoever to our lord the king for his appearance at the ſeſſions in 
ry fully the condition of the writing obligatory mentioned, or at any other 
fad court or ſeſſiong whatſoeyer to anſwer the indictment, neither was 
any ſuch recognizance or ſecurity given to the king on that behalf, 
The plaintiff demurrgd- generally, and infiſted that as ſheriffs 
having arreſtcd the, defendant under a ſeſſion's proceſs, they 
were not only juſtified but bound-to take an obligation for his ap- 
pearance at the return of the writ, and relied upon the 23 H. 6. 
6-9. Buller, C. J. ſaid, that whatever power the ſheriff might 


tion is, Whether it is not taken away by a ſubſequent act paſſed 
| 1 in 


that there were no caſes of that kind where it would be right for 


have had in this reſpect under the ſtatute 23 H. 6. c. g. the queſ- 


27 


re 
th 
th 
- CC 
m 
CC 
it 
a1 
V1 


— 


we 


erer tn ese 


* 
CIA 


EZ Se ESE ed AE: 2. x 45 


—_- — 


court ſaid, that theſe paſſages in 


/ 


„„ 
in the next reign, 1 Edw. 4. c. 2. It is clear that at common law 
the ſheriff could not bail any perſons indifted before juſtices of the 


ace, though he might bail thoſe indicted before him at his torn. 
Now the ſtatute 23 H. 6. was not paſſed to enable the ſheriff to 


take bail in caſes where he could not bail before, but in order to 


tompel him to take bail in thoſe caſes where he might have taken 
bail aud negleQed ſo to do. Before this ſtatute the ſheriff might 
bail thoſe indicted before him, but the ſtatute 1 Edw. 4. c. 2. ma- 
nifeſtly ſhews that the legiſlature would not truſt to the ſheriff in 
ſuch caſes; for the act requires him to return all indictments 
taken before him at his torn to the juſtices at the next ſeſſions; 
and Hawkins expreſsly ſays, that the ſtatute takes away the ſhe- 
riff's power of bailing in ſuch caſes. In the 25th ſection of the 
ſame chapter he ſays, it is holden by ſome that by the common 
law the ſheriff might, by virtue of his office as principal conſerva- 


tor of the peace, bail any perſon arreſted on ſuſpicion of felony, 


or for any, other offence which is bailable. In the next clauſe 
ſays, But it ſeems that the ſheriff had no power ex officio to bail any 
perſon indifted of any erime before juſtices of peace. And in the 
27th it is holden, that at this day the ſheriff has loſt his power by 
reaſon of 1 Adio. 4. c. 2. by which it is enacted, that the ſherif 
ſhall not proceed on any ſuch indictment, but ſhall remove it to 
the next ſeſſions of the peace. there was a caſe before 
the ſtatute H. 6. in which he might have taken bail. And the 
Hawkins perfectly explained the 
meaning of the ſtatute H. 6. and were confirmed by the ordinary 
courſe of juſtice, which was conformable to his opinion, and that 
it was the ſheriff's duty to have taken a recognizance. Bengough 
and another v. Roſſiter, Hil. 32 G. 3. 4 Term Rep. B. R. 505., & 
vide 2 Hawk. P. C. c. 15. J 26, 27. | . 


(F) Securities given to Officers. Good or not by Weg. 


the Statute of H. 6. 


I, N debt on a bail-bond, exception was taken that the original 8. C. For- 
] 2 appeared to be returnable at a day out of term. It ue, 363. 
was ſaid they ſhould have pleaded the ſtatute H. 6. But the 


court held it not neceſſary, this being & void proceſs, Mills V. 
Bond, Mich. 7 G. 1. Str. 399. N 

2. The proceſs was in an action of trover ad dam. 100 l. and 
the condition of the bond was to appear ad reſp. de placito tranſgr. 
ſuper caſum ſuper aff, ad dam. 1001. ; this was urged to be a vari- 
ance, But per tot. cur. (the ſtatute of H. 6. being pleaded, ) there 
were only three things required ſo as to make the bond good. 
1ſt, It muſt be by the name of office; ad, to appear at a proper 


time: 3d, at a proper place. The ad reſp. is only ſurpluſage, and 


ſhall be rejected. Dauenport, Aigner, v. Parker, Mich. 4 G. 2. 
Forteſcue, 368. 


3. In a bail-bond, if the ſheriff take one bail it is enough, 


. though the words of the act ars * ſufficient ſureties, in the 2 | 
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tal number. But in the caſe of 2 bail bond the ſufficiency of ti 
| bail is not traverſable. Cook v. Brockhurft, Trin. 5 G. 2. For- 
teſcue 369. N N "I. : , 
Fide 1 Term 4. The writ was returnable coram demino rege ubicung. &c. and 
Rep. B. R. the bail-bond was without the ubicung. And per cur. — There are 
24% no ſet form of words for theſe bonds, if in ſubſtance they are to 
appear according to the deſign of the writ it is ſufficient. Shur 
Heworth v. Pilkington, Trin. 14 G. 2. Str. 1155, | 

5. One R. S. having been arreſted, the defendant gave an un- 
dertaking in writing to put in good bail on or before the return of 
the writ, or ſurrender the body to A. B. one of the officers of the 
ſheriff of or on default pay debt and coſts. The defendant 
having been ſued upon this undertaking, it was held to be void; 
for the ſtatute 23 H. 6. preſcribes the — of ſecurity, and re- 
quires the bond to be given to the ſheriff for the appearance of the 
| 34 for no other purpoſe, whereas this undertaking is for 
mething independent of the appearance of the defendant; and 
f again this is only a fimple contract, and not of ſo high a nature as 
th ſecurity which was intended by the ſtatute. Rogers v. Reeves, 

© ich 27 G. 3. 1 Term Rep. B. R. 418. 


The 2 zH. 6. 6. In debt on à bail-bond, the declaration ſtated, that the 


e- ſheriff had arreſted the defendant on the 4th of November by virtue 
bonds is Of 2 pluries capias, returnable on Monday next after the Morrow of 
private law; ll Souls, and took bail conditioned * his appearance on the 


yet SN Morrow of Al Soult, that the defendant did not appear, and that 


f — tbe the ſheriff aſſigned the bond to plaintiff, Plea non ef fa@um, and 
Herifto on the trial the plaintiff had a verdift. It was afterwards moved 


_— _ to arreſt the judgment, on the ground that the bond was void 

court muſt Under the 23 H. 6. c. g., becauſe it appeared on the face of it to 

take notice have been taken after the return of the writ, as ſtated in the condi- 

that enables tion. On the other hand it was contended, that the ſtatute 23 H. 6. 

him to take c 9. muſt always have been pleaded, and that it was equally 

ſuch bond. neceſſary that it ſhould be pleaded ſince the ſtatute 4 Ann. c. 16. 

Pri. 224, 20. as before; for the ſtatute H. 6, relates only to officers, and is 

| not general but particular in a generality. But the court deter- 

- mined, that the ſtatute is'a general law, independent of the ſtatute 

Ann.; for though it is ſaid to relate to officers of a certain deſcrip- 

tion, yet all the Ins are included in ity for it gives all of 

them a liberty of being bailed ; but whatever doubt there might 

have been before the palling of the 4th of Ann., that ſtatute re- 

. moves it, and ee makes it a general law, and ſo it was 

determined in Saxby v. Kirkut, and the court muſt therefore take 

notice of it. The bond is directed by the ſtatute, to be condi- 

tioned for the appearance of the defendant at the return of the 

writ ; now it was impoſſible that any appearance, according to the 

condition of the bond, could anſwer the purpoſes of the writ. 

| judgment was accordingly arreſted. Samuel v. Evans, Tria. 
28 G. 3. 2 Term Rep. B. R. 569. i 


* 
9 
_ 
we 
„ 


7 E. 
_— PI Y 


S 


g F F 


© 
— 


G eres ee een 58 


reren 


2 judge's order, Hadderweek v. Catmur, Mich. 7 G. 2. Pratt, 22 


caſe of damages for a malicious proſecution can never be con- 
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| (G) 17 what Actions. 


, 17 was held that, upon a affidavit, the writ may ba 8. C. War 
Fe FAT bail eat ah roll the order of the ws 3 
2 judge at his chambers, for it is more an action of propert7 

than a tort, Catlin v. Catlin, Trin. 16 G. 2. Str. 119 9. 
2. In an action for crim. con. the defendant may, be held to bail S. C. Barnes, 


C. B. <6 .. ; 8 | | 4 of? 1 : 
by the ERS the plaintiff's wife, that the plaintiff being beyond ſea, his wife received informs 
ation that the plaintiff was dead, whereupon the defendant afterwards married ber, and a motion, was 
made to diſcharge the defendant upon a common appearance, which the C. J. inclined to; but F * 
and Reeve, Juſtices, thought that entering into the foundation of the orders was examining che . 
e e ings btn . eee 


3. The plaintiff 1 recovered, in the court of Meudbn in n 5h | 


rance, damages and coſts for a malicious proſecution to 2500 /,, fems C 
arreſted the defendant here and held him to bail, on an afhda- — * * 
vit of ſo much being due to him upon à judgment or decree, and ditfereatly 
the court held this did not warrant holding to bail, for upon a yr 
dęeree here there can be no bail, and whatever might be the caſe ht hen 
of a money debt contracted and ſued for abroad, yet this being a Hu. bb 
ſtrued to raiſe a debt here, De Balf v. Mackenfie, Mich. 19 G. 2. 
$tr. 1243: . 3 
4. Where damages can be reduced to a certainty, as in core- 
nant for payment of money, or where a tenant covenants with 
his landlord to pay a certain ſum for every acre of land he plows 
up, or the like, the plaintiff is entitled to bail, otherwiſe not, eſpe- 
cially without a judge's order previous. It is not reaſonable that 
a defendant, ſhould be held to bail for ſuch damages as plaintiff  _ , 
fancies he has ſuſtained, and is pleaſed to ſwear to. Reynold/ow v. 
Blades, Eaft. 26 G. 2. Barnes, 108. L420 


7: 


| , 8 Bail muſt be put in to an action on a judgment before the And the bail 
© 


endant can apply to ſtay the proceedings pending a writ- of muſt be per- 
error to reverſe the judgment on which the action is brought. — 
Smith v. Shepherd, Mich. 33 G. 3. 5 Term Rep. P. R. 9. © Longttatfe, 
; T4 | ha Mich. 36 G. 3. 6 Term Rep. B. R. 455 


, 


(H) Upon Writs of Error. Wu. 


J. THE plaiatiff recovered upon a bottomree-bond, and upon à The condi» 
a writ of error the defendant put in no bail, and the queſ+ nnen FF 
tion was on the words of the ſtatute, which are bonds for the the rae | 
22 of money only. t per cur. — The contingency: having of 500 .J. 


ppened, this is now in every reſpect a bond for the payment of ing tbe 


money only, and therefore there muſt be bail. Pitt v. Coney, — 
Mich. 8 G. 1. Str. 476. 1 
— * N tures 
el ſuch date, and brought, the court held that bail aught to be given. Defbordes v. Hor 
Hil 78.2. 2535, 2Kely, 181. 8.0. But whery the eagdition was, that i ——— 


| perſon's 
[ 


Ov. 414 N 1 9 
3Viter 489. 
g — — — i 


396 Bail, 

d on's cellar with beer, the defendant would y notexceeding 100 l. and error brought the 
P bail was e eee 
upon a quantum meraits Thrale v. Vaughan, Trin. 16 G. 3. Str. 1190, S. C. 1 Will. 29. 


But vide 2. Though it cannot be required of executors or adminiſtrators 
Robinſon, to find bail in error, yet if they will ſubmit to do ſo the court 
„eben, May take it, and it will bind the parties. Loſerre v. Johnſon and 
Trin. Emily, Hil. 13 G. 1. Str. 745. Wh PER 
10 G. 2. Str. 1077+ And. 25. 1 | 

Where a de- 3. Pending error to reverſe an out! on meſne proceſs, the 
| -ow vero defendant * moved to quaſh . becauſe no bail was 
— having given. Sed per cur. That is never done until the outlawry is re- 
beenoutlaw- verſed, and then bail is taken to appear to an original to be 
— brought within two terms. Duckett v. Martin, Trin. 6 7 G. 2. 
- envde of the Str. 95 1. ** a 


plaintiff's demand, and having brought error, aſſigned his being beyond ſea at the time of the out. 


lawry, and it was therefore reverſed ; a. queition aroſe whether the plaintiff ſhould have ſpecial bail, he 


having then made an affidevtt for that purpoſe. - And the court were of opinion, that they had (by virtue 


cfg &5; W. & M. c. 18. f. 3.) adifcretionary power to require it or not, that the want of an affi- 
an then mad 2 time for the new action that muſt be 
 Srought. Serocold v. Hampſon, Bart. Hil; 16 G. 2. Str. 1178. S. C. and S. P. 1 Wilf. 3. Fide For. 

n A rule had been obtained to ſhew cauſe why an attachment ſhould not iſſue againſt the 
| ſheriff of Middleſex, for diſcharging out of his cuſtody the defendant, who hd been taken upon a capias 

»tlagatem, on his attorney's engaging under his hand “to appear for che defendant, and reverſe the out- 
« lawry,” without taking ſecurity by bond in double the ſum for which bail was required, purſuant to 
theat 4&5 W. & M. c. 18. f. 5. which directs him ſo to do in all caſes where ſpecial bail is required 
by the court. Upon cauſe ſhewn, the court were clear that this was not a caſe within the 12 G. 1, 


©. 29. ſ. 2. requiring an affidavit of the debt, and marking of the proceſs, as had been infifted, and the 


court were very ſtrongly inclined to be of opinion that the ſheriff bad ated improperly, and told his coun- 
fel, that the better way would be to put in bail. And Deniſon, J. ſaid, that a defendant cannot reverſe 
- an outlawry, without giving ſuch. bail as the law requires. Aud Yates, I. obſeryed, that by the 
13 Car. 2. ftat. 2, c. 2. ſ. 4. no ſhetiff can diſcharge any perſon taken upon a capiat ut „ With. 
out a ſuperſedeas firſt had, (the words are, ( without a lawful ſuperſedeas firſt had and received for the 
. ſame.” And by 5 G. 2. c. 27. f. 5- no ſpecial writ nur proceſs ſpecially exprefling the cauſe of 
action ſhall be iſſued, where the cauſe of action in a ſuperior court ſhall not amount to 107. But the ca- 
N wc a 2 original, ſpecially expreſling the cauſe of action. Cracraft v. Gledowe, 
4 G. 3. Burr. 14 

In another caſe the queſtion was, Whether in a caſe originally requiring ſpecial bail, and the defendant 
Kanding out to an outlawry, he can come in and appear to the outlawry, without putting in ſpecial bail? 
Which was determined that he could not; and the filazer was directed not to iſſue a ſuperſedeas till the 
defendant had put in ſpecial bail. Campbell v. Daby, Trin. 6 G. 3. Burr. 1920. | 


: 4. A writ of error being brought (in ejectment), and the bail 
thereon offering to juſtify in court, it was objected for the defend- 
ant in error, that the recognizance was irregular, for that the 
party, plaintiff in error, ought himſelf to be bound as required by 

ſtatute 16 17 Car. 2. It was anſwered, that by that ſtatute the 
recognizance of the party himſelf alone is ſufficient, and fince he 
hath not taken advantage thereof, but hath found ſureties, defend- 
ant in error has a larger and probably a better ſecurity than by 
law he is entitled to. The practice was reported to be various, 
ſometimes the party himſelf was ſingly bound, and at other times 
ſureties engaged for him. 'The bail juſtifying in court were 
allowed. Goodiifle v. Bennington, Trin. 10 & 11 G. 2. Barnes, 75. 


5. It was moved for bail upon a writ of error in an action of 


debt, upon bond conditioned for payment of 300 /., mentioned in 
a ſurrender of copyhold by way of mortgage, and not for perform- 
„ ance of covenants wherein judgment had paſſed by default. Per 
; l . 5 5 ; — — N cur. 
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aur. There muſt be bail; this caſe is out of the ſtatute 16 


15 Car. 2. but within the ſtatute 3 Fac. 1. Modi v. Armſtrong, 
Mich. 12G. 2. Barnes, 78. 


6. After an award of execution againſt bail in a recognizance 
in error, they brought a writ of error as to ſuch award of execu- 


tion. Plaintiff moved for leave to take out execution for want of 
bail on the writ of error brought by the bail, and obtained a rule 
to ſhew cauſe, which was diſcharged, no bail in this caſe being 
required, „Trin. 18& 19 G. 2. Barnes, 194. 

7. Defendant having brought a writ of error and put in bail 


| thereupon ſoon after, was ſerved with a rule for better bail, and 


thereon gave notice to juſtify at a judge's chambers, but did not. 
The bail not being juſtihed within four days, plaintiff took a cer- 
tificate thereof from the clerk of the errors, and ſued out a ca. /a, 
which was held to be regular. Defendant has not time of courſe 
to perfect his bail till the term next following, where the rule is 


' ſerved in vacation but ought to juſtify before a judge; and if the 


plaintiff be not ſatisfied with that, then defendant having done 
every thing in his power, is entitled to time till the next term, but 
not otherwiſe. De Revoſe, Executor, v. Hayman, Mich. 21 G. 2. 
Barnes, 211. ” ay 


8. Error on a judgment in debt on bond in the penalty of. 


1470 l., and it was inſiſted that the bail ought to juſtify in double 


the ſum the judgment was for ; /ed per cur. the ſum recovered is 
double the debt really due, and it is ſufficient for the bail to juſtify 


in that ſum. Afoore v. Lynch, Eaft. 21 G. 2. 1 Will. 213. 
9. Motion to ſtay proceedings by defendant in error, in eject- 


ment, for want of better bail, the plaintiff in error having entered 


into a recognizance purſuant to the ſtatute 16 & 17 Car. 2. in the 
value of two years' meſne profits only, and double coſts ; and it was 
ſaid, that by the practice of that court (C. B.) the recognizance 


+ ought to be in two years and a half meſne profits, though in K. B. 


two years 1s ſufficient. The ſtatute leaves the ſum to the difcre- 
tion of the court, and gives a writ of inquiry as to meſne profits 
and damages. 'The court thought two years' value a reaſonable 
ſum, and ſtaid proceedings on the judgment pending the writ of 

ade a general rule, that for the future . 
zances ſhould be taken in the value of two years“ profits, and 
double coſts. Roe ex dem. Fenwick and others v. Pearſon, Eaft. 


24 C. 2. Barnet, 103. 


10. An action was brought on a bond given to the plaintiff and 


another, who were creditors of one S., by the defendant (a third 


_ perſon) as ſecurity for a partial payment of the debt of S. (which 


was thereby liquidated and aſcertained) to his ſeveral creditors, 
viz. 15 f. in the pound by inſtalments, which bond was to be for- 
feited if S. ſhould make default in the ſaid payment. The plain» 
tiffs having obtained judgment againſt the defendant, he brought 
a writ of error, but gave no bail upon it; and the queſtion there- 


upon was, Whether this bond, given by a third perſon, and made 


to third perſons for payment of a ſum certain by inſtalments, (the 


laſt whereof was {till future,) be an obligation conditioned for te 
5 | | | Payment | 
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payment of money. only within the-3: Fac; f. 6. fl. made to avoid 1 
En delays of executions? And it was determined to be 4 8 


nd for payment of 5 only; and liquidated as to the ſum; ths 
and that the being pays inſtalments made no difference. . 
Chauvet and another v. Alfray, Hil. 32 G. 2, Burr. 746. * — 
11. After verdict the plaintiff in error put in bail in due time, nat 

' a rule for better bail was ſerved on the ſervant of the attorney of bar 
laintiff in error on a Tugſday, which the attorney himſelf never ge 
ye 
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new until Saturday; upon this it was moved for two days' time 
to perfect the bail. But the court abſolutely refuſed to give any 
time, unleſs it could be ſhewn that there was real error in the re- 
cord, which not being done, they took it for granted that it was 
brought merely for delay, and refuſed a rule. Handa/yde v. Mor- 
an, Trin. 2 G. 3. a Will. 144. 255 | nds $62 14 
KOSSH: f a 2. All the Judges were of inſert Hat where the . ae of 
A debt is brought upon a judgment, „ upon a Writ of error 
— 1 brought, bail ought not whe required; for theſe reaſons : 1ft, That 
Stad was, the original contract is drowned in the judgment, and that no im- 

0 Ea rh plied contract ariſes between the parties from the judgment; nam 
A ri of er- Iudicium redditar.ininvitum ; 2d, The Ratute 3 Jac. 1. c. 8. having 
tor brought enumerated debts of an inferior nature, it excludes; thoſe of a 


Dan ſuperior. 2 Rep. 46. Archbiſhop of Canterbury's caſe., 3d, The caſe 
| | -tainedin an . Of Tahlar v. Baker, 3 Keb. 802. is direct in point, that no bail ſhall 
: oy be given. The queſtion is not, what the legiſlature ſhould: have 
nen dne, but what it has done. And the ſtatute ought not to be ex- 
K. B. (up- tended in this cafe beyond the letter; becauſe actions of debt upon 
da n former zjadgment ought not to be favoured, being for the moſt part odious 
Ae dne in und oppreffive. Biddleſon v. Whitel, Trin. 4 G. 3. Blackfl. 506. 
that court by the adminiſtrator, plaintiff's inteſtate, in an action of debt upon a bond, conditioned for the 
payment of money only, (which former judgment was confeſſed by warrant of attorney,) was or was not 1 
. obliged to put in bail on ſuing out ſuch writ of error, upon the ſtatute 3 Fac. 1. c. 8. (for it was agreed 
-_ ©» "Not to be within the ſtatutes 14 Car. 2, ſtat. 2. c. 2. or 16 & 17 Car. 2+ c. 8. which extend only to 
+ - writs of error after verdit) ? Lord Mansfield, C. J. delivered the opinion of the court upon this caſe 
| _ Cedlaring at the ſame time, that the opinion of all the Judges had been taken upon it. He premi 
cat there was no doubt but in the preſent caſe the original action required bail. But whether there 
| vaght to be bail on the writ of error brought upon the ſecond judgment, or not, there had been different 
ee 77 beg B. and C. P. The court of K. B. bad been of opinion, that bail was 
ot neceſſary; the C. P. that it was. Thi (K. .) it not to be neceſſary, in a caſe between 
- Goodwin and Goodwin, in the 10th Q. Atilidh, and this was on full conſßideration; but the court of 
Ci. P. wereof a different opinion, in a cafe which came before them in Lord C. J. King's time, between 
' Lepſon and Anderſon, if 2d G. 1. There had been judgment in that court in an action of debt pn 
a matyarxs brought there. An action of debt was brought upon that judgment, and the plaintiff obtained 22 
Judgment in that ſecond action. Upon that ſecond judgment a writ of error was brought, and the queſ- 
tion before them vas, Whether there ſhould be bail given upon bringing that writ of error ? It was objected, 
that the ſtatuth 3 Jac. 1. c. 8. does not extend to writs of error brought upon action of debt on judg- 
ments; and it was urged, that the ſtatute ought to be literally conſtrued, and that the practice was ſo. 
The court of C. P. beld, that the contract was the foundation of the whole, and that if bail might be 
required in the firſt action, then there ought to be bail given upon. bringing the writ of error, and there- 
Gore they of opinion in that caſe that bail ought to be given. And they took notice, that the prac- 
tics was foe Glthage for this court dld nat jn ſuch caſes require bail, but they did. All NE 
Dold, that bail is not requifite upon bringing u writ of error upon a judgment, in an action of debt founde 
| 255 a prior judgment ; for they hold, 1ſt, That the contract is extinguiſhed by the firſt judgment. 
24, That a judgment is no contract, nor can it be conſidered in the light of a contract, for judicium red- 
8 ditur in invituz, d, Another reaſon why bail cannot be infiſted upon, is, that an action of debt upon a 
| is an aCtion of a ſuperior nature to an action of debt upon bond, or any of the other 
particulacly' ſpecifies in the Ratute 3 Jac. 1. and therefore ſhall not be included in it agreeably to the 
reaſoning uſed in the Archbiſhop of Canterbury's caſe. 2 Rep. 46. b. That if the makers of a ſtatute 
had intended that it ſhould have extended to this action of a ſuperior nature to thoſe which are ſpecified 
i» it, they would hore begun with it, and would have mentioned ie prior to thoſe ef an inferior natu's. 
| | Angry 7: ö 
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lowance was ſerved on 


4th, Another reafon is, that this ſtatute ought rather to be taken literally than extended. There was a 
caſe of Taylor v. Baker, (in M. 29 Car. 2. reported in 3 Keb. $02.) where Holt upon this ſtatute 
bail in error upon a judgment given in an action of debt on judgment. But Mg. J. Wild ſaid, 
chat this ſtatute extends not to executors nor to judgments, but ought to be li taken, eſpecially the 
ice ever fince having been not to put in and the enumeration is only of debts of an inferior 
nature. Ef it ſhould be thought ſtrantze that bail ſhould be required when the action is only upon a con- 
tract, and ſhould not be required hen the action is upon a judgment, which is of ſo much higher a 
nature the afiſwer is, that in the former caſe the legillature have required it, in the latter they have not, 
unleſs a judgment could be eſteemed a contract (which we think, ig cannot). This is therefore a caſus 
wmiſſus, and the ſtatute is not to be extended by couſtruction, actions of debt on judgments are in 
oppreffive, though there may be ſome particular caſes where they may fairly be accounted for. 
or theſe reaſons, all the Judges are of opinion that, though in the original action bail was requirable, 
yet it ought not to be required on writs of error upon actions of debt brought on ſueb judgments. 
» 'A writ of error returngble in Pariiament was brought upon a judgment in the K. B. in an action of 
debt upon a recognizance in error: And the plaintiff in error in Parliament not having entered into a re- 
$ognizance purſuant to the 3 Jac-1. c, 8. the defendant in the writ of ertor moved for, and obtained, « 
rule for the plaintiff in error to ſhew cauſe why the defendant in error ſhould not be at liberty to ſue out 
execution for want of fuch recognizance, Upon argument, Ld. Mansfield, C. J. ſaid, be ſhould have 
thought that theſe caſes ought to be liberally conſtrued, as they ariſe upon remedial laws. But in that 
daſe of Bidleſon v. Whytel, it appeared that the determinations had been otherwiſe, and we miſt not de 
2 from ſettled determinatic that'caſe the weight of authorities prevailed. Wilmot, I. expreſſed 
mſelf to the like effect. The court ordered it to ſtand over to inquire into the practice ; the rule was 
afterwards moved to be enlarged, but the rule was never drawn up, nor any thing farther done in conſe. 
quence of it. So that the defendant in error probably gave up his motion wb at liberty to ſue out, 
execution.” Trinder v. Watſon and another, Mich. 5 G. 3. Burr. 1866. 


| | I 
13g. In error upon a judgment in ejeione firme, the practice is 
For the bail in error to juſtify in double the rent. Evan Thamas v. 
Goodtitle, Mich. 10 G. 3. Burr. 2501. ra AR | 
14. A cauſe was tried on the 25th May, a writ of error was ſued ,Yide allo the 
out and allowed on the goth, and on the ſame day 2. copy of the al- df Doe 

plaintiff's attorney; final judgment was 244 another 
ſigned on the 14th June, and execution ſued out the ſame-day, v- Brace- 


within four days after which bail in error was put in. The exe- Py 


cution was ſet aſide; for notwithſtanding the practice which 26G. 3. 
obtained of ſuing out a writ of error before judgment ſigned, Term Rep. 


© that the rule requires bail to be put in within four days after the 180. *: (e). 
allowance, there is no opportunity of putting in bail before judg- queſtion how 


ment is ſigned, for till after that time no bail can juſtify. Jaques many days 


v. Nixon, T. rin. 26 G. 3. 1 Term Rep. B. R. 279. = | — 
ant to put in bail in error, it was determined that he had four clear days, and in that caſe where the 
Judgment was figned on the Monday, and execution taken out on the Friday fe the execution 


. ,was ſet aſide for irregularity, the plaintiff not being entitled to ſue it out before Saturday. Bennet v. 


Nicholls, Mich. 31 C. 3. 4 Tem Rep. B. R. 121. 


18. Where the principal in error becomes a bankrupt pending 
the writ, the plaintiff (in the original action) may have re- 
courſe to the bail, becauſe bail in error have not the alternative of 
"ſurrendering the principal, as in other caſes. Southcote v. Braith- 
waite, Hil. 27 G. 3. 1 Term Rep. B. R. 624. who 
16. If a writ of error be followed up by the plaintiff in error 
regularly putting in bail, it will operate as a /uper/edeas, and the 
taking out execution after the allowance of a writ of error, 
and before bail put in, does it at his peril 3 for if the writ of 
error be regularly followed up, the execution will be ſet afide. 
But if bail be not put in in due time, the writ of error is an abſo- 
lute nullity. Lane and ethers v. Bacchus, Trin. 27 G. 3. 2 Term 


Kr. B. R. 44. . ; 
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(1) Where common, and where ſpecial Bail. And 


neceſſary in what Caſes. (Where there ſhall be 


common Bail, though the Proceſs be bailable). 


1. JF an action be non-profled the defendant may be held to bail in 
a ſecond for the ſame cauſe, Turton v. Hayes, Trin. 5 G. 1. 


Ser. | 
2 Debt on bond nor eff factum pleaded; and verdict and judg- 


ment pro quer. To a /ci. fa. on this judgment the defendant 


pleaded bankruptcy, and that the cauſe of action accrued before; 
and on the trial it appeared the bond was given before the bank- 


. ruptcy, but the judgment was after; and the judge who tried the 


cauſe being of opinion againſt the defen ant, there was a verdict 
for the plaintiff. And afterwards, in an action of debt upon the 


Judgment, it was moved that the defendant might be diſcharged 


22 


upon common bail, becauſe the bond which was the foundation of 
the demand was before the bankruptcy, /ed nom allacatur for per 
cur. We can look no farther backward than the jud and 
2 a there muſt be bail. Combes v. Blackall, Mich. 8 G. 1. 

_ 2 | 
The defendant after judgment ſurrendered himſelf in diſ- 


execution, during which time the plaintiff brought an action of 


debt upon the judgment, and after a recovery in that action the 


defendant lay two terms more without being charged. And the 
plaintiff brought another action of debt upon the ſecond judg- 


ment; whereupon the defendant moved for a /uper/edeas as to the 


two firſt actions, and that common bail might be accepted in the 
that in the 


laſt. And upon conſideration both were granted. It was agreed, 
22 action of debt in a judgment ſpecial bail might be 


required, but the court ſaid it would be an handle of oppreſſion 


to carry it any further. Chambers v. Robinſon, Mich. 1 G. 2. 


Str. 782. 


4. Defendant, ſuperſeded three years before, was arreſted again 


for the ſame debt. He moved to be diſcharged on entering a 


common appearance, but it appearing that the plaintiff's atto 
in the former aQtion, had, after leaving a declaration in the office, 
deſerted the cauſe and abſconded, whereby the defendant obtained 


n ſuperſedeas by ſurpriſe without plaintiff's knowledge, the defend- 


 * _ ant was held to bail. Whalley v. Martin, Mich: 7 6.2. Barnes, 62 


5. Plaintiff's teſtator had executed a letter of licence to defend- 


ant for five years, which were not expired at the time the defend- 


ant was arreſted and held to bail at plaintiff's ſuit. It was moved, 


that defendant might be diſcharged upon entering a common ap- 


pearance, but the court denied the motion, being of opinion that 
entering into the queſtion about the letter of licence, (which could 


ol the cauſe. Birch, Executer, v. Douglas, Hil. 7 
5 3 


not amount to more than a releaſe,) Ir into the merits 
* 


dag of his bail, and lay two terms without being charged in 


CINE. 


_ r oo 4 a Mw A A+ a 


. 
- 


— 


T Wo I FO 0} © Wo 'T. LO WIT. T7, GO" WF 


„ r 


he ſuperſeded himſelf, and then 


defendant when 


ſuit, and on à motion to diſcharge 


s. The defendant was furrendered by his bail after judgment, 3. c. Rep. 
and lay two terms without 8 d in execution, after this ub. 


e plaintiff brought debt upon the — on 
judgment. And the court held, that common bail only ſhould be „. Jordan, 
required, it being the plaintiff's own laches net to detain the. 5 
be might, and it was ſaid to have been ſo ruled and others, 

Executors, 


before, : Hall v. Howes, Eaft. 9 G. 1 Ser. 1039. v. Foot, Eaſt. 14 C. 3. Cowp. 72. 


7. In an action of debt on bond, the defendant was held to . 
ib on the plaintiff's affidavit; defendant moved for a common x 

appearance, and that the plaintiff might produce the bond to the 

court upon an affidavit that the defendant had great reaſon to 


believe that the whole ſum due was paid by one of his co- 


obligors, which would appear by indorſements made on the ſaid 
bond when produced. The plaintiff in anſwer made affidavit, that 
100 l. and upwards remained que to him on the bond after all juſt 
allowances, that he had ſcen the bond which was uncancelled and 


in full force ſome few months before, but he had miſlaid it, and be- 
ing confined with illneſs, could not ſearch for it. It was urged for 


the plaintiff, that no declaration 1215 yet delivered, defendant was 
not entitled tooyer of the hond. But after a declaration with a profert 
in cur. he may demand oyer. The court held, that as the matter 
of bail is diſcretionary, and as the meaſure of the ſum for which 
bail ought to be given, is with certainty to be had only from the 
bond itſelf, the bond ought to be produced, and for want of pro- 
2 it a, common appearance was ordered. Shaw, Bart. v. 
Hauulint, Mich. 10 G. 2. Barnet, 72. 3 SUIT. 

8. Though the defendant do put in ſpecial bail, yet if no bail Yet vide | 
be required on the action, the court may order a common ap- Lene v. 


b ö d a . oh 
pearance. Robinſon, one, & c. v. Nicholls, Trin. 10 G. 2. Str. 1077. 1: 2 


the caſe of an executor, and the court ſaid, though they could not require the defendant to give bail, 
yet if he will ſubmit to do as other defendants do, the court may take it, and it will bind the parties. 
A. ; 5 y 


9. The action was on a judgment obtained- againſt defendant Treſpaſs, 
for 9 J. debt, and the debt with the addition of coſts amounting schalt and 


to more than 10 J., the defendant was arreſted, but the court held — he 


that he ought to be diſcharged, and ſaid that was the conſtant default, and 
practice where the debt for which the judgment was obtained 9-257 

was under 10. Robinſon v. Nicholls, Trin. 10 & 11 G. 2. quiry, 204. 
Andrews, 15. S. C. Str. 10% 3x5 —_— 
2nd 10 J. coſts taxed. The plaintiff brought an 8 don of debt upen the juigment, and held the de- 
fendant to bail; but it was ruled by Deniſon and Fotter, Juſtices, that where a judgment is not for an 


| original debt or ſum due above 10 J. the court will net hold defendagt to ſpecial ball. Creflay v. Kell 


and others, Hil. 19 G. 2. 1 Wil. 120.— And wide | almer v. Needham, Eaſt. 3 G. 3. Burr. 1389. 

In a ſubſequent caſe the ſame rule was held in the K. B., and Lord Mansfield regretted that there 
ſhould be a difference of practice between the court of C. P. and that court. Aſton, J. ſaid, be thought 
the practice of K. B. was more in favour of liberty. Afterwards Lord Mansfield took occafion to men- 


tion, that he had laid the matter befote all the Judges; that they thought the practice in the K. B to 


be more reaſonable and more agreeable to the act of (parliament; and that he believed the court of C. P. 
would alter thar practice. Belither v. Gibbs, Trin. 7 G. 3. Burr 2117. . An action was brought upon a 
udgment of noniuit merely for coſts, and it was held there could only be common bail. Buſh v. Bates, 
ich. 11G. 3. Burr. 2660. S. P. as to the action on the judgment for debt and coſts, Anonymous, 
Trin, 14 G. 3- Cowp. 128. The _—_—_ in a former act on was held to bail for the coſts of a non 
b r the caſes of Palmer v. Needbam and 


Belither v. Gibbs were cited, I prob Cf and for. cur. No inftance has been ſhewn wherd 

"the court (C B.) has refuſed to to ſpecial bail where the whole or part of the demand (upon which 
the action upon judgment is brought) ariſes from the recovery of coſts, but a multitude of caſes the 
other way : And we ſee no reaſon io depart from the practice of the court. Coſts recovered for a 
groundleſs proſecution are as fair -a debt as for any other confideration. And per Gould, J. The Re- 
porter in Belither v. Gibbs muſt have miſtaken Lord Mansfield, for 1 was then a judge in this court, 
and remember no ſuch conference. Nightingale v. Nightingale, Eaft. 19 G. 3. Blacktt. 1274. And 
in a ſubſequent caſe in K. B. where the debt in the former action was under 10 J., but being increaſed , 
by the cofts in that action in which the plaintiff recovered, the defendant was held to bail in an aftiog 


ht on that judgment; and on a motion that he might be diſcharged on common bail, Lord Kenyon 

faid, that as a different practice had prevailed in the different courts, it was proper that a conference 
ſhould be had with the Judges of the C. P. in order to make the practice in future uniform. ' And 
afterwards his Lordſhip laid, that the reſult of a conference was, that they had agreed to conform to the 
praQtice of the other court (C. P.), by which a perſon under fimilar circumftances with the defendant 
may be held to ſpecial bail. Lewis v. Pottle, Hil. 32 G. 3. 4 Term Rep. B. R. 570. | 


10. The plaintiff had judgment in an action of trover, and 
pending error, he brought another action of trover for the ſame 
goods againſt another defendant, whom it was moved he might 

old to bail, but the motion was denied. Adams v. Broughton, 
: Trin. 10 & 11 G. 2. Andrews, 18. | | 
; . 8 and 11. The plaintiff ht his action for 200 J., as the loſer of ſo 
8. much by gaming, and the queſtion was upon the 9 Ann. c. 14. 
ar. 79% which TE an action of debt, at any this ei three months, 
againſt the winner, whether the defendant ſhould be held to bail. 
And the court ordered ſpecial bail. Turner v. Warren, Mich, 
11G. 2. Str. 1079. | | 
12. Bail was ordered for 200 J. in an action for a malicious 
proſecution for forgery upon plaintiff's affidavit. Defendant 
moved for a common appearance, and it appearing that plaintiff 
_ was not acquitted of the indictment upon the merits but upon a 
flaw, and no precedent being produced of an order for bail in 
ſuch an action, (though for falſe impriſonment there was,) the rule 
to ſhew cauſe why a common appearance was made abſolute. 
Ruſſell v. Gately, Eaft. 11 G. 2. Barnes, 76. | | 
a9. - 13. The ſtatute 11 & 12 V. 3. requiring no ſheriff to take 
Rayner v. ſpecial bail in Wales, or counties palatine, on proceſs out of V. 
Eat, » Mminſter-hall, under 20/., is not virtually repealed by the ſtatute 
280.2. 12G. 1. c. 29. reſpecting not holding to bail under 10/. Smith 
—_ y. Dudley, Mich. 12 G. 2, Str. 1102. 
neux v. Charles, Eaſt. 8 G. 2. Barnes, 69. | 


In debt, 14. Plaintiff made affidavit that defendant had ſeized and 
anner g, detained his wi to his damage, and a capiar was thereupon in- 
venant, by dorſed for bail without a judge's order. Rule for common 
cc eriam bail, appearance and ſuperſedeas, for the damages, in this - caſe are 
— 1 uncertain, and plaintiff was not entitled to bail without a judge's 
; 9 and Order, Le Writ v. Tolcbhen, Mich. 12 G. 2, Barnes, 79 | 

ſpecial action on the caſe, or covenant at diſcretion, for words, no bail unleſs Nander of title. Barnes, 80. 


10 an n 15. In an action for meſne profits after a recovery in eject, 
— ment, the plaintiff having obtained a judge's order to hold the 
againſt fe. defendant to bail, by miſtake made his ac etiam in trepaſs on the 
—_ caſe, inſtead of treſpaſs only, and after bail put in, defendant 


ane of hong mg Ved for a common appearance, which after ſome tn 


2 accepted. Treherne v. Greſſingham, Mich. 15 G. 2. hadbeen the 
s, 87. A 2997, landlord, 


| the court 
gave leave that he ſhould be held to bail z but would not order the others, who were his undertenants, 
to be held to bail, Duncombe v. Morteram and others, Trin. 2 & 3 G. 2. Pratt. Reg. C. B. 62. 


16. The defendant gave a bond of indemnity, and before any 8. P. deten 
breach, became a bankrupt; and being afterwards ſued; moved to mined in 


be diſcharged npon common bail, which however was refuſed. S.... 
Cruokſbonk v. Thompſon, Mich. 15 G. 2. Str. 1160. Tf 7 — 
| | 5 | Trin. 29 & 30 G. 2. Barnes, 113. 


17. A bankrupt may be diſcharged two ways, either by plead- Tarte v. 
ing his certificate if in time, or by applying to a judge (after — "rh 
his certificate obtained) after judgment or even pending error. : 
Graham v. Benton, Mich. 11 G. 2. 1 Will. 41. | | 

18. Where the afhdaylt to hold to bail was defective, and on But where 
that account common bail ordered, the plaintiff made a ſecond 1 
affidavit, took out a new writ thereupon, and held the defendant vere juti- 
to bail, and the next day moved to diſcontinue upon payment of fied and 
coſts : Sed per cur. The plaintiff has been too quick, he ſhould have N 
had the coſts taxed and paid before he took out the new writ; ſo they were 
the defendant was diſcharged upon common bail, and plaintiff forſworn, 
was ordered to pay the coſts of the application, Belifante v. Levy, ud date 
Eaft. 17 G. 2. Str. 1209. | A 

writ, and 


held the defendant to bail a ſecond time before he had diſcontinued the firſt action, the court would not 
order a common appearance; obſerving, that, had the plaintiff acted otherwiſe, the defendant would 
probably have run away. Olmius v. Delaney, Mich. 18 G. 2, Str. 1216. Wes 
In an action for a conſiderable ſum of money, bail bad juſtified, but the plaintiff not thinking them 

worth any thing, obtained a ſde - har rule to diſcontinue upon payment of coſts. Then making a freſh 
affidavit of the debt being due, carried the affidavit and declaration in the new action to the clerk of 
the rules, infiſting to have the declaration marked that ſuch a debt was ſworn to, in order to carry the 
declaration ſo marked to the marſhal, and charge the defendant in cuſtody with this new action. (The 
ſcheme was to detain him in cuſtody of the marſhal till next term, as, it being the laſt day of the term, 
the defendant could not be able to juſtify bail in the new action till next term.) The clerk of the 
rules diſcloſed this matter to the court, praying their direction. The court held this unwarrantable - 
conduct, and that the plaintiff ought bo Nas aſked leave of the court to charge the defendant in cuſ- 
tody, diſcloſing the whole of the caſe. And they diſcharged the fide-bar rule which gave the plaintiff 
leave to diſcontinue, ſo that the bail in the former action ftill remained liable. Beichiere v. Gan- 
ſell, Mich. 10 G. 3. Burr. 2502.—Plaintiff ſued out common proceſs againit the defendant, and with- 
out diſcontinuing he afterwards ſued out a bailable writ for the ſame cauſe, and delivered a declaration, 
after which and before plea, he ob:ained a ſide · bar rule to diſcontinue on payment of coſts. Lord Kenyon, 
C. J. ſaid, that as the firſt was not a bailable writ, the proceeding: in this caſe were regular. Biſhop v. 
Powell, Eaſt, 36 O. 3. 6 Term Rep. B. R. 616. | 


19. In an action of debt brought in C. P. on a judgment reco- Aſter trial 
vered in the Palace - court, the plaintiff held the defendant to bail, ae 2 
who thereupon moved for a common appearance, inſiſting that as — — 
bail had been filed in the original action, no bail ought to be ' ſuited, be 


required in that; but the court of C. B. refuſed to order a common "ought a 


appearance, the plantiff having had no bail in that court. Davies, 2 Ae. 
Executor, v. Lockie, Mich. 18 G. 2. Barnes, 94. | cake in 


held the defendant to bail ; but a common appearance was ordered to be accepted. Beckman v. De Witt, 
Trin. 33 G. 2. Barnes, 115. 5 


20. The defendant being arreſted for 25 J., lay in gaol until he 
was ſuperſeded, the plaintiff afterwards got a note trom him for 
| 8 Dad 2 * 20 J. 


210 . and brought a freſh action upon it, in which he held him to 
+ bail. But the court diſcharged him upon common bail, for it was 
a but a further ſecurity, and did not extinguiſh the former cauſe of 
f action which . ill have been declared upon. Taylar v. Wafte- 
; neys, Mich, 18 G. 2. Str. 1218. 

| Acqrtificat. 21. The defendant being diſcharged on the inſolvent debtors” 
 edbankrypt act 16 G. 2. 617. $18. ards promiſed to pay the debt by 
kalle har inſtalments, ſome of which he paid, and was arreſted for the 
when be - remainder ; but the court diſcharged him on common bail, ſaying 
— it was no new conſideration but the old debt. Turner v. Schomberg, 

would cy Trin. 18 G. 2. irs 1233- 1 | 2 
. ond Ao us hoon 3s abend apfs cer 5, of hy 
court directed z and Lord Manefield, C. J. obſerved, that the queſtion was, Whether this promiſe, made 


by the defendany under the cirgumſtances ſtated, and founded only upon a canſcientious obligation. 
ſhould 72 plaintiff to him in priſon ? which would be — adyantage of his conſelen · 
tjouſneſ; to 1 


it againſt conſcience, Bailey v. Dillon, Hil. 32 G. 2. Burr. 736. 


g 1 , 
8. C. Rep. 22. Plaintiff having made an affidavit of his debt in B. R. cauſed 
* Caſ. Prat. 


defendant to be arreſted, who removed himſelf to the Fleet by | 
+ Fabeai thypur charged with the action, and the plaintiff declared ; oh 
againſt him there without making à ſecond affidavit. Defendant 
moyed to be diſcharged upon entering a common appearance, in- 
| fiſting, that in order to hold him to bail regularly, the plaintiff If 
- ought to have made an affidavit of his debt in C. B., and procured | 
it to be indorfed on the declaration. But the court were of opi | 
nion that the rule of court Mich: 8 G. 2. extends only to — — 


F. B. 


where a declaration is the firſt proceeding, and not to this caſe. 
Sampſon v. Warren, Mich. 11 G. 2. Barnes, 75. | 
23. The plaintiff made affidavit that the defendants are indebted | 
to him in 1037. for goods of the plaintiff, which the defendants | 
have converted to their own uſe. It was moved, that the defend- 
ants might be diſcharged upon common bail, on an affidavit that | 
3 they were cuſtom-houſe officers, and ſeized the goods as pro- Ex 
3 hibited, and that a proſecution was then pending in the Exche- 5 
| | quer, concerning the ſame goods. But the court (X. B.) obſery- 
—_ >. ing, that the plaintiff had ſworn-poſitively, the defendants took 
| | nothing by their mation. Emer/om v. Hawkins and others, Mich, | 
\ |. 266.2. 1Wilſ. 335. | _ 
| 24. The court refuſed to order the defendant, who had been | 
zrreſted in an action for money lent, to be diſcharged upon entering 
a common appearance upon an affidavit, ſtating, that he had given 
the plaintiff promiffory notes for his whole debt, ſome of which 
; were then due and had been put in fuit; and the dthers were not 
* yet due; for they thought it a matter improper to be diſcuſſed on 
8 motion Stapleton v. the Baron de Stark, Hal 27 


G. 2. 1 ' 
defend. 25. A former action was brought by plaintiff and his wife, 
| Fre wat held. wherein the defendant was impriſoned for want of bail, and which 
- ation of action being diſcontinued, the defendant was charged in cuſtod 
affumpſir, ge novo, in an action by baron alone for the ſame ſum and cauſe 


Ni BY of action, but was diſcharged upon a common appearance, Nor- | 
that 1 man v. Beard, Eaſt. 29 G, 2. Barnes, 1 13. 342 | 4 


| [ought to haye been coyenant, the plaintiff diſcoatinued, and held the defendant to bail in a " 


ſetond action In covenant, Whereupon it was moved, that be alte de ee ee 


common appearance it not appearing that it was done with intent to b dan 
mere miſtake, 3 the rule. Bates v. Barry, Eſq. Trin, 1 2 Wi «hg as 
2086. The affidavit to hold to bail was, that the defendant was 
juſtly indebted to the plaintiff in 47. for money won by the 
plaintiff, at divers games or N &c., which the defendant 
| ral times promiſed to pay ; the defendant, being arreſted and in 
cuſtody, moved to be diſcharged, it appearing by an affidavit made 
by him that above the ſum of 10 J. was won at play at one time : 
And the court ordered a common appearance, though it was in- 
ſiſted that it might be preſumed that the money was won at 
ſeveral e, leſs than 10. each time, which would be a 
lawful debt. Young v. Mare, Eaff. 30 G. 2. 2 Wilf. 67. 

27. An ac etiam was put into a ca. ad. reſp. which was indorſed 
for bail by affidavit, and defendant was arreſted. and held to bail 
thereon, But by miſtake in the precipe for the writ left with the 
filazer no ac etiam was "inſerted, for want of which a common 
appearance was ordered. Hay v. Mann, Trin. 32 & 33 G. 2. 

Barnes, 117. e % s. 

28. The defendant had been arreſted by virtue of a writ taken Where the 
out four days before the end of Zafter term, returnable on the laſt 3 
day of the next Trinity term. The arreſt was within two days of y of ho 
the end of the ſame Zoff. term wherein the writ, iſſued. The Martha), to 
defendant remained a priſoner in cuſtody of the ſheriff till after the . * 
end of Trin. term following, without being charged with any ales by 
declaration, and then he applied to a judge to be diſcharged upon virtue of a 
common bail; but the judge having ſome doubt, ordered it to be 1 4 
moved in court, which ng done, the court were of opinion that 4, him to 
the defendant ſhould be diſcharged on filing common bail; Lord remove 
Mansfield ſaying, that there was no difference in this reſpect between 1 * 
the man's being in cuſtody of the ſheriff, and his being in cuſtody C. P. whete 
of the marſhal. Pullen v. White, Mich. 4 G. 3. Burr. 1448. ee 
was originally brought, the court determined upon the rule made in Trin. 2G. 1. 1716. ee 
Mourtell, Mich. 14 G. 2. 1740, cited Burr. 1449- Vide Rules and Orders B. R. prifited 1795, page 
210 aud 28g. & ſeg, 5 os 0 | 8 

29. The plaintiff held the defendant to bail- upon a ca. ad. reſÞ. 
in his own right, and declared as executor : And the court ordered 
a common appearance. Halley v. Tipping, Eaft. 10 G. 3. 3 Will. 61. 

30. It was moved in C. B. to ſtay proceedings in an action of 

debt on a judgment, and that the bail-bond might be delivered up 

becauſe the Yefendaht had brought a writ of error on the judg- 
ment, and given bail in error in the K. B., ſo that two ſureties 

were obtained at once for the ſame cauſe of action, contrary to 

Lord Raymond, 37. It was objected that no bail had been in the 

original action, in which caſe there may be bail in the action on 

the judgment, notwithſtanding the bail. in error. And the court | 
diſcharged the rule, becauſe there had been no bail given in that 
court. Kendal v. Carey, Trin. 11 G. 3. Blackft, 18. 

31. Where the action appeared to the court to be vexatious, 
the defendant havi 6 been arreſted in it was diſcharged on com- 
mon bail. Cor v. .. 12. G. 3. Black. $09, * | 

f Dd. 22. An 


406 Ball. | 
0 4 - 


- - 32+ An action of aſumpſit, wherein the defendant was held to 
bail, was removed out of the Manſbalſea by habeas corpus, And 
_ there being very ſpecial circumſtances, it was moved to diſcharge 
the defendant upon common bail; and the cafe of Lumley v. Quarry, 
Salk: tot. was cited, to ſhew that the court will examine into the 

cauſe of action on a habeas corpus, to ſee whether bail be requiſite. 


But per cur. The court never interferes in theſe matters, but 


where it is a caſe of manifeſt vexation; which this not appearing 
to be, the defendant cannot be: diſcharged from his ſecurity, 
Eeblia v. Hartop, Eaft. 13 G. 3. Blackft. 886. 4 
33. The action was debt upon a bond, conditioned for the in- 
- - , demnification of a pariſh againſt a baſtard child; the penalty in 
. the bond was 50/., and the plaintiff in his affidavit for holding de- 
fendant to bail had ſworn that he was juſtly indebted to him in that 
ſum. The defendant in an affidavit on which to ground a motion 
to be diſcharged on common bail ſwore, that only 3 J. and ſome 
odd ſhillings viere due. The court ſaid, the conduct of the plain- 
tiff was unjuſtiſiable. and that he was liable to an action. That in 
caſe of a bond conditioned for the performance of a promiſe of 


e marriage, and ſome other inſtances, the penalty is the real debt, 


$ 


Nor becauſe 34. 


but in other caſes the bail could only be taken for the ſum to 
which the plaintiff could be entitled for damages for the breach of 
the condition. The court granted a rule to ſhew cauſe why the 
defendant ſhould. not be diſcharged on common bail, declaring 
that they were perſuaded the plaintiff would not venture to ſhew 
cauſe „ a it. Kirk v. Strickland, Mich. 21 G. 3. Doug. 449. 


he was in- filing of common bail, becauſe he has become inſane ſince the 
2 arreſt. Kernot and another v. Norman, Eat. 28 G. 3. 2 Term 


_ © arreſt, Nutt Nep. B. R. 390. b 
6 v. Verney, Mich. 31 G. 3 4 Term Rep. B. R. 121. - . 


35+ The defendant was originally held to bail, and on the trial 
the cauſe was referred, and the arbitrator awarded 114. to be 
paid by the defendant to the plaintiff, with 2 J. for coſts, for the 
amount of which he was again held to bail; upon which he ob- 
tained a rule to ſhew cauſe why the bail-bond ſhould not be can- 
celled, and he allowed to enter a common appearance, on the 
ground that he could not be arreſted twice for the ſame ſum. The 
court were of opinion, that neither juſtice nor expediency required 
_ that the rule ſhould be made abſolute. - The reference put an end 
to the firſt action, and a new cauſe of action aroſe by the arbi- 
tration. Collins v. Powell, Mich. 29 G. 3. 2 Term Rep. B. R. 756. 
36. In an action upon an illegal conſideration, or where the 
legality of the contract is doubtful, if the defendant be arreſted, 


the court on affidavit of the fact will diſcharge him on common 


bail. Sumner v, Green, Mich. 30 G. 3. 1 H. Black. 301. 
v Ren 37. The defendant having been arreſted by the name of Sher- 
ing gold, and given bail in an —— which was for a penalty under 
G. 3. dhe lottery act for ſelling an unſtamped ſhare. of a ticket, ſigned 
Saw: 7 569.. H. Shergold, he applied to have the bail-bond, which he had exe- 
cuted in the name of M illiamt, given up, on an affidavit that that 
B 3 | was 


a "T-- 4 a4 «as Poo 


he court will not diſcharge a defendant out of cuſtody on 


was his name; and that he had not figned the name of Shergeld, 

and that he had not uſed or was known by. that name. An affi- 
Aavit was produced on the other fide, made by the perſon who pur- 
chaſed the ſhare of the ticket on which the action was brought, 
ſtating that the defendant acted as the owner of a ſhop where the 
ſhare was ſold; and ſold and delivered the ſhare of the ticket ſigned 
Sbergeld. On which the court refuſed to interfere in a ſuramary 
way, but left the defendant to his plea in abatement. Salter qui 
tam v. Shergold, Hil. 30 G. 3. 3 Term Rep. B. R. 572. 

38. In an action of debt upon a judgment by default, (for not 
producing the record on a plea of judgment recovered, and a repli- 
cation nul tiel record,) the defendant was holden to bail, though 
he had brought a writ of error. He had likewiſe been holden to 
bail in the original action, but the plaintiff had loſt his bail for de- 
claring upon a different cauſe of action from that mentioned in 
the writ and affidavit. Defendant applied to be diſcharged, on 
entering a common appearance, upon the ground that having been 
. arreſted and holden to bail in the original action, he ought not to 
be holden to bail in an action on the judgment. But the court 
held, that the plaintiff having loſt his bail in the original action, 
though by declaring on a different form of action, was in the ſame 
fituation as if he had not holden the defendant to bail at all, and 
therefore might hold him to bail in an action on the judgment, 
De la Cour v. Read, Hil. 34 G. 3. 2 H. Blackſt. 278. 

39. The plaintiffs ſued out an original writ againſt three defend- 
ants, in which was a ſet of counts againſt them as ſurviving part- 
ners of G., and another ſet againſt them in their own right only. 
'Two of the defendants were outlawed, and the third was held to 
bail in 20,000 J. for money had and received by the four partners, 
.G. being dead. The declaration contained counts againſt the 
defendants in their own right, without ſaying that they were the 
ſurviving partners of G. Whereupon it was moved that an exonere- 
tur might be entered on the bail-piece : Et per cur. The plaintiffs 
have abandoned their right to bail by the variation between the 
affidavit to hold to bail, and the declaration; therefore the rule 
was made , abſolute on the defendants filing common bail, 
Spalding and another v. Mure and others, Trin. 35 G. 3. 6 Term 
Rep. B. R. 363. | 

40. The defendant having been diſcharged out of cuſtody by a 
.rule of court, on account of ſome 3 in the warrant by 
virtue of which he had been arreſted, the plaintiff diſcontinued, 
and then ſued out another writ for the ſame cauſe of action, on 
which the defendant was again held to bail. It was moved to 
diſcharge him, on the ground that no perſon can be twice held to 
bail ſor the ſame cauſe. But it was anſwered for the plaintiff, and 
agreed by the eourt, that there was an exception to the rule when 
the defendant is diſcharged out of cuſtody the firſt time for ſome 
act over which the plaintiff has no control, and for which he 
was not anſwerable, which had been the caſe here, Houſin v. Bar- 
row, Hil, 35 G. 3. 6 Term Rep. B. R. 218. 
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Ne (K) In what Caſes. 


By what Perſons Bail muſt be 


8. P. Lek. 1, TY Efendant infiſtedion privilege as ſecretary to the Duke of 


man's caſe, 
cited 1 Wilſ. 


20. 


- Mecklenburgh, (a foreign miniſter,) but it not appearing 
on the affidavits that he did any duty, nor what was the nature of 


Defendant, his office, the court held he was not entitled to privilege. Holmer 


hilft 3 v. Gurden, Mich. 7 G. 2. cited 1 ill. 20. 


was in cu 


tody, produced a certificate that he was chaplain to an ambaſſador, upon which the officer let him go, 


und the ſheriff being ruled to return the weic, 


uvced an affidavit of this fat; upon which it was 


odjected, that it did nat appear the defendant ever did duty: And per cer. The act of parliament has 


not given protection to any but domeſtic ſervants of ambaſſadors, and it has alweys been part of the 


inquiry by the court, What was the nature of the office of every ſervant ? Seacomb v. Bowlney, Trin. 


16 & 17 G. 2. 1 Wilc. 20. 


* 


2, The huſband abfconded, and could not be taken, but the 


8. C. ad 
by 5 wife was arreſted by meſne proceſs, and moved that a common 


' appearance might be accepted for her, which was ordered. The 
reaſon is, that if the wife was to be held to bail, it would be in the 
Ki er of the huſband to ſet up a ſham action againſt her, and 
| Low her in continual impriſonment; otherwiſe, if the huſband and 
wife had been both taken, in that caſe both ſhall be held till bail 
be given for both: the reaſon is, that otherwiſe a woman might 
marry, a priſoner, and thereby being free from impriſonment her- 
_ defraud her creditors. . Blick v. Halpen & Ux. Ea. 8 G. 2. 
Barnet, 67. Mg 3 as n 
3. An attorney was committed for à groſs contempt of the 
court, and it being moved to bail him, the court, to preſerve its 
: dignity, refuſed. Farrell*s caſe, Mich. 12 G. 2. And. 298. 
| "Motion to | 4. The defendant was interpreter to the ambaſſador to the 
— Gilcharge | court of Great Britain from the Bey of Tripoli, and being arreſted 
har out of . proceſs out of the C. P. it was moved that he ſhould be diſ- 
execution, charged, upon the ſtat. 7 Ann., upon an affidavit made by the de- 
Land te. fendant that he was retained by the ambaſſador to be his inter- 
eretary to ay preter, and to tranſact his buſineſs in the cities of London and. 
ambaſſedor., Weſ{rninfler for the wages of 30 l. per annum, and that he was not 
| — ag a trader, nor liable to a commiTion of bankruptcy ; and upon fe- 
© did not lie | veral affidavits of other perſons that he was not a trader, and upon 
= houſe, the certificate of the ambaſſador himſelf that he was his interpreter. 
The naue But the court refuſed to diſcharge him, becauſe it did not +74 
of bis em- that the defendant was a domeſtick ſervant; and Wright, J. aid, 
on, it was formerly thought neceſſary that a foreign ambaſſador's ſer- 
andance vant muſt lie in the houſe, to entitle him to a protection under 
CT the houſe, the ſtatute. Malachi Carolinas Caſe, Trin. 17 & 18 G. 2. 
erb Will. 78. 285 | 8 
mould lie t And the general words 4c all writs and proceſſes ſhall be void take in this caſe ; and 
therefore the execution muſt be let aſide. Evans v. Higgs, Eaft.-: G. 2. Str. 797. Ld. Raym. 1524+ 
In the caſe bf the French Ambaſſador it was ruled, that the not lie in the houſe, but he 
muſt do actual ſervice, Wedmove v. Alvarez, Hil. 4 0. a. Strenge, 997. Fita 200, Vu. 
Tome v. Hamond, Barnes, 370. Ward v. Purcell, 1 Barnard. 79, 80. Moore's cafe, Ld. Riym, 108. 
Ward v. Percy, Ball v. F ita gerald, Ld. Raym. 1 It feems Lord Mansfield did not think it ne- 
ceſſary that the ſervant ſhould lic in the s houſe, Burr. 1677. Yide pot, pl. 16. 
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| 
| 
[ 
| 
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5. Plaintiff's affidavit was, that the defendants, (baron & feme,) | 
or one of them, were indebted for, He., provided for the wife. 
The huſband, an infant, moved for a common appearance. The 
court held, that if an infant marries a woman of full age, he is 
liable to her debts. But the affidavit not being ſufficiently certain, 
leave was given to make a new one, which explained what was 
due before defendant's wife was of age, and what after, and whe- 
ther the debt, or any part of it, became due before the marriage, or 
after, and the ſum for which bail was to be given was moderated 
at a judge's chambers. Purit v. Stroud & Ux. Eafl. 18 G. 2. 
Barnes, 9G. . 1 1 0 
6. Where a marriage is clearly made out, the court will order 
2 common-appearance to be entered for one who-applies for it, 
| ns a feme covert; but they refuſed to do ſo, in a caſe where the | 
defendant appeared to have acted as a feme ſale for twelve years, „ 
which taade. the matter doubtful. Holland v. Erjkine, Mich. - ; 
22 C. 2. Barnes, ioo. | , ' 

7. Defendant: having produced his certificate as a bankrupt, al- 
lowed and confirmed, moved for a common rance in an a- 
tion of debt on a bond for payment of money by inſtalments, ſome 
of which were not payable till after the bankruptcy; the queion 
was, Whether this was = debt diſcharged by the certificate or not. 

After the firſt default of payment, the bond is forfeited, and the 
penalty is the debt in law. The court granted a rule for a com- 

mon appearance, refuſing to enter nicely into the matter on bail 
or no bail. Knight v. Remy, Mich. 23 G. 2. Barnes, 1. 
8. Motion on the part of the defendant, who was maſter of Hen te 
the horſe to the Sardinian envoy, and alſo maſter of the Opera- ade the 
houſe, to compel the plaintiff in an action againſt him to accept In an aden 
common bail. It was objected, that the enyoy not having had an on the caſe, 
audience of the king at the time of ſuing out the writ, was not to pound 
| be conſidered as one in a publie character, and that the defendant fenden 
was not a domeſtick ſervant, nor was retained at all at the time of fora con- 
ſuing out the writ. And the courtheld, that the defendant ſwear- 5 gt, 
ing he was maſter of the horſe, and without being either a in regard 
domeſtick or menial ſervant,” was not ſufficient to diſcharge him. that be was | 
Poitier v. Crosa, Trin. 23 G. 2. Bachl. 48. 1 
Haſlan; the Bavarian Miniſter, as bis ſervant. Aﬀidavits were read to thew that he was hired by . 
the Count as bis Engliſh ſecretary at 30 J. a year for board and ſervice ; had a written appointment un- 
der the Count's hand; and that he from time to time had attended at his Excellency's houſe, and wrot 
and tranſacted many things relative to the Count% affairs ; that he was ſignified to the Secretary 
State, and his name inſerted in the liſt of proteQions in the office of the Sheriff of London and Mid- 
dleſex. Per cur. This privilege ariſes from the general law of nations, and not merely from the locil 
ſtatute of Queen Anne, which was made to pleaſe the Czar Peter, and ſent over very finely Muminated 
to Moſcow, The defendant and bis witneſſes have ſworn up to the requiſites neceſſary by the ftatute, 
and the e which it is founded. There was an attempt to ſhew that the alla sast was a 
trader; but the inſtance produced was only a fingle one of a buying, and that was ſeven years before. The 
rule was made abſolute. Triquet v. Bath, Eaſt. 4 G. 3. Blackſt. 471. Burr. 1473.—But In another - 
caſe, where the facts appeared to be, that the defendant had been protected by one ambaſfader, upon 
whoſe departure from England the plaintiff proceeded againſt the defendant, being then un ed, ant 
obtained judgment againſt him. The defendant brought a writ of error, pending which he was hired 
to another foreign miniſter as his phyſician, at 40 J. a- year ſalary, though another then ſtood u con- 
tinued upon the lift as phyfician to the ſame on. The defendant ſwore that he had preſerihed to 
ſome of the Count's ſervants, and that ſince his appointment he had not preſcribed to any other perſon 
but the miniſter's family, It appenced that the defendant kept a coach, and had bis 


© Ball. 

; that he had formerly been a trader, but had left off; but it was not aſcertained where or for how 
time he had practiſed as a phyfician, Soon after he was hired, the miniſter's ſecretary ſent to the 
iff of Surrey, who had an execution againſt the defendant, to acquaint him of the protection. All 
is was confidered by the court as merely colourable, in order to ſcreen the defendant from his debts, 
would not ſet afide the execution. Lockwood v. Ceyſgarn, Eatt. 5 G. 3. Burr. 1676. And it 
neceſſary that the defendant ſhould appear to have been in the ſervice of the minitter at the time of 
arreft ; for a public miniſter ſhall not take a man from the cuſtody of the law, though the proceſs 
the law ſhall not take his menial ſervants out of his ſervice. Heachfield v. Chilron, Hil. 7 G. 3. 


ſe it appeared that he was alſo purſer of an Engliſh of war, the protection was 
ing and another v. Atkins, Mich. 10G. 3. ; Will, 33. ka BE 


9. A member of parliament having been held to bail before the 
expiration of forty days next after the diſſolution of the parlia- 
ment, the court ordered the bail- bond to be delivered up upon 
entering a common appearance, Barnard v. Mordaunt, Efq. 
Taf. 27G. 2. Barnes, 110. * rf 
There as 100. By ſtat. 30 G. 2. c. 10. [. 18. it is enacted, That no 
g « perſon whatſoever who ſhall liſt and enter himſelf to ſerye as a 
„iu in © ſeaman on board my of the ſhips or veſſels of his Majeſty, his 
1 G, 2. 4 heirs, r., ſhall be liable to be taken out of the ſervice of his 
£74: «© Majeſty, his heirs, &c., by any.proceſs or execution whatſoever, 
ing aſea- either in Great Britain, Ireland, or any part of his Majeſty's do- 
anin 6 minions, other than for ſome criminal matter, unleſs ſuch pro- 
4 _ ec ceſs or execution be for a real debt, or other juſt cauſe of action; 
ing, was © and unleſs before the taking out fuch proceſs or execution, not 
reſted, and 4 being for a criminal matter, the plaintiff or plaintiffs therein, or 
— «ſome other perſon or perſons on his or their behalf, ſhall make 
3 © affidavit before one or more judge or judges of the Court of Re- 
© cord, or other court out of which ſuch proceſs or execution ſhall 
4 iſſue, or before ſome perſon authoriſed'to take affidavits in ſuch 
. courts, that to his or their knowledge the ſum juſtly due and 
„ owing to the plaintiff or plaintiffs from the defendant or defend- 
« ants, in the action or cauſe of action on which ſuch proceſs ſhall 
« iſſue, or the debt or damages and coſts for which ſuch execu- 
tc tion ſhall be iſſued out, amounts to the value of 20 J. at the leaſt, 
« 2 memorandum of which oath ſhall be marked on the back of 
- 2. (4 ſuch ſs or writ, for which memorandum or oath no fee 
«ſhall be taken. And if any perſon ſhall be nevertheleſs arreſted 
6 contrary to the intent of this act, it ſhall and may be lawful 
Thb plan- 44 for one or more judge or judges of ſuch court, upon complaint 
_ jected «© made thereof by the party himſelf, or by any one of his ſuperior 
that the de- any hes, Per 
fendant had ©* officers, to examine into the ſame by the oath of the parties, or 
abſented 4 otherwiſe, and by warrant under his or their hands and ſeals, 
" Ring'sfer- to diſcharge ſuch ſeamen ſo arreſted contrary to the intent of this 
vice wo act, without paying any fee or fees, upon due proof made before 
Says after et him or them that ſuch ſeaman ſo arreſted was actually belong- 
ing to one of the ſhips or veſſels of his Majeſty, his heirs, Oc. 
© But the © and arreſted contrary to the intent of this act; and alſo to 
- court bell «© award to the party ſo complaining, ſuch coſts as ſuch judge or 
*ice. coati- ©© judges ſhall think reaſonable, for the recovery hve! he ſhall 
.puex whilſt (6 have the like remedy that the perſon who takes out the ſaid 
defendant's (c execution might have had for fs coſts, or the plaintiff in the 
nathe contl« _ =o = 4 . . — 8 « ſaid 


- 2015. Where the defendant claimed as Engliſh ſecretary to a foreign miniſter, yet 
diſallowed. 


Sgrrp- sel = eres eas pe 


2 2 2 
— 


11 ſaid action might have had for the dee ee dees ln tba 


e. 14. and cannot be held to bail for a debt under 207, Barnby v. Archer, Trin. 29 & 30 G. 2. 


fon voluntarily enliſting himſelf was not privileged from arreſts maden a@ 
a 


, proſecute any action or ſuit in any court of record, or court of peers, who 
“ mons of Great Britain for the time being, or againſt their or 


under colour or pretence of any privilege of parliament.” = » Wik 378, 


Ball. 1 


„ judgment had been given for him w againſt, the defend- geb v. 
« ant in the ſaid action.“ Bunton, Hil. 28 G. 2. Barnes, 95-. 


An armourer on board a man of war is a ſeaman in his Majeſty's ſervice within the ftatute 1 G. 2. 


Barnes, 114- ; 
11. The court (abſente Foſter, J.) were unanimous, that a per- But by the 


within the 30 G. 2. c. g. for that that act was only meant [2 5471. 


to privilege ſuch perſons from arreſts as were under that act com- in order to 
pelled againſt their will to ſerve as ſoldiers. Turner v. Turner, ee e 


Hlil. 31 G. 2. Burr. 466. want. 


mer. Goodall's caſe, Eaſt. 21 G. 2. 1 Wilf 416.—8. C. Lloyd v. Wooddall, Blackft. 29. But an 
out-penſioner of Chelſea College is not privileged, being under no military diſcipline. Mitchell v. 
Wharton, Trin. 6 & 7 G. 2. Pract. Reg. C. P. 60. A ſoldier who had been arreſted for a debt under 
10/. paid the debt in order to obtain his liberty; it was held to be equally reaſonable that the money 
ſhould be repaid, as that his perſon, in caſe the application had been made on that account, Gould have 
been diſcharged. Methuen v. Martin, Mich. 27 G. 2. Sayer, 107. But the legiſlature, in theſe aQts, 
had only in view the preventing of arreits in civil actions; they have no relation to crimes or apy thing 
of a crimiral nature. So that the caſe of a ſoldiet who is taken up for diſobeying is vedr.off fulices 
does not come witkin the act. Rex v. Archer, Hil, 2SG, 3. 2 Term Rep. B. R. 270. | 
12. A member of parliament is entitled to privilege to be free And per 
from arreſts in all caſes except treaſon, felony, and actual breach gun 5 oe 
of the peace; and therefore where a member of parliament was libel be a 
committed to the tower of London by a warrant from the Secretary breach of 
of State, charged with publiſhing a libel tending to a breach of the ** fee, 


peace, the court of C. P. diſcharged him without bail. Rex v. N 
Jobn Wilkes, Eſq. Eaft. 3 G. 3. 2 Vi 151. — 2 


cauſe I cannot find that a libeller is bound to find ſurety of the peace in any book whatever, nor ever 
was in any caſe except one, via. the caſe of the ſeven Biſhops, and there Powell, J. diſſented ; and I am 
bold to be of his opinion, and to ſay, that caſe is not law. 2 Wilf, 160. 


13. By ſtat. 10G. 3. c. 50. / 1. it is enacted, © That any Prior to this 
- « perſon or perſons ſhall and may at any time commence and 8 
cc equity, or admiralty, and in all cauſes matrimonial and teſta- were neceſ- 
« mentary, againſt any peer or lord of parliament of Great Britain, * 
« or againſt any of the knights, citizens, and burgeſſes, and the — 
c commoners for the ſhires and burghs of the Houſe of Com- about their 
any of their menial or any other fervants, or any other perſon wee pri- 
tc entitled to the privilege of parliament of Great Britain; and vileged-from 
« no ſuch action, ſuit, or any other proceſs or proceeding there- ene _ 
% upon, ſhall at any time be impeached, ſtaid, or delayed by or Upid:te, 


x4 | | 14. SF, 


418 Ball, 

: * ſhall extend to ſubject the perſon of 1 the knights, citizens, 
« and burgeſſes, or the commoners of ſhires and burghs of the 
« "Houſe of Commons of Great Britain for the time being, to be 


t arreſted or impriſoned abe ſuch ſuit or proceedings.“ 


Mario 156, The court will not diſcharge a bankrupt on common bail, 
ara, 


2 when the commiſſion appears to be groſsly fraudulent. Sowley v. 
18 G. 3. Ly 


N 
wp. . on v. rin. 5. + 128. | 
5 e by Read. Vincent. Bre, Mich. 32 C. 3 2 H. Blackft. 2. 


© Fideante, 16. The protection of the ſecretary of a foreign miniſter was 
ple 2. 4. )) att At mewrn ot rogifierte at the office 
bf either of the Secretaries of State, according to ſtat. 7 Ann. 
c. 1. / . But the objection was over- ruled; the ſtatute only 
requires the names of the perſons privileged to be regiſtered, for 


the purpoſe, of ing againſt the parties criminally for a vio- 
lation of that act. Hopkins v. Do Kastl, Hil. 29 G. 3. 3 Term 
Nep. B. R. 79. | 


N bens 17. The court would not diſcharge a married woman upon 


e plaintiff to borrow the money, gy Son the _ of 
g03. Wilſon action, ſhe poſitively denied ſhe was married. Partridge v. Clarke, 
Jb. El. 33 G. 3. 5 Term Rep. B. R. 194. 

20G. 3. N title Baron and Feme, Letter (K. 2). But in a caſe where it appeared by the 


| poſitive affidavit of the defendant, and waz not denied by the plaintiff, that at the time the debt was 
contracted the plaintiff knew the defendant was married. The cout laid, that though when a mar · 


- ried woman impoſes on a trader, and contracts on her own credit, they would not relieve her in a ſum - 


mary way, yet according to the lateſt authority on the ſulhect, where it ay rugs appeared that the 
defendant was a feme covert, and there has been no 2 of evidence about that fact, che court 
| rr aters v. Smith, Mich. 36 G. 3. 6 Term 
18. A perſon who has become bail for another to the ſheriff 
cannot himſelf be held to bail. In the ordinary tranſactions be- 
tween man and man, the creditor cannot always know the ſolv- 
ency of the party whom he is to truſt, and therefore it is neceſſary 
that he ſhould have this kind of proceſs to inforce the payment of 
his debt ; but the ſheriff has it in his power to take this or that 
| man for his bail; he is to have ſolvent perſons, and it is not ne- 
- ceflary that he ſhould. be armed with. this compulſory proceſs 
_ the bail. The practice is the ſame in all the courts, 
Brander and v. Robſen, Trim 35 G. 3. 6 Term Rep, 

8. R. 336. AS * * 2 a ; 


— (L)- Taken. By whom. ; 
But this is J, TAT ſheriff cannot take bail on an attachment, but a judge 
— 2 at his chambers may. Reſolyed by all the Judges. Ana- 
for a c- #299013, Mich. 8 G. 1. Str. 479. | 8 
dempt; ſerùi, where it is to compel an appearance. | 
2. A ſheriff's officer having diſcharged one whom he had ar- 
reſted, upon an undertaking in writing of a third perſon to put 


in bail given to himſelf, it was held by the court to be bad, not. 


being 


14 a 2. Provided, neverthdlefs, That nothing in this att 


v. Mary. pays + common bail, where it ap that at the time ſhe applied 
t 


% 


Bail. 7 


being given to the ſheriff. The ſtatute does not authoriſe ſheriffs* 
bailifh to take obligations for the appearance of perſons arreſted. 

It expreſsly mentions the bailiffs of a franchiſe, and only means 
thoſe officers who have the return of proceſs; for where the pro- 
ceſs is directed to the ſheriff, the indemnity muſt be to him. 
Ragers v. Reeves, Mich. 27 G. 3. 1 Term Rep. B. R. 418. 


. 


ra. 


s, and upon re 
chene? 
Ae habeas corpus, returnable immediat?, was lodged at 
5 the Palace-court in May 1742, to remove a plaint 
from thence into C. B., and nothing further was done till 20 N. 
vember following, when plaintiff ſerved defendant with a rule to 
put in bail. Defendant inſiſted that plaintiff ſhould have ſerved . _- 
ſuch rule within two terms after tha habeas brought, and was then | - 
too late. The court held, that if defendant ha 495 in bail upon 
his habeas corpus, without ſtaying to be forwarded by a rule for 
bail, and the plaintiff had not declared within two terms after bail 
put in, the cauſe would have been qut of court, but the rule for 
il is not limited to any particular time. And the rule to ſhew 
eauſe why the proceedings ſhould not be ſtaid was diſcharged. 
Clarke v. Harbin, Hil. 16 G. 2. Barnes, 90. | 
2. The defendant was held to bail in the City-court of London 
in debt upon a conce/ſit ſolvere, according to the cuſtom of that 
city; the action was removed into B. R. Defendant put in bail | 
above, and the plaintiff declared de nous in caſe upon promiſes, 
and proceeded to final judgment, and a /ci. fa. againſt the bail; and 
it was objected, that ho int below being in debt, and the plain- 
tiff having declared in caſe, he had thereby loſt his bail. Sed per 
cur.—It is the very ſame cauſe of action, and if the plaintiff had 
declared here on a conce/ſit ſalvere, the defendant might have 
his law, which he could not haye done in the City-court, and 
held the bail liable. Gunn v. Mackbenry, Trin. 24 C. 2. 
1 Will. 277. | | | 
23. By tat. 19 G. 3. c. 70. / 1. after reciting ſtat. 12 G. 1. 
6. 29+ it is enacted, That, from and after iſt Fuly 1779, no per- 
& ſon ſhall be arreſted or held to ſpecial bail upon any proceſs 
« iſſuing out of any inferior court, where the cauſe of action ſhall . 
6 not amount to the ſum of 10/4. or upwards, but that the like 
% copies of proceſs ſhall be ſerved, and the like proceedings ſhall 
& be had thereupon in ſuch inferior court in all caſes where the 
&© cauſe of action ſhall not amount to the ſum of 10 J. or upwards, . 
& as axe directed to be had by the ſaid recited act, in ſuch inferior 
* court, in all e where K cauſe of 4 ſhall not amount 
60 to the ſum of 40 ., any law or uſage to con notwith- 
e ſtanding,” | | "or 


(M) In inferior Court moving Cauſes - 2 
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CR EE, 


+1 RF Earn” ow mfcgct 


—_— 
1 


44 : Vall. 


«- 


' 3Viner474- (N) As to putting in Bail; and when. And the 5 

s Manner and Entry thereof. * — 

8. P. Bul- 1. TH writ was returnable on Wedneſday, and the bail-bond wy 

_— og was aſſigned on the Monday following; and the court 425 

G. 2. held, the plaintiff was too ſoon by a day, for that Sunday was not 

* to be reckoned.” Studley v. Sturt, Mich. 1 G. 2. Str. 782. | 22 

And if itbe 2. When a writ is returnable in one term, and the plaintiff for Callan 
1 default of defendant's appearance file common bail for him of a oY 

dut not in ſubſequent term the cauſe is out of court, it ought to be filed as bail: 

the term the of the ſame term. Edgar v. Farmer, Trin. 8 6. 2. Rep. temp. Gr, - 

_ Me Hardtu. 138, ; | | Ne 

nor in the term following, and the plaintiff to judgment, the proceedings will be ſet afide. b 

Smith v. Painter „Mich. 29 C. 3. 2 Term B. R. 119 5 | ; | och 

3. Jail before a. judge cannot regularly be put in before an ſo 

RA} without plaintiff e conſent. If thy plaintiff diſlikes ſuch |} Lok 

bail, he may cauſe defendant to be arreſted; he has no other 9. 

remedy, the ſheriff being unconcerned, and no bail-bond taken. 30 G 

If ſuch voluntary bail were ſufficient to prevent an arreſt, defend. the b 

ont might put in ſham bail, and thereby clude the writ, and the B. R 

proceſs muſt be loſt. Bail may be put in before the return of a 10 

writ after an arreſt, but never before, without conſent. Huggins after 

v. Bambridge, Eaft. 13G. 2. Barnes, 83. | 316 

4. After final judgment, it is too late to put in bail: the 11 

nizance plainly imports, that it muſt be entered before the defend - the r 

ant be condemned in the action. Jacen v. Knight, Trin. the t 

16 & 17 G. 2. Barnes, 02, _ a : Yet, 

5. The defendant was arreſted in Michaelmas term, but no bail- the a 

bond taken; the ſheriff being called on, returned cepi corpus ; and to an 

being ſerved with a peremptory rule to bring in the body, bail was 4 Te: 

put in, and perfected on the 3d 3 and the rule to bring in 12 

the body diſcharged; but the time for bringing in the body being jurid 

expired, and the plaintiff entitled to an attachment before the Badd 

bail was perfected, the ſheriff was ordered to pay the coſts of the 13 

N application. Peefton v. Tracey, Eſq. Hil. 20 G. 2. Barnes, 98. the f 

If theplain- . 6. Debt on a bail-bond. Plea that the bond was really ex- after 

riff accepts ecuted after the return of the writ, whereby the principal was in ba 

ment af a arreſted, and traverſe that it was executed before, and ſays the and t 

bail-bond, bond was dated before the day it was executed. A ſide-bar rule canni 

ne cannot had been obtained for the ſheriff to return the writ, upon a ſup- | Rolfe 


for the be- Poſition that the bond was bad, which the court would not 
riff to retun diſcharge until it ſhould be determined that the bail-bond was 


the writ. tha | 

good, and the rule was to that end enlarged. Lord Brooke v. 
So char the» Stone, Trin. 21 & 22 G. 2. 1 Will. 223. N 
caſe of Lord Brooke v. Stone, 1 Wil. 223. ruled according to the particular circumſtances. 


4 


The ede 5. An attachment having iſſued againſt the ſheriff, and the debt 4 
OE and coſts paid by the ſheriff into the hands of the coroner. It plain 


i pot ia was moved, that further proceedings on the attachment my * make 


makes inquiry after the perſons, and declares himſelf fatisfied 


Bail, 4s 


ſaid. Cauſe was ſhewn, that the plaintiff had loft a term (a after an - 


trial in the term), therefore that the attachment ought to ſtand as ng cb. 


a a ſecurity in caſe the plaintiff ſhould recover a verdict. The Serif if 


court ordered the attachment to remain in the office as a fecurity the plaintiff 
for the plaintiff's debt, and the defendant to conſent to go to trial OR | 
at the fittings after term. Gravett v. Williams, Trin. 15 G. 3. 5 


4 Term Rep. B. R. 352. u. (a). | | 
ſhall be ſet aſide ; but if he has been ſo delayed, then the attachment ſhall remaia in the office as a 


| ſecurity incaſe be ſhould obtain a verdit. Hill v. Bolt, Trin. 31 G. 3. K. B. 4 Term Rep. B. R. 35% 


Callan v. Tye, Mich. 34 G. 3. C. B. 2 H. Black. 235. a 
8. A teftatum capias into Briftol; the defendant put in ſpecial 


bail at Briſtol, inſtead of Middleſex. And three juſtices (abſente De 
Grey, C. J.) held, that the bail put in at Briſſol was no bail, and 


cannot be conſtrued as an appearance; and if the plaintiff enter a 
common appearance and waive the bail, he is entitled by the courſe 
of the court ” give notice of the declaration to the defendant in 
ſon, and for want of a plea he may ſign judgment. Fiſher v. 
2 „ Eaſt. 16 G. 3. Bach 1061. N wed 
9. Ordered that from and after the effoign day of Trin. term 
30 G. 3. the clerk of the bails of the court of K. B. ſhall mark 
the bail-pieces numerically as they are received. Regula Generalis, 
B. R. Eaft. 30 G. 3. * 5 | 
10. In an action by original, the defendant has till four days 
after the quarto die poft to put in bail. Frampton v. Barber, Trin. 
31 G. 3. 4 Term Rep. B. R. 377. | 
11, Bail were put in and juſtified, but there was no ſervice of 
the rule allowing the juſtification z but the plaintiff was preſent at 
the time of juſtifying, and oppoſed the bail though unſucceſsfully, 
Yet, however, the court held, that it was not regularly put in till 
the allowance of it had been ſerved, and that the ſheriff was liable 
to an attachment. Rex v. the Sheriff of Middleſex, Mich. 32 G. 3. 
4 Term Rep. B. R. 49939. | 55 | | 
12. It was held that bail above may be put in on a dies non 
juridicut, and the practice was ſaid to be the ſame in both courts. 
Baddely u. Adams, Hil. 33 G. 3. 5 Term Rep. B. R. 10. 
13. In C. B. where a capiar in a country cauſe is returnable on 
the firſt return of Michae/mas term, the defendant has eight days 
after the firſt day of full term, i e. after the quarto die poſt to put 
in bail, (conſequently he may put them in on the 14th November,) 
and the ſheriff being only liable in default of the defendant, he 
cannot be ruled to bring in the body till that time is expired. 


| Kolſe v. Steele, Hil. 34 G. 3» 2 H. Blaciiſt. 276. 


(0) Of giving Notice of Bail. AN 


1. Ling notice of bail under the party's door is not ſufficient. S. C. Cun- 
Rice v. Kelly, Eaft. ) G. 2. Rep. temp. Hardw. 28. 4 


2. Though notice of bail ſhould not have been given to the 
plaintiff, yet, if after the bail is put in, he takes notice of it and 


with 


* 


with them, it is the ſame Kine if he had notice before. Rin 


ee Eaſt. 7 G. 2. Rep. temp. Hardiu. 28. 47 
ey. Where the bail already put in intend to juſtify one day's 
| 22 notice of juſtification, or notice for the next day is deemed 


ufficient, unleſs Sunday intervene, and then notice muſt be given 


* on Saturday ſor M, . Tidd”s Prat. 138. Impey, 138. X. B. 
Netze of 4. Notice given to juſtify three bail is irregular, you may as 


ſtikcation. well give notice of three ſcore, and ſend the plaintiff to inquire 


good; BlackP. 1122. N F 


but notice 


4. B., and C., or two of them, will juſtify, is irtegular. Tidd's PraQ. 238. cites Loft. 26. 
. Wherever the defendant is guilty of a neglect in not putting 


in bail in due time, by which the: bail-bond becomes forfeited, the 
notice (in caſe the party means to put in bail in order to ſtay. pro- 
ceedings on the bail-bond) ſhould be, that he will put in and 

ect bail on ſuch a day, analogous to the caſe where the ſheriff 
is ruled; who, before he can diſcharge himſclf, muſt give notice 
that he will put in and perfect bail: And in that caſe, the plaintiff 
may. oppoſe the bail in court, without its being a waiver of the 
bail-bond. Ruled in Balders v. Gray, Ag,. 18 G. 3. Cowp, 769. 
Before this cafe, if regular bail were put in, and the plaintiff 
excepted to them, it was a waiver of the proceedings on the bail- 


bond. „ 
6. Notice of juſtifying bail by a new attorney, (the defendant 
having ed his attorney without leave of court,) was holden 


. irregular. Kaye v. De Mattos, Mich. 20 G. 3. Blachſf. 1323. 
7. In the C. P., where bail are put in in due time, the plaintiff 
is bound to ſearch in the filazer's book, and though notice in ſuch 
caſe is frequently given, it is a matter of fayour rather than of 
right; but if the bail are not put in in due time, then notice muſt 
given, Daulius v. Reid, "Mich. 31 G. 3. 1 H. Blackft. 529. 


N (P) Exceptions to Bail in general, and juſlifying. 
== (And who may be Bail.) 0 I 


Moor v. 1 [JFON error in debt upon a bond, the bail is to be bound in 
33 44 double the penalty recovered, but by the courſe of the court 
1 Wil. 413. it is ſufficient if they jultley in double what is really due. Gomez 
Serra v. Munez, Hil. 2 G. 2. Str. 21. | 
2. When bail are taken before a judge in town, they cahnot 
_ juſtify by affidavit, but muſt appear perſonally in court. Wing- 
Feld v. Goodridge, Mich. 7 G. 2. Barnes, Ga. 
23. Declared by che court (C. B.), that the defendant ſhall give 
notice of juſtifying bail two days before the day of juſtification, 
and that they will” not indulge the defendant. with any further 
time, it being an artifice to defeat the rule for obliging defendant 
to perfect bail in four days after exception taken, and is plainly 
getting two days, Teale v. Cheſhire, Eaſt. 12 G. 2. Barnes, 82. 
Ts . ee) 4. On 


— 


after them all over Londen. Allen v. Keyt, Mich. 17 G. 3. 


4. On Tueſday bail were allowed to juſtify upon affidavit, that * Fowlis 
notice of juſtification was ſerved on Saturday. And per cur. Two v. Grolve- 


days notice of juſtification is the general rule in all caſes. Elton 27 . 


v. Manwaring, Micb. 15 G. 2. Barnes, 88. | Barnes, 101. 
5. It is neceſſary not only to enter an exception in the bail- Where the 


bock, but alſo to give notice in writing to the defendant's attorney. defendant 


Satchwell v. Laer, Mich. 15 C. 2. Barnet; $8. diba 


- judge, and the plaintiff gave notice of exception againſt them, but did not enter his exception on 


the bail piece, and for want of a juſtification in court, ſerved the ſheriff with a peremptory rule to bring 
ia the body in fix days, for want of which plaintiff afierwa:ds moved for an attachment ; the 
court held, that an exception in writing on the bail - piece, and notice thereof to the defendant's attor- 
rey, are both neceſſary, and that for want of the former, the bail {which had Rood more than twenty 
days without 2 exception entered) were become abſolute, and the proceedings againkt the Geriff were 
ordered to be ſtaid. Goſwell, one, &c. v. Hunt, Eaſt. 23 G. 2. Barnes, 101. 

+ And verbal notice of exception was held inſufficient as reſpeRing proceedings againſt the ſheriff, 
notwithſtanding the deſendant's attorney proceeded by giving not- ce of juſtification, and attempting to 
juſtify bail who Wire rejected. Cohn v. Davis, Mich. 29 0. Jo 1 H. Black. 80. & wide Rogers 
v. Mapleback, Hil, 29 . 3» 15. 106. : "Lap L 


6. The demand of a plea was held to be a waiver of the excep- 
tion to the bail, for it is admitting the defendant to be in court, 


and in à condition to plead. Lifter v. Wainhouſe, Trin. 16 & 176: 2. 


Barner, 92. | , | 
7. It was woe to one of the bail (in error) that be was a But is ſub- 

Palace-court officer, but this was over-ruled. The rule of the court _— 3 

(C. B.) to prevent ſheriffs officers and others concerned in the exe- in chat of 
cution of proceſs, from being bail, extends only to proceſs of that Baſkerville * 
court, whereon defendants having been bailed by the officers who PERS | 
arreſted them, were greatly impoſed on and abuſed. Baſkerville, ruled, and 
Eſq. v. Chaffey, Haſt. 20 G. 2. Barnes, 99. - 8 u 
rite of Mich. 6 G. 4. extends to all baliffs, officers, and others concerned in the execution of proceſs. 

The rule was made for the benefit of plaintiffs, not merely to prevent impoſitions and abuſe on defend - 

ants, Filewood v. Smi h, Mich. 29 G. 2+. Barnes, 110. S. P. Bolland v. Prichard, C. P. Hil. 12G. 3. 

Blackſt. 799. So the court will not permit the keeper of a priſon to become bail.  Hawkias v. 

Magnall, Mich, 21 G. 3. Doug. 456. | | - Pt REF | h , 


8. The capiar was returnable the 15 Mart. and on the 4th Where the 
December bail was put in before a judge, 7th December plaintiff, Xen 
excepted againſt the bail and on. the 15th put the bail-bond in ſuit ball is in 
for want of a juſtification within four days after exception before vacation, or 
ajudge at his chambers, or time obtained to 3 bail; inſiſting 5 = oe 
that though the exception was in time of vacation, defendant defendant 
ought to have done every thing in his power towards perfecting the cannot re- 
bail. But the court held, that a juſtiſication before a judge is no 2 0 
juſtification but by the plaintiff's conſent. That the four days in judivy with. 


which the bail are to be perfected after exception, are meant to be in ſach term, 


the next four days in term. The bail were juſtiſied in coutt the ſe- — * 

cond day of the next term. The proceedings in the bail-bond were of the court 

8 ſtaid, though without coſts.  Fowlir, Ed. v. Groſ- 8e 

che next ſucceeding term (inclufive), A juſtification in the interim before a judge at his chambers is 

not neceſſaty ;- it is never of uſe unleſs where the plaintiff's attorney, to forward the cauſe, conſents to 

22 it (when offered) abſolutely in the ſame manner as if in court. Woodnot v. Lilly, Eaſt. 29 O. 
arnes, 111, 57 | 


F. Baden v, Piachbeck, Hil, 32 O. 2. Barnes, 1g. vide pifh pl. 11. 
3 Ee \ be 
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418 Bail, 
i 9- The bail who reſided in the country entered into a recogniz 
mance before a judge in town, and being excepted againſt, ſent up an 
affidavit of ſufficiency. They were permitted to juſtify by. that 
aſhdavit, without attending perſonally. Hooper v. Comings, Eaſt. 
23G. 2. Barnes, 102, | | | 
10. Plaintiff ſerved the late ſheriff with a perempt 
bring in the body, whereupon defendant put in bail, and juſtified 
de bene efſe before a judge; and for want of an exception within 
20 days, the bail became abſolute. Price and another v. Street, 
Ea. 23 C. 2. Barnes, 102. ; g N 
| 11. Defendant put in bail two days before the end of Eaſfer 
t * term; the day aſter term the plaintiff excepted againſt the bail, and 
for want of a juſtification before a judge, took an aſſignment of, 
aud proceeded upon the bail-bond. The defendant afterwards 
gave notice of, and juſtified the bail in court the firſt day of Trinity, 
and upon motion the proceedings upon the bail-bond were ſtaid 
without coſts. Lavibond v. y Trin. 27 28 G. 2. 
Barnes, 110. 2 3 267 eee 
(«) Thisis . If the ſame ball to the ſheriff become bail above, and the 
ed B. Plaintiff thinks them inſufficient, and would have them juſtify, 
ie is.other- muſt enter his exception, and give notice thereof that the de- 
wile, fendant may juſtify if he thinks fit: but if he negleQs ſo to do, 
P . the plaintiff cannot take an aſſignment of the bail-bond (a), having 
78 Reg. — bail 1 N 4 2 alſo on the 251 7 but muſt proceed 
28.2. — by ruling the ſheriff, who is anſwerable for their inſufficiency. 
N | ky — Pratt. 59. 7 | 
- pl. 6. —Letter W. pl. 5. ; W Jes 5 Le 
13. That bail are not houſekeepers is a ground upon which to 
oppoſe them; but if they be, the rent of their houſes is immate- 
rial, though under 100. nor is it WL that they ſhould have 
been aſſeſſed to the poor's rate. Tidd's PraF. 140. cites Loft, 
148. 328. 2 
— Bail have been rejected who did not know the defendant 
vr had been bail before, but did not know in how many actions, 
or for what ſums. But it ſeems that the \ circumſtance of not 
knowing the defendant, being only a mark of ſuſpicion, may be 
explained away. Tidd's Prat. 141. cites Loft, 72. 194. 
Bat id © 5: It was declared by the court, that the merely having no 
3 eech in England is not of itſelf a ſufficient objection againſt bail 
edel to prevent them juſtifying without other auxiliary circumſtances. 
to the bail, Imirb v. Scandrett, Mich. 4 G. 3. Blackft. 444. r 


ing in þ 8 
n amica. ee eee 


FT 3 


j<Qhon a good one, becauſe his property in Jamaica was not liable to the proceſs of that court. 


| Beddy v. Leyland, HiL 10 8. 4+ Burr, 2526. 2 


e, 16. One of the dull refided'within the verge of the court, and 
. . it was doubted whether that was or was not a ſufficient exception 


without other circumſtances, ſuch as — in debt, protect - 
ed, Sc. Glead v. Mackay, Trin. 14 G. 3. Blackfl. 956. 
17. Bail in error juſtified themſelyes de bene ee at a judge's 


Chambers in vacation, without the conſent of the plaintiff, * | 


rule to 
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his attorney attended and examined the bail. Held to be no bail, 9 
unleſs they had juſtified again in court within the firſt four 
days of the ſucceeding term. Hawkins v. Plomer and Hart, Eaft. 
16 C. 3. Blackft. 106. | f 

18. It is ordered by the court (C. B.) that from and after the The ad- 
laſt day of Mich. term 18 C. 3. no perſons who ſhall become ſpe- tional bai 
cial. bail for any defendant or defendants in any action or ſuit de- 175 89a 
pending in this court, ſhall be permitted to juſtify themſelves in themſcives 
open court as good and ſufficient bail for any ſuch defendant or in cot, 
defendants, unleſs ſuch perſon did actually become bail for ſuch geg 
defendant or defendants before the time that notice for the juſtiſi- chat ir ap- | 
cation of ſuch bail was dclivered to the plaintiff's attorney or 22 
agent. Regula generalis, C. B. Mich. 18 G. 3. 8 ” zoftification 
that they had not actually become bail before that notice was given according to the rule Mich. 18 G. 3. 
and it was held to be a ſufficient objection. Collier v. Godhiey, Mich, 30 G. 3. 1 H. Blackſt. 291. 


19. Wherever the defendant is guilty of a neglect in not 
putting in bail in due time, by which the bail-bond becomes for- 
feited, the notice (in caſe the party means to put in bail, in order 


to ſtay proceedings on the bail- bond) ſhould be, that he will put in 


and perfect bail on ſuch a day, analagous to the caſe where the ſheriff 

is ruled; who, before he can diſcharge himſelf, muſt give notice 

that he will put in and perfect bail: And in that caſe the plaintiff 

may. oppoſe the bail in court, without its being a waiver of the 

bail-bond, and ' afſfignment. *Boldero v. Gray, Eaft. 18 G. 3” 

Cowp. 769. | | 

20. Th clerk of the attorney for the defendant is an improper 8. P. Laing 
on to become bail for him, upon the principle of the rule of 1 n. 

Mich. 14 G. 2. ordering that no attorney ſhall be admitted as bail 2 Rack g 

in any action depending in that court (K. B.). Bologne v. Vautrin, 76. But aa 


Trin. 18 G. 3: Cowp. 828. attorney is 


; . ſufficient 

bail to ſurrender. Jackſon v. Trinder, Hil. 18 GC. 3. Black. 1180. 80 it was held, that an enter- 
ing clerk in the court of C. P. could not be bail. May v. Conſtable, Eaſt. 1 G. 2. Caſes Pract. 
Com. Pleas, 43. The rule prohibitiag atturnies from being bail comprehends clerks who are not arti- 
cled, as well as thoſe who ce, and is ſo underttood in both courts. Corniſh v. Roſs, Mich. 35 G. 3. 
z H. Elackſt. 350. But where the defendant is himſelf an attorney, his clerk may be bail for him. 
Dixon v. Edwards, Mich. 34 G. 3. 2 Anſtr. 356. ö | 


21. The juſtification of bail was oppoſed on the ground that 
the defendant had given eight notices to juſtify, and four of them 


in that preſent term by four different attornies, without having 


obtained the leave of the court to change his attorney, which (it 


was certified) by the eſtabliſhed practice of the court was necefſary 
to be done; upon which the bail were not permitted to juſtify. 
Machpherſon v. Roriſon, Trin. 19 G. 3. Doug. 217. | 

22. A Frenchman who had reſided in England 12 years in a 
houſe of 45 J. per ann. as a factor, and ſwore himſelf worth 20007. 
in the bank of Paris, but had no conſiderable property in England, / 
was admitted to juſtify as bail for 180 J., the defendant being bim- 
ſelf a foreigner. The other bail not underſtanding Zngh/b, the 
former who had juſtified was ſworn to interpret, and upon exa- 
mination was 0 allowed. Chr i/tie v. Filleul, Mich. 20 G, Zo 


Nac. 1323. | 
4 oo es 23. Bail. 


- 


| Bail. | 
23. Bail may be oppoſed on the ground of their not being 
Worth double the ſum ſworn to after payment of all their debts. 
Under this head may be ranked bankrupts who have not obtained 
+ their certificates, nor paid 155. in the pound. Mountain v. Mil- 
„ bar, Mich. 21G. 3. Fits Peng. 141. i 
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ruh 24. Though the rule for bringing in the body has expired, yet if 


: 2 the defendant juſtifies his bail beſore the defendant moves for an 


chere ci + attachment, the ſheriff is not liable to one. Thorold v. Fiſher, 


ſenb. cours. Eaft.28G.3. 1 H. Black. . Mw 
Vide Coker 25. It was moved to diſcharge the rule on the ſheriff to bring 
z ia che body, on an affidavit ſtating that the defendant had put in 
3H8.Bizke. bail ; and upon ſearching the office no exception was found to have 
been made. To this it was anſwered, that notice of juſtification 
had been given by the defendant, which was contended to be a 
waiver of the neceſſity of notice of exception; but the court 
held, that although there was a waiver as between the parties, yet 
tze irregularity was not cured as reſpecting the ſheriff, and there- 
ore they diſcharged the rule upon him. Rogers v. Mapleback, 
"Hil: 29G. 3. 1 F. Blackjt. 106. oy ** 

26. One convicted of perjury cannot be bail. Rex v. Ad- 

wards, Mich. 32 G. 3. 4 Term Rep. B. R. 440. a 
But as the 27. Bail were put in on Monday zoth April, on Wedneſday 2d 
8 May an exception was entered, and on Monday the 7th May, no 
fefted, 3 bail being juſtified, an attachment iſſued. It was contended, that 


courtrefuled this was regular, under a ſuppoſition that the bail ought to have 
. 2 * — 1 been perſected on the Saturda Are, vx. th May ; for that 


ment. North the four days allowed for perſecting bait after an exception were 
v- Evans, incluſive. But the court held, that the firſt of the ſour days was 
2R-Black®: reckoned excluſively, and the laſt inclulively ; and thereſore that 
% ſtthe attachment could not iſſue until T; veſday the 8th May, the pre- 

ceding ome being one of the four days. North v. Nos, Fel. 


326. 3. 2 Black}t. 35. 


28. Motion to jultify bail. Notice was given two days before 


that freſh bail would be added, and juſtify on that day. Per cur. 
You ſhould have added the bail firſt, and then give two days' notice 
that they would juſtify : you cannot give notice of both at once. 
Anon. Trin. 35 G. 3. 2 Anſtr. 564. 


1 ( Q_) Given by a wrong Name, and the Offence of 


perſonating another. | | 
988 bt e people put in bail in feigned names, and becauſe there 
as no ſuch perſons, they could not be proſecuted for per- 
ſonating bail on the, ſtat, 21 Jac. 1. c, 20. So the court ordered 
them and the attorney to be ſet in the pillory. Anonymous, Trin. 
66. 1. Ser. 384. 8 | 
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(R) Liable in what Caſes, and how far. | 3Viner gta. 
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TH plaintiff out of the penalty of a recognizance of bail & c. . 
I Jevicd not only the money recovered, but ſome cofts not in- 4 123. 


cluded in the judgment; and upon motion it was beld, that the 
equitable coſts. may be levied out of the penalty of a bond, yet it 
may not be ſuffered to be done agaiuſt the bail, aud fo the overptus 


money was ordered co be returned, Baldwin v. Morgen, Hil, .. 


26. 2. Str. 826. | 2 85 
2. The /atitat was with an ac etiam for 80 f., and the dec haration 


was ad danmum 150 J., and the verdict for 104, and there being 


variety of opinions in the books, contradicting one another, whes 


ther the bail ſhould be liable pro tanto, or totally diſcharged z the 


court determined, that as on the one hand there was no colour to 
ſubject the bail to more than they were bound in, let the plaintiff's 
demand be ever ſo much more, ſo on the other hand there was ng 
reaſon the plaintiff ſhould ſuffer by his moderation in taking bail, 
the recognizance ſhould be conſidered as as an agreement to pay 
80 J. or deliver up the defendant, Martin v. Maar, Hil. 5 G. a. 
Stra. 922 . | Ce. 

3- In an action of treſpaſs and affault, to the damage of 500, 
a judge had ordered bail for 1404., in which ſum the bail were 


bound jointly and ſeverally. The plaintiff had a verdict for zoo , 


and the bail moved to ſtay proceedings againſt them both on 
their payment of 140 J.; but the court were of opinion, that as the 
damages in the writ were laid at 500 J. there was no fraud upon the 


bail; the recognizance is ſeparate as well as joint, and in its nature 


a judgment, the award of the court thereupon is, that the plain- 
tiff have execution; therefore, ſo far as the penalty of each recog- 


nizance will go, it is juſt and equitable the ſame be applied towards 


ſatisfaction of the condemnation-money, for payment whereof, 
and not for any particular ſum, the condition is. The practice of 
the X. B. had been mentioned, but the proceedings there by bill, 
where bail is, taken without any particular penal ſam, differs 
widely from the form of proceedings in C. H., and muſt be go- 
verned by the ac etiam bille, otherwiſe bail might be defrauded. 
Calverag. & Ux. v. De Miranda, Eaft. 11 G. 2. Barnes, 76. 
4. It was agreed by the court, and at the bar, that if the pri 
Gpal defendant dies after the return of the ca. /a., although his 
death be before the ſuing forth the firſt /crre farias, the bail are fixed 
with the debt and coſts in point of law, and the fcire faciag rare 
only an indulgence of the court; and ſaid to have been fo ruled 
in 2 B. Vide 2 Wilſ. 67. in Filetood v. Poppletwell. 07 | 
F. The defendant was ſued on a bail-bond, and had paid 
his principal's whole debt, and his own coſts, But the court, on 
conſidering precedents, held that the coſts of the action againſt - 
the principal and the other bail muſt alſo be paid before pro- 
ceedings could be ſtaid. Waller v. Carter, Eoft, 12 G. 3. 
ln 1 2 E e 3 LOGS 6, Upon 


'% 


- difference 


3 1 
But wide 6. Upon a motion to ſtay proceedings againſt bail upon their 
1 recognizance upon payment of the debe worn to, and the coſts, 
> CG. 3. it was inſiſted, that the bail are liable for the ſum recovered by 
K. B. cited the verdict, though exceeding that for which the defendant was 
Rn held to bail. But the court ſaid the contrary was the ſettled 


ether v. practice.  Fackſon v. Haſſell, Hil. 20 G. 3. Doug. 330. 2 


Gibbons, in C. B. foft, pl. 9. f 


J. It was determined by the court, that the bail are liable to 

pay coſts, as well as the ſum ſworn to. Peterken v. Sampfon and 
another, Mich. 25 Gr 3: Vide Tidd*s Pra. 131. (u. g. 
There as ' 8; A judgment of the court of K. B. being affirmed in error in 
ene the Exchequer-chamber, debt upon the recognizance was brought 
form of the againſt the bail, and the plaintiff recovered, the queſtion was, 


recogni- -» Whether the plaintiff was entitled to intereſt from the bail, upon 


zue the ſum recovered between the times of ſigning judgment in the 
| ne hag X. B. and the affirmance of it in the e, which 


Excbequer- was in fact, whether the bail are liable beyond the extent of their 


| — engagement, which is for the principal ſum recovered in the 


In che for- original action, and the coſts of proſecuting the writ of error, and 


& 


| Mich. 28 C. 3. 3 Term Rep. B. R. 78. by which it appears 0 where the proceedings arg againſt 


mer the bail the cqurt thought they could not compel them to pay any more. 


— 9 9p" As to the intereſt due ſubſequent to the time of the affirmance 


recovered by that ſtands on a different ground, becauſe when the judgment ig 


the Jodg- affirmed, it becomes from that time the debt of the bail: and if an 
tach Geer action were brought on that judgment, the jury might give 
coſts of ſuit, damages for the detention of the debt, ſo as to include intereſt u 
ſam and to the time of final judgment. Frith v. Leroux and another, Mic! 


ſums of mo- 


_ ney as halt 28 G. 3. 2 Term Rep. B. R. 57. | 


be awarded for delay of execution : in the latter, they engage to pay the ſum recovered by the judgment, 


2 alſo all ſuch coſts and damages as ſhall be awarded for delay of execution. 


Nie the caſes of Zinck'v. Langron, Eaft. 22 G. 3. Doug. 1 (n+ 3.) and Entwiſtle v. Sheppard, 


9. The defendant being arreſted at the ſuit of the plaintiffs 
for 504. and upwards, found bail, who entered into the common 
bail-bond to the ſheriff, in the penalty of 100/. The defendant 
not appearing, the bail paid the plaintiff's attorney 504. and offered 
to pay the coſts, which the 2 refuſed to accept, unleſs they 
would pay 29 J. more; the plaintiff's debt-being in fact 79 /., this 
the bail refuſed. The bond was aſſigned and an action brought. 

A rule was obtained to ſhew cauſe why the bond ſhould not be 
en up, the ſum ſworn to having been paid, and the coſts ten- 


ed; which rule, however, the court afterwards diſcharged, - 


ſaying it had always been the received practice, that the bail are 
liable to the utmoſt extent of the penalty of the bail-bond, as far 
as juſtice 3 ſor the payment of the whole debt due and 
the -r wr tchell and orhers, v. Gibbons, Mich. 29 G. 3. 1 H. 


| 16, Ons rule which tequired-the plaintiff to bee (cauſe; why 
on payment of the debt and cpſts in the original action, and alſo 
c 
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bail ſhould not be ſtaid, the only queſtion was, Whether the bail 


to the action were liable to pay the coſts of the writ of error in 
the Exchequer-chamber ? It was determined that they were not. 
Yates v. Doughan, Eaft. 35 G. 3. 6 Term Rep. B. R. 288. ok 


(S) Of aſſigning of the Bail- bond. Wien 


1. THE writ was returnable on Wedneſday, and the bail-bond 
was aſſigned on the Monday following, and the court held 


the plaintiff was too foon by a day, for that Sunday was not to be 


reckoned. Studley v. Sturt, Mich. 1 G. 2. Str. 782. 

2. In the declaration, the aſſignment was ſet out to be atteſted 
in the preſence of one witneſs, naming him. On nil debet pleaded | 
and demurrer, it was held wrong, it ſhould be in the preſence f - 


two witneſſes by the ſtatute. Neat, Aſſignee, v. Mills, Mich. 


9 C. 2. Forteſcue, 371. | | 
3. The writ was returnable in Zaff. term and a bail-bond taken, 8. v. Tias. 
the plaintiff never ſtirred till 24th October, and then took an aſſign- Puck. 15% 


Cites Car - 


ment of the bail-bond, ard ſpecial bail being put in the next day, chat v. 
the queſtion was, Whether, on ſtaying proceedings, the bail-bond Troutbeck, 


was to ſtand as a ſecurity ?- the defendant infiſted it ſhould not, 118. 
becauſe the plaintiff did not deliver a declaration de bene efſe, as he — ** 
might have done, and thereby quickened the defendant; but the court of 
court held he was not bound to do ſo, and the defendant was in BY 2 
the firſt fault, whereby the plaintiff had loſt a trial. So the de- that if be 


fendant was forced to conſent to let the bail-bond ſtand as a plaintiff be 


ſecurity. Merryman v. Carpenter, Mich. 20 G. 2. Str. 1262; 9 . 


claring in time, he cannot afterwards take an affignment of the bail-bond ; for by the ſound conſtrue- 


| tion of the ſtat. 3 Ann. the ſuit muſt be depending when the bail-bond is aſſigned.” Sparrow v. Naylor 
.- and others, Hil. 13 G. 3. Blackſt. 876. g | 


4. It is adviſable for the plaintiff not to take an aſſignment of 
the bail-bond, unleſs he is well convinced of the reſponſibility of 
the ſureties mentioned therein. For it is at his election either to 
have the bond aſſigned, or to proceed againſt the ſheriff, but when 
he has made ſuch election by taking an aſſignment, he diſcharges 
the ſheriff, and cannot afterwards reſort to him, for the court 
will not in ſuch cafe grant him a rule upon the ſheriff to return 
the writ. Sellon's Pract. 185. cites Lord Brooke v. Stone, Trin. 
21 & 22G. 2, 1 Will. 223. 4, 1 

5. If a perſon (ſuch as an attorney, Ce.) who by the rules of the 
court is not permitted to become bail, ſhall be put into the bail- 
piece and not excepted to, the plaintiff cannot take an aſſignment 
of the bail-bond, and proceed upon it as if no bail had beenput in. 
. v. Roubell, 5 22 G. 3. Doug. 466. (u. 1.) 

6. The bail below had become bail above, the plaintiff had exp - 
cepted, and they did not juſtify. The practice in ſuch caſe in 
the court of King's Bench is, that the plaintiff cannot take an 
aſſignment of the bail-bond; in the Common Pleas he may ; and 
there never had been a deciſion on the point in the court of EX. 

| Ee 4 chequer. 
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95 * 


8. c. Fer- 
teſcue, 363+ * 


8. C. For- 2 
teſcue, 366. 


S. P. . 
—— 


. Ball. | | 
chequer. But the point coming before the laſt-mentioned court, 
upon reference to the officers, it was found. to be the conſtant prac- 
tice there, as in the King's Bench, not to allow an aſſignment, as 
it would be a contradiction at the ſame time to take and refuſe the 
ſecurity of the bail. Babb v. Barber, Trin. 33 G. 3. 1 Anfir. 274. 


(T) of ſuing the Bail. 


I. N debt on bail- bond, exception was taken that it appeared 
that the original proceſs was returnable on a day out of 
term, and the court held the objection good. Milli v. Bond, 
Mich. 7 G. I, Str. 399. TL % 

2. To debt on a bail-bond, the defendant demurred, becauſe the 
bond was taken in Surry and put in ſuit in another county; but it 
was held that the action is founded on the aſſignment, which is 


Matthews, the only thing that empowers the plaintiff to ſue, and that is laid 


Trin 


13 G. 7. 
Str. 727. 
marg. 


+. - to her, ſhe ſuing in the original action, as adminiſtratrix, there was 
22 a general demurrer to the declaration, and it was inſiſted that this 

| _ , was an aſſignment to her in her own right, and ſhe muſt ſue in her 

. . own name, and not as adminiſtratrix ; ergo. it was wrong, 'becauſe 

| the action is brought in the detinet and not in the debet and detinet. 
But there was a judgment pro guer. for it muſt purſue the nature 

. of the original action, becauſe it will be aſſets. Rab, Adminiſtra- 
tri, v. Ruſh, Eaft. 6 G. 2. Forteſcue, 370. | 

| _ 6. After an exception againſt the bail, put in before a judge, 

| '. defendant added bail, but did not juſtify in court purſuant to the 

| rule for perfecting bail in four days. Plaintiff proceeded on the 
bail-bond, without excepting againſt the additional bail; and the 

| proceeding was held regular. Gregory v. Gurden, Eaft. 10 G. 2. 
Barnes, 74- * | | ads 

de 7. The bail-bond muſt be put in ſuit in the ſame court that 

bond can re- the original action was commenced in, otherwiſe the juriſdiction 

drin fois Which the act of parliament gives the court to ſtay proceedings, 

in that court and let the defendant in to try the merits, could no 1 

only where Francis v. Taylor, Hil. 17 G. 2. Barnes, 9a. 3 
CY even though the defendant, one of the bail, be an of a different court, and, 


as 


1 


to be where the action is brought. Gregſan v. Heather, Mich. 
13 G. 1. Ser. 727. | A . 


| y 1 for 8 tak en out againſt the bail on a writ of error, and 


the court refuſed to ſet it aſide, though 1 Roll. Ab. 898. is that it 
will not lie. Goodchild v. Chaworth, Hil. 2 G. 2. Str. 822. 


4. An action was brought by the executor of the wn), 8 of a 


| bail-bond, it was objected that the act ſays, the aſſignee 


all brin 
an aftion. But judgment was for the plaintiff, it being an intereſt 


veſted, which will go to the executor. Nott v. Stephens, Hil. 


5. The plaintiff brought debt upon an aſſignment of che ſheriff 


ſuch, entitled to privilege ; for by entering into a bail-bond he wajves his privilege, whether ſued . 


| 
3 


% Fry 


e 


Bail. EG 4486 

; 1 
tly or. ſeparately. How v. Bridgwater, Gent, one, & c. Eaſt. 33 G. 2. Barnes, 117. S. P. Mor- 
ris, Aſſignee, v. Rees, an Attorney of C. B. bail, Kc. Mich. 13 C. 3. 3 Will, 348. Black, $38, 
80, in the caſe of Cheſterton v. Middlehurſt, where the bail- bond was given in an inferior court. Trin. 
31 0. 2. Burr, 642, Walton v. Bent, Trin. 6 G. 3. Burt. 192% 1 


8. Capiar returnable tree Poſeh. (1th May), and a bail-bond 


given thereon. On the 8th the ſame bail were put in above, and 


notice given to the plaintiff's attorney, who the next day excepted 
to them. On the 1oth (che appearance-day of the return of the 


. writ), notice was given that the bail would juſtiſy on the 12th, when 


they did not attend in due time, and thereupon the bail-bond was 
aſſigned, and proceſs ſued out againſt the defendant and his bail 
on the-13th. But the proceedings were ſet aſide as againſt the 
bail, (not as to the principal,) the bail-bond being put in ſuit too 
ſoon, according to the rule 9 Ann. /. 4. Bellis v. Mitford, Eq. 
15 G. 3. Blackfh. 1009. © | A 

9, A capias ad ſatisfaciendum iſſued againſt the defendant in an 
action in the court of C. P., and was returned non eff inventus. 
The plaintiff, on the ſecond day after this return, put the recog- 
nizance in ſuit againſt one of the bail, by ſerving him with proceſs 
out of the Exchequer. The bail applied to have the proceedings 
uu” him ſtaid, on an affidavit that by the rules of the court 
of C. P. proceſs. cannot iſſue on the recognizance of bail till the 
2 die poft of the return of the capias, whereas in the court of - 

chequer it may iſſue immediately. And it was ſaid by the 
court, that the proper practice is to proceed on the recognizance 
in the court having the original ſuit, as it muſt be beſt acquainted 
with its own rules ; but if other courts take cognizance of the 
ſuit, they are bound to proceed according to the rules of the 


court from which it ariſes. Vincent v. Brady, Eaft. 32 G. 3. 


1 Anſir. 47. | 


/ 


(0) Sci. Fa. againſt the Bail. Proceedings therein. -3Viz"48s. 
1. F XCEPTION was taken to a ſcire facias againſt bail, that on S. c. Lori 


ſetting out the ca. ſa. in the replication it appeared that the Nn. 4567. 
ſeire facias, boxe te/le the very day the ca. /a. was returnable, | 
whereas a ſcire facias cannot iſſue till a ca. fa. is returned and 
filed, which could not be preſumed to have been done the very 
day of the return; but the court ſaid it was well 2 and gave 
1 for the plaintiff, Steward v. Smith, Eaſt. 3 G. 2. 
r. 866. rn | 
2. It was held that if there be 15 days between the teſe of the The pro- 
firſt and the return of the ſecond ſcire facias againſt bail, it is — | 
ſufficient, without any regard to the number of days between — | 
the ige and return of each. Illiat v. Smith, Trin. 13 G. 2. ſd. fa. 
Sera. 1 139. 10% 


" returne 

8 eri, it was objected, that there were not fiſteen days between the ce and return; but the court 

at was no foundation for the objeQion, four days exclusive being ſufficient between the tete 

and return of the ſci. fa. where the proceedings are by bill. Bell v. Jackſon and another Bail, &c. 
East. 3a C. 3. 4 Term Rep. B. R. 663. | & Nr | | 

25 | F > 3- The 


wt 


- the recogai- the recognizance to be before the C. J. and his 


426 Ball. Vs 4 
Fide Lilty'® 3. The ſeire faciar on a recognizance of bail on a writ of 
Ent. 5$57- error need not ſet forth the condition of the recognizance. The 
2 condition of the recognizance in error is not incorporated as it is 
369. 284. in 2 r izance of bail on a ca. ad rep.; but is ſubſcribed by 
way of defeaſance. The rccognizance and condition in this eaſe 
are two diſtin records, Malland ve Fenkins, Hil. 17 G. 2. 
Barnes, 93. | 1 0 
4. The condition to a recognizance was to appear in K. B. the 
' laſt day of Mich.:term, on which day articles of the peace were 
. | exhibited, and the defendant forbore to move to have his appear- 
aner recorded, though he was there. The proſecutor took out a 
| feire facias, teſted 28th November ; and becauſe of the ſharpneſs of 
this proceeding, and that the /cire facias mult be teſted in term 
time, and the defendant had till the laſt moment of it to appear 
in, the court ſet aſide the proceedings. Rex v. White and another, 
8 2 2 | - 3 
. The venue in the original action was in Surry ; and after judg- 
—3 bail 5.6 and ca. /a. — 2 principal, and non be Powe 2 
n turned, tire facias's againſt the bail on their recognizance were 
* brought in Surry, and after two aibilt returned, execution was 
| the recogni- awarded, and the goods of the bail taken by eri faciar. And 
ar Wollmin- upon a rule to ſhew cauſe why the award and execution, and the 
Ker, ) or in eri facias, ſhould not be ſet aſide with coſts, the court held it to 
de county be an objection, that the ſcire facias ought to have been brought 
caption of in the county of Midalgſe, the caption appearing by the record of 
— the al is of a bail orpus tak . 
28 entry always is of a bail on a cept c aken a 
| — it judge at his . Where the caption of the recognizance 
. In any other appears to be in another county, and is afterwards inrolled in 


9 A ſcire facias againſt bail is the firſt proceeding. Follett v. Trill 


| rolled as taken-in Middleſex, there the {i fs. muſt be brought in Middleſex oy but where vs taken 
in any other county the ſci. fa. be in either county, either that in which it is taken or ia which it 
is intolled. Kenny v. Thornton, Trin. 11 G. 3. Blackſt. 7268. | 


6. Before a writ of error was brought, viz. on the 26th Apri 
1748, a ca. fa. was left with the ſheriff to be returned nan gf in- 
ventus, in order to ground a ſcire facias againſt the bail. 'The day 

| following the writ of error was allowed, and notice thereof given 
on the 3oth, and it depended in the Houſe of Lords until the 22d 
—_— 1749, when the judgment was affirmed ; whereupon the 
plaintiff ſued out a ſecond cu. fa. teſted the 13th February 1749, 
returnable the firſt return of Eg. term. The principalthen filed 

à bill of injunction, which was not diſſolved until December follow- 

ing, when the plaintiff ſued out the firſt /cire facias againſt the bail, 


. 1 = 


telted the laſt day of the preceding ä 
K 3 | 


x Bail. 447 


8 kerſt return of Hil. 15 30, which being returned aib i, the ſecond was 


teſted the 1ſt day of Hil. returnable on the octave of the Purifica» 
tion. On the laſt day of that term the bail obtained a rule to ſhew 
cauſe why a ca. /a. againſt the bail, and the proceedings on the 
cire facias, ſhould not be fet aſide. Upon ſhewing cauſe, the court 

Id the firſt ca. /a. ſued out before the allowance of the writ of 
error to have been regular, although it could not after notice 
thereof had been executed; and as it appeared the firſt ca. ſa. was 
returned non ęſt inventus, they would ſuppoſe it might be returned 
after the writ was ſpent, nothing appearing to the contrary, and + 
therefore it was regular, As to the ſecond ca. ſa. they had no oc- | 

caſion to take notice of that, there appearing one regularly iſſued, Nh 

returned, and filed, which was ſufficient to ground pr facias. 
The rule was accordingly diſcharged. Simmongs v. Middleton and 
another, Bail, &c. Eaft. 23 G. 2. 1 Will. 269. $87 

7. A ſa. fa. was ſued againſt the bail, teſted 23d June, and re- 3. C. and . 
turnable the 3oth-of the ſame month; it was left at the ſheriff's 8.5 Bun. 
office the 25th, and the ſame day a warrant iſſued, but it was not % 1 


Leto 
ſerved on one of the bail till the agth int the evening, and not on N 


the other till the 3oth, being the laſt day of term. The ca. /a. 
was returned and lodged in the oſſice on the 18th June, l 
not filed till after the 1 of Fuly, as in ſtrictneſs it ought to be 
before any proceedings are had againſt the bail. The bail ſurren- 
dered the principal — the riſing of the court on the laſt day of 
the term; and it was moved, that an exoneretur might be entered 


on the bail-piece, and proceedings ſtaid againſt the bail. But it 


was denied, the filing of the ca. /a. being conſidered as mere mat- 
ter of form. Hunt v. Cix, Mich. 3 G. 3. Blackft. 393- | 
8. A rule was made abſolute to quaſh a ſci. fo. iſſued againſt the 
bail in C. B. becauſe there was not fifteen days between the teſte 
and return, Peale v. Watſon and another Mich. 14 G. 3. 
Blackfl. 922. 55 6) nn . 
- 9+ The ſheriff had not ſummoned the tibafter the rifing (=) Upon « 
of the court on the return-day, and then returned the writ ſeire abe d. 
feci, and proceedings were carried on againſt the bail, which how- bail ad fur. 
ever the court ſet aſide for irregularity, becauſe the bail were not rendered | 
ſummoned in due time. Poole v. Wills, Mich. 29 G. 3. 2 Term ir princie 
Rep. B. R. 758. n. (a). | | tens # the 
facts appearing to be, that the bail were not ſummoned till an hour before the rifing of the court on 
the return-day of the ſci fa. and they ſurrendered the principal that aftennoom after the rifing of the 
court at a judge's chambers, and the theriff having returned ſcire fe i, the court obſerved, that ſum- 
moning the bail only an hour before the riſing of the court could not anſwer any purpoſe, and they ſet 
aſide the proceedings which had been carried on upon the ſci. fa. Webb v. Harvey and another, Mich. 
290.1 2 Term Rep. B. R. 75. Vs 8 


(W) Remedy for the Bail; and Stay of Pro- Vin 487. 
e ceedings. In what Caſes. 

1» A the return of the ſecond /ci. fa. againſt the bail, a four- Yi Ald- * 
0 day rule was . > diol —» abu 
hrought error; but Ea habe} hope 


i : * 
» F 4 


| 8 N ; Ball. r 1 g 
zog againſt, the bail pending the wtit of error. Everett v. Gery, 


Trin. 7 G. 1. Str. 443. | | 

2. Motion to ſtay proceedings againſt the bail pending error by 

the principal; but it appearing that bail was not put in upon 

the writ of error, fo as to make, it an abſolute /ayperſedeas, a 

2 was Tefuſed. Hunter / dampfen & al. Mich. 1 6. 2. 

ru. 781. ' N | . n 

3 . Aſter judgment on ci. fa. againſt bail, it was moved to ftay 

execution, the principal having brought error, and the bail under- 

taking to pay the condemnation-money and the coſts on the ci. 

Ja. in four days after. aſſirmance; but jn this caſe there being 

no bail on the writ of error, the court made the bail undertake to 

pay the coſts-on the writ of error, in caſe judgment ſhould be af. 

farmed.” Rifton v. Francit, Mich. 4 G. 2. Str. 877. 

Co. ſe. 4+ It was moved to ſtay proceedings againſt the bail in an action 

we na ihe of debt brought upon the recognizance, the writ not having been 

— ne ſerved four days before the return. And a rule was granted. 
whe Martin v. Price and others, Hil. 5 G. 2. Barnes, 6. 

es ihe bal, left with the herifF February 6th, returnable February 9th, held to be a day too ſoon, 
and proceeding againſt the bail aid, Merrert v. Montford, Ealt. 7 G. a. Barnes, 64. J 


In C. 8. F. Defendant put in fame bail before a judge in due time as 
| 13 were bail to the ſheriff. Plaintiff excepted againſt the bail, and 
1 excep- fot want of addition or juſtification took out an aſſignment of the 
tion to the bail · bond, and proceeded thercon. Defendant moved the court 
bail in the to ſtay proceedings on the bail-bond, alledging that plaintiff, by 
den might accepting an aſſignment thereof, had admitted the bail to be 
be ſtruck but the court refuſed to ſtay the proceedings, the plaintiff 
yy Fab by the rule of court (C. B.) Mich. 6 G. 2. being at liberty to ex- 
ed, that he againſt the bail above, although it be the ſame bail that was 
might verify, taken by; the ut, Ormond, Aſſignee, . & c. v. Griffith, Hil. 
pes! neg 4 7 G- 2. Barnes, . | | 
42 (ts the Ae es tbe eilen) r, that the ſame bail being put in above who were bail to 
the ſheriff, and plaintiff having taken an aſſignment of the bail-bord, had thereby waived his excep- 
tion, and the bail above were become abſolute. But on ſhewing cauſe the rule was diſcharged ; for, per 
c. 27 the practice now is, the plaintiff is regular in-proceeding on the bail-bond. The aſſianment 
does not admit the ſufficiency of tie bail. The ſheriff may be inſufficient, and then if the plaintiff can- 
mot proceed oh the hail-bund, be has no remedy. Claxton, Afßtnce, v. Hyde, Eaſt. 15 G. 2. 
dt Letter (P), pl 12. Letter (S), pl. 6. ASS iff ap | 
6. Proceedings were ſtaid in an action of debt brought upon 
| a recognizance of bail pending a writ of error, without defend- 
Q ant's giving judgment, becauſe thereby defendant would be pre- 
cluded from a ſurrender, which is not reaſonable. Clarke v. Baker, 
Eaft. 8G. 2. Barnes, 88. 3 
J. Defendant. being arreſted at plaintiff's ſuit in an action for 
fees, c. (as an qttorney) entered into a bail · bond with fureties, 
Which for want of bail above was aſſigned, and actions brought 
tthereon, in which upon iſſues upon nen ef factum the plaintiff had 
verdicts. Afterwards it was moved for leave to file bail in the 
original action, on payment of coſts, and conſenting that 
242 2 3 | -- maigat 


* 


r 
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pleading in abatement. ' But the court thought that the original 


Bail, TTT 
might take judgment on the bail- bond, to ſtand as a ſecurity for 
' what he ſhould recover; upon an affidavit of defendant, that he 
never in his own ſeparate capacity employed the plaintiff as his 
attorney, and that he had a good defence in the action. Leave 


was granted. Birch, one, 
Barnes, 74. 4. 2 
8. After the plaintiff had been delayed of trial, defendant juſti- But it was 
fied bail, and obtained a judge's order to ſtay proceedings on the —＋ 1 
bail-bond upon 7206p of coſts, Se., and conſenting that the e 
bail-bond ſhould Rand as the plaintiff's ſecurity. Plaintiff ob- where he 
tained judgment in the original action, and then declared on the ce had 
bail · bond. Defendant pleaded comperuit ad diem, which plea the of _ 
court ordered to be ſet afide, and gave plaintiff leave to enter judg- nd the de- 
ment on the bail-bond immediately, but ſtaid execution for a = = 
week. It is always intended, and ought in theſe caſes to be fe to let 
expreſſed, that judgment be given, and execution only ſtaid. the bau- 
Otway v. Cokayne, Tria. 13 & 14 G. 2. Barnes, 85. 3 
a | for the plaintiff. Seaber v. Powell, Eaſt. 16 G. 4. Barnes, 91. 
And where the writ was returnable the firſt return of Mich, and bail not perſected uniil Hilary, A- 
though plaintiff did not declare de bene o/c, yet as plaintiff might have tried his cauſe that term without 
ſo declaring, the court would not ſtay ptocsedings on the bail-bond but upon the terms of pleading ge 
neral ill ue. taking tort notice of trial after that preſent Hilary term, and the bail-band to ſtand as a 
lecurity. Poor v. Coulthyrſt, Hil. 20 G. 2, Barnes, 98. 2 | 


9. The plaintiff held the defendant to bail in an action on a 
judgment which he had recovered againſt the ſame defendant in 
caſe, and obtained a fecond judgment. After ca. ſa. returned 

inſt the principal, and before the return of the writ in an action 

debt upon the recognizance againſt the bail in the ſecond ac- 
tion, the court gave leave to ſtay proceedings on the recognizance 
pending a writ of error brought to reverſe the firſt judgment, 
upon the terms of the bail conſenting to give judgment in the ac- 
tion brought againſt them Gels v. Wright, Mich. 14 G. 2. 
Barnes, 86. | | 

© 10; The plaintiff, in order to proceed againſt the bail, took 8. c. 1Wur. 

out a ca. /a.; on the day following a writ of error was allowed, ** 
notwithſtanding which he called for a return of nen et inventus, 
and then waiting until the writ of error was at an end, proceeded 
by /ci. fa. againſt the bail. But the whole proceedings were ſet 
aſide, for by the allowance of a writ of error all proceedings are 
ſtopped. Smith v. Nicholſon, Eaft. 16 G. 2. Str. 1186. 

11. V. S. gentleman, was ſued by the addition of cierb, and en- 
tered into a bail- bond by that addition. Bail above was put in 
within due time for /. S. gentleman, who was arreſted by the 
name and addition of V. S. clerk, and plaintiff having e 
againſt the bail, they juſtiſied in court. The plaintiff declared de 


C. V. G1 aves, q Eaſt, ro G. 2. 


bene efſe, and the defendant pleaded in abatement, The plaintiff 
ſtaid proceedings near twelve months, and then filed a bill as 
aſſignee of the ſheriff againſt one of the bail in the bail-bond, inſiſt- 


ing that the defendant in the original action was eſtopped from 


defendant was not eſtopped from pleading in abatement by 20 : 
$395 4 14 8 | - 


43+ "on MY 

| bail. bond, which muſt be prove the writ, The manner he pur: 
ſued of putting in bail was the conſtant regular method, and the 
only way to ſave the advantage of pleading in abatement. And 
the rule to ſtay the proceedings againſt the bail was made abſo- 
Jute, with coſts. Smithſon, Bort. Age, &c. v. Thomas Smith, 

Gent. an ee. Eoft. 17 G. 2. Bornes, 94. 
8. F. Cole. ka. Where the bail do not apply to ſtay the proceedings pend- 
_» Buck. ing error till their time to ſurrender is out, the court will not 


| _ hand, Tin. 


G. a2. give them any time for that purpoſe, but only four days to pay the 
. money in after the judgment is affirmed. Richardſon v. Jelly, 

» fa. pendin refuſed t j Fiber v. Emerton, Trin. 

i R . pag 1 an — b x Je 0 tha 4 v. Daniel, Eaſt. 3 
Bades, 202+ Sed vide Taſwell v. Stone, Trin-g G. 3. Burr. 65. Benwell v. Blacks Eaſt. 30 G. 3. 
3 Tem Rep. B. N. 643. | „„ | | 


1g. It was held, that it was the allowance of the writ of errot 
that was a /uper/edear to the proceedings below, and that the notice 
of its being allowed was only to bring the party in poſſeſſion of 
te judgment below into contempt, in caſe he ſhould perſiſt in 
© + proceeding thereupon ſubſequently, to ſuch notice. And therefore, 
. where the defendant's writ of error was allowed before the time 
was expired within which the bail had indulgence to ſurrender 
the principal, though notice of ſuch allowance was not given to 
the plaintiff's attorney till after the expiration of that time, the 
court gave the bail the ſame terms as are. uſual where they apply 
within the time indulged to them for n principal 
And therefore a rule was made abſolute to ſta 
upon writs of 1238 iſſued againſt the bail until the writ of 
: error ſhould. be determined, the bail undertaking to pay the 
plaintiff the damages recovered by the judgment, or ſurrender the 
defendant into the cuſtody of the marſhal, within four days next 
after the determination of the writ of error, in caſe the ſame 
ſhould be determined. in favour. of the defendant in error. Capron 
v. Archer, Eaft. 30 G. 2. Burr. 30. 
14. The exoneretur which had been ordered to be entered, was 
not actually entered on the bail-piece, by the omiſſion of the 
proper officer, but the plaintiff himſelf was appriſed of the ſur- 
render, though his attorney had no notice of it, and, from igno- 
rance of the ſurrender, ſued Log gs facias's againſt the bail, who 
paid the money; the ſcire facias's were ſued out in London, not in 
AMMiddleſex, where the ſurrender was made and tbe bail-piece 
remained. And the court were clear, that the ſcire facias's were 
irregularly ſued out, firſt, becauſe the plaintiff was appriſed of the 
urrender and order of the court; and ſecond, becauſe they were not 
ſued out in M:ddleſex, and they ordered the ſcire faciar's to be ſet 
_ without colthy and the money reſtored. Bond v. Jaac, Mich. 
31 C. 2. Bu Fr. 409. ; Y 8 5 
156. In treſpaſs and aſſault, the plaintiff made aſſfidavit before a 
dge to hold the defendant to bail, and on the flagrant circum- 
nces of the caſe, he directed 200 J. bail to be. given; and it * 
. KNEE * » - moved 


= 


y the proceedings 
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moyed on a _counter-affidavit to leſſen the bail, but the court 

refuſe aying, if the affidavit to hold to bail was falſe, the plain- 
t 


indicted for perjury. Smith v. Fraſer, Mich. 33 G. a. 


16, The defendant's. bail, and ſeveral other perſons, made an 
affidavit, that the bail entered into the recognizance at the inſtance 
and requeſt of the defendant's attorney, who promiſed to ſave 
them harmleſs, notwithſtanding which, their goods had been taken 
in execution, and upon that affidavit it was moved, that the 


tiff m1 


Black}t. 192. 


defendant's attorney might be obliged to make the bail ſatisfaQion - 
for the value of their goods taken; but the court refuſed to inter- 
fere in a ſummary way, it being only a breach of a parol promiſe, 
but faid they muſt bring their action. Beal v. Lang fa and others, © 
Hil. 8 G. 3. 2 Wil: 371. Nb | 
17. Where it was allowed to ſtay proceedings againſt the bail 


upon writs of /cire faciat until a writ of error pending in the Exche- 
quer-chamber ſhould bedetermined, they undertaking topay thedebt 


and damages within four days next after the affirmance of the judg- 
ment, in caſe the ſame ſhould be affirmed; and the judgment being 
_ affirmed in the Exchequer-chamber, a writ of error was brought 


returnable in parliament it was moved that the proceedings 
might be further ſtaid, till the determination of the writ in par- 
liament; which was accordingly granted, for the affirmance in- 


tended in the firſt rule meant the final affirmance, and it would be 


abſurd to ſuppoſe chat the bail were to be liable and obliged. to pay 
the debt and damages, whilſt it remained uncertain whether they 
were payable at all or not, and whether the judgment of the court 
of Exchequer- chamber might” not be itſelf reverſed, Ker/bow v. 
Cartwright and another, Hil. 12 G. 3. Burr. 2819. . 
18. Upon a motion to ſtay proceedings upon the aſſignment of 
the bail bond, upon payment of the coſts and the ſum ſworn to, 


the defendant in the original action being dead, and it being 


ſworn on the other ſide that the plaintiff might have proceeded to 
trial in the original action at the fittings after the ing term, 
and as the defendant did not die till a that time, the plaintiff 


might of courſe have entered up judgment in the beginning of 


that term (in which the motion was made), under the ſtat. 
17 Car. 2.4. 8.; the court declared it to be ſettled, that where the 
plaintiff might have had judgment againſt the original defendant, 


the bail below are liable for the whole debt and coſts. Orton: & 


al. Mences, &c. v. Vincent and anether, Eaft. 14 C. 3. Coup. 71. 


1 The plaintiff having ſigned judgment againſt the 
on 


14th April in Zaft. term, ſued out a ca. ſa. teſted ſhe iat 
February in the preceding Hil. term, returnable the 19th April, 
which was returned non 2  inventus. The plaintiff thereupon 
took out a „fire facias againſt the bail, teſted the gth April, the firſt 


fatias teſted 23d and returnable the 30th April. On the 17th 
the plaintiff ſigned judgment againſt the bail, and ſurd out 2 fleri 
Jaciat, under which the of the bail were taken. But upon 


application to the court the proceedings were held to be 1 


day of Eaft. term, returnable the 23d April, and a ſecond — 
ayy 


431 


RO SED 2 * 
* * 4 * 


- he 6 . having been teſted the term before the judgment againſt ! 
the principal was ſigned,” for ſuch practice would tend to fix the Naw 
bait without giving them an opportunity to ſurrender the principal. 5 

A xule was Nebee made to ſet aſide the proceedings againſt x.” 
the bail, and —— 5 beep taken in execution. Gawler v. | 
Folley, Mich. 29 G. 3. 1 H. Black, 74. gr ets, 245 oe 
20. The court refuſed to ſtay ries 8 againſt the bail pend- fem 
ing a writ of error, where it appeared that the writ of error was 3 
brought merely for the purpoſe of delay. Poole v. Charnock, Hil. 
296.3. 3 Term Rep. B. R. 9. | | | 
But where © 2. The 2a. /a, againſt the principal iſſued, and was lodged in 
Hee. . the ſheriff's office 13th May, returnable the 20th. On the 19th 
Ache a vit of error was allowed and ſerved in the principal action, and 
25th June, on the 2oth the plaintiff got the ca. /a. returned non e invenitus, 
and on the and brought his action againſt the bail, which was held to be ir- 
fendant got TEgular, for the ſheriff could not make a return to the ca. /a. till 
a writof er- the: 20th, before which time the writ of error was allowed and 
1 | ferved. Perry v. Campbell and another, Trin, 29 G. 3. 3 Term Rep. 
ſeiled, ans B. R. 390. 3 | , | 

| on the next lay, the 27th, it wi allowed, the court of Exchequer refuſed to ſet afide proceedings agalaſt 

'' the bail, which wers carried on pending the writ of error, becauſe in this caſe the writ of error did not 
5 operate as @ ſuperſedeas, French v. Calenove, Eaſt. 33 G. 3. 1 Anftr..176. LADS 2 1 

8 22. The principal abſconded, and the bail were not able to ſur- 

render him on the return of the ca. /a. The plaintiff before the 

expiration of the eight days within which the bail are allowed to 

_ ſurrender, proceeded againſt the bail, and delivered a declaration 

conditionally ; the bail offered to pay the original debt and coſts, 

dut nat the. coſts. of the action againlt the bail, upon the ground 

that if they had ſurrendered the principal within eight days, they 

ſhould have been diſcharged, and the plaintiff could not have 

(s) For then charged the principal with more than the original debt and coſts. 

the recog But upon a, motion to ſtay the proceedings againſt them, it was 
Sed, beld, that the bail ought to ſurrender the principal immediately 
Dubby. upon the return of the ca. ſa. (a) ;. if they do not, a cauſe of action 
— Imirher® - accrues; againſt then and therefore the coſts of the declaration 
Hil 27G. z. delivered in the action againſt the bail ought to have been tender- 
Sayer, 120. ed beſore they had any ground to apply to ſtay proceedings. The 
| my . allowance of the eight days for the bail to ſurrender is merely an in- 
15% dulgence. Ferigal v. Melliſb, Trin. 33 G. 3. 5 Term Rep: B. R. 363. 
- 23- Motion to ſtay proceedings againſt the bail on payment of 
coſts oppoſed, becauſe bail were put in 22d November, exception 
made 23d, and the bail were not juſtified. The plaintiff tqok-an 
| e of the bail bond on the 7th January, and on the 21ſt 
of che ſame month, the bail not having juſtified, ſurrendered the 
principal; upon theſe eircumſtances it was contended. the plain- 
tiff had a right ta proceed upon the bail- bond; but the court faid, 
the practice now ſettled is in favour of the application, for that 
the plaintiff had the body of the defendant, which was all that he 
could have had, if the bail had juſtiſied before they ſurrendered 
the principal, and therefore there was no injury done to the 
plaintiff. Aey/ey v. Carnell, Hil. 34 G. 3. 5 Term Rep, B. R. 534. 
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Veni, Trin. 8 G. 2. Rep. temp. Hardw, 133. 


= i k Gat of ü bail, a ſci. fa. was iſſued againſt him. The court (X. B.) ſaid, it 
Gola have en pre e , r be ms At be fx or xe 
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I) How and when the Bail are diſcharged. erate 
1. THE recognizance of one of the bail -was diſcharged, and (a) For bait | 


another perſon was made bail in his room, becauſe the — 2 


former was a material witneſs for the defendant (a). Collett v. dhe princi- 
pal. Carter 
; v. Pearſe, 
* by 4 EFaft, 26 G. 3. 1 Term Rep. B. R. 163 
2. The ptoceedings were ordered to be ſtaid on payment of . 
colts, it appearing that the plaintiff in the original action died be- 


fore judgment could be recovered therein. Willoughby, Admi- 


niftrator, v. Rhodes, Trin. 10 G. 2. Barnes, 70. 72 

3. A rule was made abſolute (on affidavit of ſervice) for leave 
to enter an exoneretur on the recognizance of bail; defendant 
pending the action having become a bankrupt, and obtained his 
certificate allowed and confirmed. Ray and others v. Huſſey, Eaft. 
24 G. 2. Barnes, 104+. | wo | 

4. Plaintiff after a ca. /a. returned againſt the principal, filed a bill 
in an action of debt, on recognizance againſt . an attorney, one 
of the bail firſt put (though after exception two other bail juſtified 
in court) and ſued out proceſs againſt C. D., another of the bail, 8 
on whom the proceſs was ſerved only two days before the return. 


| (tough four days are requiſite); the court held that other bail 


ving juſtified, V. was diſcharged, and ſtaid proceedings againſt 
C. D. becauſe he was not ſerved with the writ in time. Wilſon 
ang others v. Lafortune, Trin. 24 & 25 G. 2. Barnes, 104« 

5. An action was brought by C. the original plaintiff againſt S. 
the original defendant; ſoon after which S. became a bankrupt, 
and obtained his certificate, notwithſtanding which the bail bond 
was ſome time after put in ſuit in the ſheriff's name againſt one of 
he bail; and on his (the bail's) application a rule was made to 

ay the proceedings. Saunders, Eſg. v. Spinks, Mich. 25 G. 2. 
Barnes, 105, | | | | 
6. One indicted ſor perjury was acquitted, and the bail moved 
that they might be diſcharged from their recognizance, which the 
clerk of the 3 oppoſed, and ſaid it was the practice not 
to diſcharge the bail until the acquittal of the defendant was en- 
tered on the record. But the court, abſente C. J. over · ruled the 
objection, and ordered the recognizance to be diſcharged.” Rex 
v. Elia. Spencer, Hil. 25 G. 2. 1 Vi. 315. | | 

7. One of the bail in erroribeing excepted to did not juſtify, Where one 

and another was ſubſtituted in his place, who juſtified, but after- ofthe bail 
wards becoming inſolvent, the defendants in error would have beta 10, 
had recourſe to the former bail againſt whom they had excepted, did not juſ- 
becauſe he had not applied to have his name ſtruck out of the u and 
bail-piece, which, however, being then moved for, was granted, for Mary tw +7 
as he was excepted againſt and did not N he might reaſon- in his place 
bly think he was no longer bail. Jonef v. Tubb, Mich. 26 G. 2. Who ln 
1. 1 337. | 


name of the 


: 


part of the rule, K be fir: 


was 


; but, however, on motion the rule 
Vorl |; | 


fied, yet the - 


| | N ” | 1 ; N 6 | | 
"ml amended without cofty, Folke v. Bourke, Eaft. 4G. 3. Blackſt. 462. Under like circumflantes, 


even after two ſci, fa.'s and nibils returned, the court permitted an exoreretur to be entered nunc pro 
Sec on payment of coſts. Humphry v. Leite, Trin. 7 C. 3. Burt. 2107. 


8. The plaintiff brought his action originally in the court of the 
town and county of King for upon Hull, and held defendant to 
bail by affidavit.” Plaintiff afterwards removed the proceedings 
into C. B. by certiorar: ; defendant, who temained in priſon for 
Want of bail, applied to. be diſcharged on entering a common 


: "appearance. 'The court (three juſtices) were of opinion, that the 
2 _  tertiorari having been brought by the plaintiff to remove his own 


Action, he has loſt his bail; the practice is the ſame in civil as in 
criminal caſes. Where the defendant brings a certiorari to remove 


an indictment into the K. B., the bail is continued; but where the 


certiorari is brought by the proſecutor, the bail is diſcharged : the 

certiorari is admitted to be regular, but by it the plaintiff has 

© _ relinquiſhed the bail in the inferior court, he has loſt the bail by 
his own act. But the C. J. did not concur, but compared it to a 
Ng diſcontinuance; a plaintiff may by ſettled practice, after holding a 
- ___ defendant to bail, diſcontinue his action, begin de novo and hold 

| defenclant t) bail again; plaintiffs being liable to the payment of 


coſts on a diſcontinuance, does not materially vary the caſe. 


Tag v Ellicet, Trin. 28G. 2. Barnes, 309. 
upon a ruls 9, If pending a ſuit the defendant become bankrupt, the rule 


: bog ng is, that if the certificate be obtained before the bail are fixed, 
52, they ſhall be diſcharged ; but if they are fixed before the cer- 


_ anexuaneretaur 


ſhould not tificate is obtained, they remain liable. Woolley and others v. Cobbe 
be dhe den. and others, Bail, &c., Hil. 30 G. 2. Burr. 244. FOOL 
piece, the defendant; baving become bankrupt face the cauſe of action, and obtained his certificate 
Lord Mansfield, C. J. obſerved that formerly the method was for the bail to ſurrender the defendant, 
and then for him to apply to be diſcharged upon an affidavit, ſtating the fact of his having become 
bankrupt ſince the cauſe of action aroſe, and obtained a certificate of his conformity to the com- 
Miſſion. But of late, where a bankrupt is clearly entitled to his diſcharge, the court, to avoid circuity, 
_ © have ordered an exvnerctur to be entered on the ba l- piece, without the form of a regular ſurrender 
His ball. Martin v. O'Hara, Eaft. 18 G. 3. Cowp. $27, But a fimi'ar ryle, which had been moved 
in favour of bail where their principal had become bankrupt pending the writ, and obtained bis certificate, 
wiz diſcharged. Becauſe the court will never order an exoneretur to be entered but where the bail 
have a right to ſurrender the princip il. But tht is not the caſe with bail in error, who have not the 
1 47 3 ſurrendering the princi Soutt,cote v. Brathwaite, Hill, 27 G. 3. 1 Term Rep. 


But %, 100 If the original action be out of court by the plaintiff not 
Merryman declaring in time, he cannot take an aſſignment of the bail bond; 


1 for, by the found conſtruction of the 3d Anne, the ſutt muſt be de- 


Tidd's pending when the bail-bond is affigned. Sparrow v. Naylor and 

TIS others, Hil. 13 G. 3. Black. 876. : $4 ; 

Or becomes I1. If the principal ſucceed to a peerage, the bail muſt be dif- 
yn oe charged, and an exoneretur entered on the bail-piece. Trinder v. 

of Com- Shirley, Mich. 19 6.3. Doug. 45. x . 

mens. Langreders one, &c. v. Flop Eſq. Hil, 26 O. 3. Tidd's Prat, 152. 


| 12. The court would not order an exoneretur to be entered on 

5 the bail- piece where the ac ctiam was in caſe upon promiſes for 

| 25 J.; but the declaration in debt for 260 /., for the fum ſworn to 

being under 4o/., the defendant might have been held 2 — 
1 : 8 wit 


E 2828 


Ball | 466 


Without am ac eliam, therefore a variance between that and the 


rount is not material, particularly as relating to the bail who en- 


gage to be anſwerable for the debt of the defendant. Loc 

v. Hill, Hil. 30 G. 3. 1 H. Blackft. 310. 8 : 
5. Acegnovit given by the principal without the knowledge 

of the bail does not diſcharge them. Hodgſon v. Nugent, Eaft. 

338. 3. 5 Term Rep. B. R. 277. 


14. An application vas made to the court by bail, that an uns- Bui OED 


retur might be entered on the bail-piece, the defendant having court in » 


been ſent out of the kingdom under the alien bill, 33 G. 3. c. 4. veer 


and per Lord Kenyon, C. J. the bail only engaged for the principal the rute for 


in the then ſituation of the parties; but it is now become impoſ- mering an 


fible for them to render the principal, and this impoſſibility does yum on 
not ariſe from any act which they could control, but from the condition 
operation of an aQ of parliament. Theſe bail, therefore, to har the bail 


whom no fault or neglect whatever is imputable, ought not to — 


ſuffer in conſequence of an act which was paſſed for the benefit had no ef- 


of . Merrick v. Vaucher. Hamp. v. ſame. Laxard v. — OE 
fame, ich, 35 G.3. 6 Term. Rep. B. R. 50. - longing to 
the defendant out of which they could repay themſelves in the event of the plaintiff*s recoveriog, and 
chat they were not indemnified. 6 Term Rep. B. R. 51, 2. - . 

And where, on a fimilar application to the court, as in that of Merrick v. Vaucher, the 
produced an affidavit, Rating that the defendant had depoſited a draft for 1000 l. (the amount of the 
plaintiff 's demand) on a banker, wich his attorney, who bad indemnified the bail; the court refuſed 
to ſuffer the bail to be diſcharged. Coles v. De Hayne, Mich. 35 G. 3. Ib, 52.-— And the plaintiff 
having on the trial of the cauſe obtained a verdi& for 10001. the bail mide a ſecond application to 
the court, that an exoneretur might be entered on the bail piece, on their paying the 1c 00 I. which bad 
been depoſited as above mentioned; and on an affidavit made by them that they had no other effects 
in their hands belonging to the defendapt out of which they could pay the coſts of the action; but the _ 
court were of opinion, that as they had choſen to defend the action with a view of taking the chance of 
a verdiQ in their favour, they ought to pay the plaintiff's coſts, which they had occafioned, out of their 
own pockets. Ib. 246. N 


15. It was moved for leave to enter an exoneretur on the bail- It was faid 
piece on an affidavit, ſtating that ſince the commencement of the —— 
action a commiſſion of lunacy had iſſued againſt the defendant, , gmilar ap- 


under which he had been found a lunatic ; but the court refuſed” plication af- 


(| 


2 rule. Hbbotſon v. Lord Galway, Hil. 35 G. 3. 6 Term Rep B. R. 1 i 


133. Trin. 13 G. 3. B. R. 


16. The defendant having been convicted of felony, and ſen- 
tenced to tranſportation, the bail applied to the court that an exone= 
retur might be entered on the bail. piece, on the ground that it was 
impoſſible for them to render the deſendant. This was oppoſed on | 
the authority of the caſe of Fowler v. Dunn (poſt, Letter (A. a), pl. 4 


| 4 marg.) But the court faid, that this caſe was diſtinguiſhable from 
t 


t where the application was refuſed, on account of the inconve- 
nience of bringing up the defendant, but that here the motion | 
was in a different form, Mood v. Mitchell, Eafl. 35 G. 3. 6 Term — 
Rep. B. R. 247. | | 


Pry”. 


Bail, 


n (h) Diſcharged by Death of the Principal. 


8. P. Lr 1,” HE principal died after the return of the ca. fa. and before 
50s the taking out of a /cire facias againſt the bail, and the 
2G.z, court refuſed to ſtay proceedings againſt them; for in ſtrict- 
. _ .. neſs of law the bail are bound from = return of non eft invenths ; 
and it is but ex gratia that a ſurrender afterwards is accepted, 
N which _ they take at their peril. Barry v. Barry, Mich, 13 
A; 1. Str. 717. „ | | 
b. Den- _ 2+ The original action was brought againſt the defendant in 
2 Mich. term, and, for want of bail above, the bail-bond was 
G. aligned in February following; afterwards defendant died, and the 
- "Barnes, 62. bail moved to ſtay proceedings againſt them, the plaintiff not having 
4 obtained judgment upon the bail-bond. The court ordered the 
proceedings to be ſtaid on payment of the coſts, being of opi- 
nion that the matter was never carried further than the all. bond 
ſtanding as a ſecurity for what ſhould be recovered upon a trial, 
and if that had been the caſe, and the defendant had died before 
the trial, the ſuit would have been at an end. If any inconve- 
niences happened to the plaintiff, it was through his own laches: 
Heath v. Aft, Mich. 7 G 2. Barnet, 61. _ 15 
8 3. Motion to ſtop proceedings on a bail-hond, becauſe the 
aſſignment was ſubſequent to the death of the original defendant, 
- which the court allowed, the intent of the bond being to procure 
. the appearance of the principal, in order to aſcertain the debt; 
whereas now the bail are diſabled from ſurrendering the prinei- 
ERS, pal, and cannot aſcertain the original debt, becaufe the firſt ſuit 
| is abated. And Chapple, J. ſaid, that if the aſſignment had been 
| made in the lifetime of the original defendant, and there had 
been proceedings thereon ;. yet, if he had died before judgment, 
the proceedings ought to be ftaid. And he remembered ſuch 
a caſe in the C. P., where, though the cauſe had been for ſome 
time depending, and it was objected, that a trial againſt the prin- 
_ .  Cipal had been loſt, yet as he died before judgment, the proceed- 
ings againſt the bail were ſtopt, becauſe the original debt 
* not be aſcertained. Ning ton v. Holloway, Eaft. 12 G. 2. 
374 | | | | | 
4. The court (C. B.) ordered all proceedings on the bail-bond to 
be ftaid, it appearing that the defendant in the original action 
v- died before judgment could have been obtained thereon againſt 
| him. Caftell v. Grave, Mich. 21 G. 2. Barnes, 99 
F. But where the defendant, having given a bail-bond, died 
before putting in bail above, and it appearing that if the defend- 
ant lad put in bail in time the plaintiff might have proceeded to 
trial, and had judgment and execution in defendant's lifetime. 
The court refuſed to ſtay the proceedings on the bond which had 
deen put in ſuit. Evening v. Spoarman, Mich, 22 G. 2, Barnes, 09. 
6. Judgment was entered againſt the principal defendant, at 
the ſuit of phaintif”s inteſtate, in-Aich, term 1741; in 1748, wo 
| 7 | 


* 
+ 


, princip 


—_ 


' 


# 
* 


- 


the original defe 


4 p 


Bail. 


principal defendant retired abroad; in Hil. term in that year the 


judgment was revived by one ſcire facias-returned nhil ; and in 
Eaft. term following a ca. fa. was returned nomieft inventus ; ſoon 


after which the principal defendant died abroad; a ca. ad. re. on 
the recognizance was ſued out againſt G., one of the bail, who 
thereupon applied-to ſtay proceedings, becauſe, by the inteſtate's 


and plaintiff's delay of proceedings againſt the bail till after the 
death of the principal, G. was prevented from ſurrendering him 
in diſcharge of his bail, which he would have done had the hail 
been proceeded againſt in the principal's lifetime; but the court 
determined, that . an could not reheve the bail on motion. A 
render of the principal after a ca, /a, returned is not a good plea, 


Though, by the rules and practice of the court, indulgence has 
been given to bail to render the principal till the guayto die poft of the 

' ſerre Ku, if returned ſcire feci; or the alias ſcire faczas, if returned 
nibil ; or the quarto die poſt of a cap. ad reſp, on the recognizance 


ſerved four days before the return; yet this extends only to cafes - 


- where the principal can be rendered, and not to caſes where by 


his death a render is become impoſſible. The recognizance is 
abſolutely forfeited immediately after a ca. /a. returned, and if the 
principal dies afterwards before a render, the bail are fixed; the 


deferring of the render till after the return of the ca. ſa. is at the 


riſk and peril of the bail; they ought to render at the return, 
though where the principal is to be had, and is rendered after- 
wards within the time allowed by the practice of the court, yet 
the bail have firſt been guilty of a default ; where the principal is 
not to be had, the bail muſt ſuffer, The enlargement of time 
is indulgence only where the plaintiff can. be put in the ſame 
condition by a render, as if it had been at the return of the ca. /a. ; 


but where a render cannot be had, the election of the bail js over, | 


Whitehead, Admi- 


it tis not in the power of the court to relieve. 


niſtrator, v. Gale, Bail, &c. Hil. 25 G. 2. Barnes, 196. 


The capias was returnable the firſt return of Hi. term, the 
defendant obtained time, by ſeveral orders to perfect bail, until the 
laſt day of that term, taking notice of trial at the fittings after 
that term in Middleſex ; but bail not being perfected, the bail- 
bond was aſſigned and put in ſuit. The defendant in the ori- 
e action died the 8th of April, upon which the bail applied to 
have the pw ſtaid againſt them, upon payment of coſts, 
tained againſt him ; but the court were of opinion that the plain- 
tiff had been delayed, for if the defendant had perfected the bail 
in tame, the plaintiff might have tried the original action at the 
fittings after Hil. term, and by the fat. 17 Car. 2. c. 8. might 
have entered judgment after his death, and they "refuſed a rule. 


. Morley, Aſſignee, &c. v. Carr. | Same v. Delany, Eaſt. 29 G. 2. 


Barnes, 112. The court offered to let in the adminiſtratrix of 


the original defendant to try the merits, but this ſhe refuſed, 


dant having died before judgment could be ob- 


8. The principal having died after the return of the ca. /a., but 7ide ance, 


before the return was filed a rule was obtained, calling on the Lever {0} 


plaiati to ſhew cauſe why an fert ſhould not be entered on — 


13 


1 


ES | Bail. 3 
hewn the bail-piece, and why the filing of the ca. /a. returnad by the 


Fee fag charged. Rawlinſon and another v. Gunſton, Eoft. 35 C. 3. 6 Term 
2 Rep. B. R. 284. 8 | 7 
e 284 


and diſcharged the rule. Field 


: 
* 


« 


Viner497- (Na) Of the Bail's rendering the Principal, 
— At what Time. | n 
Ve Bond T WO were brought up by habeas corpyr, and were returned 

2 with two civil ſuity, and ſeveral Exchequer informations, 
>— 1 for frauds on the cuſtoms; and it was moved, on behalf of the 
Letter (B), bail in the civil actions, that they might be at liberty to ſurren- 
0 der, according to 25 E. 3. c. 19.; and it appearing that the civil 
. actions was for juſt debts, and actually brought before any of the 
22 & 23G. crown's informations, they were turned over to the marſhal upon 
| . , 3 it. the ſurrender of the bail, Caſe of the Bail of 'Bo;e-and Sellers 
248. 8. P. << | | K 2 3 
Mich. 12 G. 1. - Str. 541. . | : 
2. In aff. term the plaintiff brought his action in C. B. againſt 
the defenilant on a recognizance of bail, but the defendant ap- 
pearing to be an attorney of B. R. the plaintiff was forced to 
deſiſt. On the 20th OFober the defendant ſurrendered the principal, 
and the firſt day of Mich. term a bill was filed, And upon the 
28 defendant's motion to ſtay procedings as having rendered the prin- 
| cipal before action brought, the queſtion was, whether the pro- 
. ceedings in C. B. were to be regarded, for if they were, the ren- 
der would be too late ? and the court held the render to be good, it 
being before the return of the proceſs in the ſuit in X. B., and it 
was the fault of > i not to begin right at firſt. Haare v. 
Mingay, one, & c. Mich. 5 G. 2. Str. 915. 3 
1 2 Fa. againſt bail, and the principal ſurrendered the ſame 
day after ſei. fa. returned. Motion to ſtay proceedings againft 
bail, for there can be no fraction of a day. Rule abſolute.; for 
it is not aſcertained at what hour the ſurrender was made; and as 
there can be no fraction of a day it muſt be taken to be good. 
Galton v. Wigley, Hil. 9 G. 2. Rep. _ Hardw. 208. 
Put where 4. The principal was convicted of felony, and pardoned on 
Ie appeared condition of tranſportation, and having alſo a civil action depend- 
fendant was ing againſt him, in which he had given bail, they brought him ap 
aQtually on by habeas corpus in order to ſurrender him; which was oppoſed, 
* but che court gave leave to the bail to deliver him to the marſhal 
for tranf. and he was immediately remanded to Newgate. Caſe of the Bai 
portation, of Peter Vergen, Mieb. 18 G. 2. Str. 12179. © i 
p ſhip was ready do fa Lord Mansfield, C. J. ſaid, this made a very great difference in the caſe ; for 
vnder theſe circumſtances it might be extremely inconvenient ; they might as well pray a bob. corp, 
to bring him hither, even after actual tranſportation, for the king's writ will run into the colonies . 
And the bab. 4 was refuſed. Fowler v. Dunn, Eaſt. 70. 3. Burr. 2034.——ide ante, 
Letter (X], pl. 16. | | . 04 | 


on 


- 
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10 G. 3. 3 Will. 59. 
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5. Bail furrendered their principal, in diſcharge of themfelves, (=) In this _ 
after the riſing of the eat, Ue6icn a judge at his chambers; but Ras. 


the court held that they came too late, they ſhould haye ſurren- ined, en 


dered him ſedente curid (a). Simmonds v. Middleton and another, Bail, the quarts * - 
ec. Egf. 23G. 2. 1 Vic 269. SN 


. . of the ſecond ſci, fa., to ſhew cnuſe why the ſci. fa. ſhould not be quaſhed, but in caſe that rule could 


not have been obtained, the bail had their principal in court ready to have ſurrendered him; the rule was 
afterwards diſcharged 5 and the court obſerved, that in ſtrictneſa, as the proceedings were regular, the 
bail were 6xed upon the gugrto die poſt of the return of the ſecond ſci. fa, 1 Wilſ. 270. 


6. Upon a rule having been obtained by the defendant to ſhew 


| cauſe why the plaintiff ſhould not ſtrike out the exception entered 
" againſt the bail, in order that he wight render himſelf in their 


diſcharge; it was iafiſted for the defendant, that as the plaintiff 


had not marked his declaration as delivered de bene eſſe, he had 


accepted the bail, But it appearing that defendant had procured 
time to perfect bail by means of a judge's order, upon terms that 
the plaintiff ſhould declare without prejudice, that defendant 
ſhould rejoin gratis and take ſhort notice of trial for the laſt ſittings 
within term, and in conſequence of that order iſſue had been 
joined, the cauſe entered made a remanet, and tried at the fittings 
after term, when plaintiff had a verdict: The rule was diſcharged. 
For the defendant ſhould have perfected his bail in time (which he 
had not done), and then nel ayer rendered if he had thought 
fit. Mayo v. Weaver, Eaft. 25 G. 2. Barnes, 105, | 

7. Motion on behalf of the defendant's _bail for leaye to make 
out a new bail-piece, the old one taken before a commiſſoner in 


| va country not being to be found on the filazer's file, on afhdavit 


y defendant's agent of its having been allowed and filed, as he 
believed, by his clerk then dead. The defendant had been for 
{ome days in cuſtody of the bail, but could not be ſurrendered for 
want of the bail-piece, and Aefendant refuſed to conſent to filing a a 
new bail-piece, or the bail's entering into a new recognizance. 


The court gave leave to put in bail de nove, which was done, and 


the bail ſurrendered the defendant to the Fleet priſon in their diſ- 
charge. 2 v. Shabrooke, Mich. 27 G. 2. Barnes, 108. 
8. In the K. B. the action was by original, the bail ſurrendered 
their principal within the appearance-day, but not till after the | 
return-day. And the maſter certified, that where the action is 8 
by original, the court proceeds by the fame rule as the C. B., viz. 
that the bail has till the guarto die poft, provided it be done ſedente 55 
i4. Bailley v. Smeathman, Mich. 8 G. 3. Burr. 213. 1 
9. When bail above are excepted againſt and cannot jultify them- 
ſelves, they are conſidered as no bail, and therefore cannot render 
the defendant to priſon: but other freſh bail may be put in, and, 
before any exception taken to them, may render him to. 
priſon in diſcharge of themſelves. Ruled C. B. per tot cur. Eat. 
10. In C. J. it was agreed and: ſettled in the Treaſury by the 
four judges, aſfifled by the three ſecondaries, that no juſtiſica- 


| a vorthry" of W 3 | nd 


* 


return of 


day of 
5 G. 3. 


| 


. edit. 1796, page 499+ and the rule, Trin. 1 Ano, B. R. 1 2 
In a ſuble- 14. A queſtion was, at what time bail when ſued by attach- 


Terz. 


returnable l 
an che 27th Per cur. The rule of practice ought to be uniform as to the time 
Jan- and the in which bail may render the principal, and there is no good rea- 
on the zoth, 
which was 
clearly 

holden to be 
right, both 


oh Res 
2 
* 


1 8. . I 
1 
der, in the 

ume term. Blackſt. 1180. | 


eipal; notwithſtanding ſuch. bail may have been excepted againſt 
but that ſuch exception ſhould be diſregarded. £oft. 11 G. 3. 
Blackft. 758. | W 1 

11. Bail may ſurrender before juſtification. Mitchell v. Morriſt, 
Hil. 18 G. 3. Blackft. 1179. | 3 "OO? 


And ſo beld in B. R. even after an affignment of the bail.bogd. Edwin v. Allen, Mich. 34 C. 3. 


d byori- 


inal, they 


Have till 


8 Term Rep. B. R. 401. And vide Meyley v. Carneil, Hil, 34 C. 3. 5 Term Rep. B. R. 534. Vide 
7, pl. 15. 7 a | , 4 
Upon a 
— 
hether the 
bail had ſur- 
Tendered 
© their prinei- 
palin due 
_ time; the 
facts appearing 
Teturn-day of the ſci. fa., and they ſurrendered the principal that afrernoan after the rifing of the court 
at a judge's chambers, and the ſheriff having returned ſcire feci, the court obſerved, that ſummoning 
the bail only an hour þefore the rifing of the court could not anſwer any purpoſe, and they 
Proceedings which had been carried on upon the ſci. fa, Webb v. Harvey and 
2 Term Rep. B. R. 755. . Mir N. f 4 


Both in the © 
B. R. and 


the tal are The principal ſurrendered himſelf in diſcharge of his bail on the 


12. The ſheriff had not ſummoned the party until after the 
riſing of the court on the return-day, and then returned the writ 
feire feci, and proceedings were carried on againſt the bail; which, 
however, the court ſet afide for irregularity, becauſe the bail were 
not ſummoned in due time. Poole v. Willi, Eaſt. 16 G. 3. 2 Term 


Rep. B. R, 758. a. (a) a ' 
to be, that the bail were not ſummoned till an hour before the rifing of the court on the 


ſer afide the 
1 0 2 Mich. 29 G. 3. 
13. The ſcire facias (in K. B.) was returnable the 13th February, 
the laſt return of Zi. term, and the ſheriff returned ſcire feci. 


210: February. It was inſiſted that the principal was ſurrendered 


te in time, it being ſaid in Impey's Pre7. 448. ( pth ed.) if there be but 


four days in term, after the return of the writ againſt the bail, the 
defendant ſhall have eight entire days the next term to render, But 
the court held it otherwiſe, and that the contrary was every day's 


De, practice. Bell v. Fackſon and anather, Bail, &c. Faſt. 32 G. 3, 


the 4 Term Rep. B. R. 663. * 


i. fa ' if is 2 
3f ſcir ji be returned or, if nibil be returned, till the guarto | die\poft of the ſecond to ren- 
ene rr ipal, Where the ings are by bill in B. R. the 42 for rendering wg return- 


ſei. fa. And in all 
2 H. Blackſt. 118. latter part of u. (a). The render muſt be ſedente curid. Lardner v. Baſſage, Hil. 


2 H. Blackſt. 593. * But wide the former part of the note, 2 H. Blackſt. 118. and Imp. 


e Caſes it is abſolutely neceſſary that the render be ſedente curid. Vide 


ment of privilege ought to render their principal, whether on the 
return-day of the writ, or on the quarto die poſt as in common caſes? 


ſpn why they ſhould not have the ſame time allowed where the 
proceedings are by attachment of privilege, as in the other caſes, 
vis. till the appearance-day of the return. Fletcher, one, &c. v. 
Aingell, Trin. 32 G. 3. 2 H. Blackf. 117. nz | 


days being inclufive. Lardner v. Baſſage# Bil. 36 C. 3. 2 H. Blackft. 594. 


was held in 
the C. P. in 
Hall v. 
Walker, 


ou 1 


15. Whereas by the preſent practice of this court (B. R.) the 


bail put in for the defendant in any action, cannot render ſuch 


defendant after a rule has been granted againſt the ſheriff to bring 
in the body before ſuch bail have juſtified themſelves. in open 
GLAS. * court; 
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| Ffote/bury *. Smith, Hil, 33 G. 2. Burr. 924. 
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Ball. Ar 


court; it is ordered, that from and after the laſt day of Tin. term Fatt. | 


33 G. 3. bail ſhall and may be at liberty to render the defendant, lg. 
notwithſtanding ſuch rule at any time before the expiration he 3 


+ thereof, the attorney for the defendant giving notice of ſuch wide ante, 


render to the plaintiff's attorney without delay, and making P. 4. 
affidavit thereof. Regula generalis, Trin. 33 G. 3. K. LW. 


(B. a) Puniſhment of refuſing Bail je OP ought . 
to be granted; or taking inſufficient Bail. e 


| I. 1 a bail: bond if the ſheriff take one bail it is enough (a), though (a) If the 


the words of the act are * ſufficient ſureties“ in the plural — oozy 
number; but in the caſe of a bail-bond, the ſufficiency of the pears by put- 
bail is not travegſable. Coal v. Brockhurſt, Trin. 5 G.2. For- prada _> 
teſcue, 369. 2 | . | | | if the ans 
il ſurrender his principal, ſuc ſurrender will be ineffeQual, and the ſheriff be ruled. 
: Vin Abridg. 496. 1 70 | P ON * 
2. An oſſicer is 6bliged to admit a man to bail in actions on 
the caſe if good and ſufficient and unexceptionable bail be offered 
to him, and if he refuſe or take . do it, he is liable to an 


attachment, or in the latter caſe to indicted for extortion. 


2 | D. a) Declaration (6). | gVivergor. 


1. N actions of debt on bail bonds, it muſt be thewn that the — 
bond was to the ſheriff by the name of office; but if it be 
laid /olvend. eidem vicecomiti et afſignatis, it is ſufficient. Symes v. 


| Oates, Hil. 4 G. 2. Str. 893. 


2. Upon demurrer it was objected, that the declaration on a 


bail-bond ought to have particularly ſet forth that the debt was 
| ſworn to by the plaintiff, and that the ſum ſworn to be due, and 
for which the defendant was holden to bail, was marked on the 


writ, for it was alleged that without ſhewing this there was no 
ſufficient authority to arreſt the defendant, and conſequently the 


© » bail-bond was not good fince the act 12G. 1. c. 29., but void, But 


the court over-ruled the demurrer, becauſe this does not appear to 
be an eſſential requiſite to the validity of the bail-bond, but on 
the contrary the ſtatute appears to be only direQory to the ſheriff. 
So that though wp may be Ar le for ſuch an 
omiſſion, yet t d is not void. ard, 4 &c. v. 
Wilder, Baff 30 G. 2. Burr, 330, 2 HR 

3 Declarations in actions on bail-bonds, may be amended as 
well as any other declarations, The court perhaps may have 


refuſed in ſome inſtances to grant leave to amend writs of ſcire 15 C. 2. 
facias (a) againſt bail, where, by ſuch amendment, the bail might St. 1165. 
be deprived of the advantage of ſurrendering the principal, as 
perhaps they might do in caſe of the faulty /cire facias quaſhed, 

and a new one ſued out. Hodg/on, Aſſignee, &c. v. Michell, Eaſt. 


4. The 


33 C. 2. Barnes, 114. 


9 kins V. Y : 


cation ſtates 
| * thewritof bad, if aſter ſetting forth a ca. /a. it had concluded to the country 


442 Ball. 
Vice her- 4. The declaration in an action of debt on a bail-bond, by the 
Nando, aſſignee of the ſheriff of Durham, was in the common form, but it 
Sir. 1189. tated that the original writ was a fefatum ſpecial capias out of the 
. _ © » Court of K. B. directed to the ſheriff of Durham, and did not ſtate 
the intervention of the Biſhop of Durham. To this declara- 
tion there was a general demurrer; in ſupport of which it was con- 
tended that the original writ being iſſued from the court of K. B. 
immediately to the ſheriff of Durham, without the intervention of 
the biſhop, as count palatine was bad, and the arreſt being conſe. 
uently illegal, the bail-bond was alſo illegal and void. But it was 
ſaid by the court, that the ſheriff was bound to execute the writ, 
though the biſhop might have interpoſed and claimed his privi- 
lege, the writ was therefore not abſolutely void, but merely in- 
formal; and even if the defendant could have ſet aſide the proceſs 
for irregularity by motion, (as to which they declined giving an 
opinion,) it was a mere irregularity, and every hy fr Nen is not 
erroneous; and they did not think they were warranted to ſay, that 
that which the ſheriff had done in this caſe was abſolutely void, 

Jockfon v. Hunter, Mich. 35 G. 3. 6 Term Rep, B. R. 71, 


(r. ) - Pleadings, In general. 


S. C. Wat- „ TJEBT upon a bail-bond, the defendant trayerſed the arreſt of 
Mar. For- the principal, and on demurrer judgment was given for the 
reſcue, 364. pl: antiff, for otherwiſe this would be a way to avoid all bail-bonds 


zviner 504. -- 


S. FP. Haley that are civilly taken without expoſing the party by an arreſt, | 


Mgr Watkins v. Parry, Trin. 7 G. 1. Str. 444. 2 
1. Str. 643. The declaration need not ſhew the arreſt, ibid. But the iſſuing of the proceſy is tra« 
verſable, Saxby v. Kirkus,. Hil. 27 C. 2+ Sayer, 116. 
2. Nil debet pleaded to an aſſignment of a bail-bond, held not 3 

good plea. Mayhew v. Mayhew, Eaft. 4 G. 2. Forte/cue, 367. 
3. To a ſcire facias upon a recognizance of bail, the defendant 
pleads that no ca. ſa. was taken out againſt the principal, the 
_ plaintiff replies there was a ca. ſa. iſſued, and returned nan eft in- 
ventus, the defendant rejoins that the ca. ſa. did not lie four days 
in the ſheriff*'s office. Demurrer inde, and held that this was 
| clearly a departure. Elliot v. Lane, Mich. 26 G. 2. 1 Will. 334. 
Toa ſci. fa. 24, The plea to a ſcire faciat was, that the principal died before 


nriere- the iſſuing the firſt ſcire facias and before the return of any cg. a. 


.- of bail, the againſt him. Replication ſetting out a 74 and a return of non 
pre b bee and ſays, that at the time of the return of the ca. /a. 
r ;_ and long afterwards, the principal was living, and concludes with 
; pa), before a Verification. Demurrer inde. It was objected that the replication 
the ifuing was bad, becauſe, it is an affirmative upon an affirmative, and that 
and before it concludes with an ayerment without traverſing the death of the 
| the returnof principal, whereas the plaintiff ſhould have denied the death of 
J: 412 the principal, and concluded to the country or with a traverſe, 
s fates cur. The replicaton is very Tight, and it would have been 


the retura, 


ich by denying the death of the principal, or had traverſed his * 
„ N t 


and eit 
bailabl, 
retty 
nn 
except! 


Fed t 


_—_ p 
| | „ 
- * 
2 
- * 


* 


It is an eſtabliſhed rule in pleading, that where either party intro- and refers to 
uces new matter, the other fide thall have an opportnnity af an- — — 2 
ae to it, and there the ca. ſa. is introduced as new matter. avecring 
Judgment pro quer. File uoad v. Popplewell ang another, Eaſt. 30 G. 2. *there- 
ing out, returning, and the ſame, the principal was and fill is living, and concludes with a verifica- 
tion. To this replication the defendant demurs ſpecially, becauſe it coneludes with a verification, and 


=» 


not to the country. Upon argument, the court recommended the demurrer to be withirawn. The 
nd upon which the court determined was the introduction of new matter, in which caſe the con- 
clufion ſhould always be ao aveyment, in order that the party may have an opportunity of anſwering it. 


The defendants might have had either of two defences nul tiel record, or that the * died before the 
return of the ca. ſa. ſet forth in the replication. Chandler v. Robeits and another, vail, Kc. Hil. 19. G. 3. 
Doug. 58. S. P. Henderſon-v. Withy aad another, Trin. 28 G. 3. 2 Term Rep. B. R. 576. 


5 · In an action af debt upon a Palace: court bail- bond, the de- The ar eien 
fendant pleaded the ſtat. 12 G. 1. g. 29. for, preventing frivilous m— 
and vexatious arreſts, whereby it is direed that the ſum ſworn bond for 
to ſhall be indorſed on the back of the writ, for which ſum the 49+, and it 
bail ſhall be taken, and for no more, that the ſum ſworn to was — dow. 
12 J. and that the bond was taken for 24. 18 s. which was more thantheſum 
than double the ſum ſworn to. The plaintiff demurred, and it in tbe writ, 
was reſolved by the court that the hond was good, for it did nat 5g; bur 
appear but the defendant executed it freely and voluntarily, and the court 
that it was not unreaſonable, being only 18 5. more than double , other 
the ſum ſworn to, and which feemed to be only a mere miſtake, that che ac 


and not with a deſign to oppreſs. Judgment was for the plaintiff, was direQ- 
Norden Ve Horſy, Eaſt. 39 2. 2 Wiff. 69- — 


; miſdemeanor in the officer, Jenyns v. Gooſtrey, Hil. 3G. 2. Forteſcue 366. 


. 


6. Debt on bond from the defendant and one J. O. to the 
plaintiff, bailiff of a liberty, conditioned for J. O. to appear to 
2 a contempt in the court of Chancery, to which upon oyer 

d,the defendant demurs, and inſiſts that it did not appear that the 

intiff had authority to take bail, nor what the contempt was, 


and cited Gilb. (a) 84. H. 9. Ann. to ſhew that the party was not (-) S. 


bailable upon a contempt, Sed per cur. Formerly the courts were f. — 


retty nice upon this point, but of late years that ſtrictneſs has 
n much relaxed. But beſides, if you have any real ground of 
exception, facts ſhould have been ſtated in pleading ſufficient to 
ring the queſtion before the court, as was done in Lawſon v. 


deck, 2 Ventr. 237. Sey v. Ellis, Trin. 14 G. 3. Blackft. 985. 


\ 


(F. a) Pleadings. ON | 3 Vinergo 


ERROR from C. B. of an award of execution in a ſcire Aſter a ſe- 
facias upon recognizance of bail, reciting that the de- — 
fendants in Hz. term 3 G. r x as de C. B. manucepe- C. J. ſaid; 
runt et uterque corum mamucepit pro R. V. in 106 J., upon condition At preſent/ 
that if he ſhould happen to be condemned in a certain plea of 5 x8 
debt upon demand for 53 /. at the ſuit of K. & U., then the ſaid no part of 
X. V. ſhould pay and ſatisfy the ſaid 537. and all damages, or the record, 


"AE 
444 3 Bail. 
ant by pray- render his body in execution of that _— And then the i 
dl dere faciarſets forth, that licet the ſaid K. & Us. recovered the ſaid 53 /. 
|. madeitfo, debt, and 15/. for damages; yet the ſaid R. V. never rendered 
and if the his body in execution of the ſaid judgment, or ſatisfied the ſaid 
9 debt and damages. Upon a ſcire facias returned, there is judgment 
oyer, (which by default and execution awarded. The defendants aſſigned for 
| Lapin 2 ** the plaintiff wy Hil. 3 G. 1. —— e N ſaid 
; .. actto tranſgreſſions ac etiam in m placito debiti ſupra 
Had the fame demand” — upon — proceſs iſſued againſt him, m9 1s th 
Advantage on in offabis Purif. at which day the defendant, entered into recogni- 


Wn eg zance for his paying the debt, or rendering his body and that 
am f the plaintiffs did not within two terms, according to the courſe of 


thoſe abe the court, declare againſt the ſaid R. V. in plac. pred. whereby 

| cerned be. the recognizance was diſcharged ; but further they ſay, that the 
low had not plaintiffs in Tria. term following cauſed him to be ſummoned 
the courage into the ſaid court to anſwer them in a plea of debt for 53 , 

by this and obtained judgment thereupon, and that ſuch judgment was had 
means we | upon theſe proceedings, and not in that action wherein the de. 

are now te fendants became bail; but notwithſtanding this the award of ex- 
judgment ecution is grounded upon the judgment in that collateral action. 
which, if all The other errors aſſigned are, that the juſtices of C. B. had no 

Wo kara af power to take any recognizance in this form, and that there is a 


2 diſcontinuance and ſeveral variances between the recognizance 


us, we * itſelf, and the recital of it in the ſire facias. The defendant 
— 1 85 verily their aſſignment of errors, by procuring the recognizance en- 


- verſe, ang | tered with a placita of Fi). term, and the other proceedings with 

| by this arti- a placita of Trin. term, to be ſent up by certiorari, with a certif- 
23 cate, that there are no continuances from Hil. to Trin. term, & 
court i in nulloeft errat pleaded. Pratt, C. J. ſaid, Some of the exceptions 
eluded. would hold if the party did not come too late, and others if * 
2 - vj. Came out of the mouth of the principal, but as they lay under 


vian againft theſe. diſadvantages they could not be conſidered as having any 


: We 2; 2 weight. Wraig f v. Tn Nun. 561. Str. 197. 
: Vier 368. | G 4 I Cri Y t Caſ „ ? 3 +3264 
Vide Letter ( 4 a) 0 mina | es (a). 


(H. a). JO” p 

(a) Of the wit of mainprize, little notice is taken in the late books ; yet the Jaw relating to it feems 
to be fill ja force in many caſes; and conſequently in ſuch caſes, thoſe who are bailzble, and 
have been refuſed the benefit of bail, may ſtill by virtue thereof be delivered out of priſon, (upon their 
fGinding ſuretie> to the ſheriff that they will appeor and anſwer to the crimes alleged againſt before 
the juſtices in the writ mentioned, &c.) as thoſe who are impriſoned for a ſlight ſuſpicion of felony, or 
. IndiQted of larceny before the ſteward of a leet, or of treſpaſs before juſtices of peace and many other 
r all which it will be needleſs to enumerate. But as to that which is ſaid in general both by Sir 
„Hale, Summ. 104+ and Sir E. Cook, 2 Inft. 190. in relation to this matter, from which it may 
ſeem to have been the opinion of thoſe authors, that no writ of mainprize is grantable at this day; i 
may be anſwered, that this is to. he underſtood only of the writ of maiaprize for perſons indicted before 
the ſheriff in his torn, in relation to whom he has no judicial power at this day, and conſequently no 
power to bail them ex officio from whence it follows, that the wiir of mainprize for ſuch perſons being 
grounded on a ſuggeſtion that the ſheriff had unjuſtly refuſed before to admit them to bail, cannot now be 
proper, becauſe he cannot be ſaid to have unjuſtly refuſed to do a thing which he bad no power to do. 
Bat this can be no manner of reaſon why the writ of mainprize ſhould not be Sill grantable in other 

caſes, 2 Hawk. P. C. c. 15. f. 29, 30, | g * 


E the writ of bomine rep 
deliver any perſons out 


there ſeems to be no doubt but that at the common law t 
by virtue of this writ, except in thoſe ſpecial caſes mentioned in 


444 


he ſheriff 


the fat. Weltm. 1. c. 15. and if he had returned that the plaintiff had been eloigned out of the county 
dy the defendant, be might afterwards by virtue of a capiar in wwithernam againſt ſuch defendant, whether 
he were a peer or commoner, have taken and impriſoned him till the plaintiff ſhould be replevied. But 
the writ of bomine repleg iande has been much diſuſed of late in ſuch caſes wherein juſtices of peace have 
been authorized to admit perſons to bail 3 yet whether the ſtatutes which gave ſuch authority ro juſtices 


of peace, being wholly in the affirmative, do take away the ſheriff's Th 
thoſe ſtatutes, may deſerve to be corifidered. However, there ean be no doubt but that in other caſes the 
i and capiats in wit bernam are very proper and effectual remedies. 2 Hauk. 


always been agreed 


writ of bomine replegiands 
P. C. e. 15. f. 31. 
Of choſe who by the 


preamble of the tat. Weſtm. 1. c. 15. are declared to have 


in the caſes mentioned in 


to be repleviſable, there are four kinds: 1, Thoſe who are taken for the death of a man. 2d, Thoſe 
who are taken by the commandment of the king. za, Thoſe who are taken by the commandment of 


the juſtices. 4th, Thoſe who are taken for the foreſt. 


As to the firſt it is obſervable, that the ftatute declares generally, that thoſe impriſoned for the death 
of a man have always been taken to be irrepleviſable, without making any diſtiaQion between ſuch homi. 
cide as is malicious, and that which happens by miſadventure, or in ſelf-defence. And agreeable to the 
ſtatute of Gloucetter,” c. 9. we find, that all perſons in general who are taken for the death of a man are 


excepted out of the writ de homine : 


z and that even the ſuperior courts which are nut reſtrained by 


theſe ſtatutes, have yet been always cautious of bailing perſons impriſoned for any homicide, except in 
ſome ſpecial caſes; and it ſeems that juſtices of the peace, who have power at this day to bail a man arrefte@ 
for a light ſuſpicion of homicide, cannot bail any ſuch perſon for manſlaughter, or even excuſable homi - 


ide, if it manifeſtly appear that he was guilty of the fact, let it be ever ſo plain that it cannot 


to murder. 2 Hawk. P. C c. 15 f. 33, 34- 


And vide 3 H. 7. c. t. 


1 
1 


As to che ſecond particular, concerning thoſe who are taken by the command of the king, or of his 
privy council, are ſo far from being repleviſable by the ſheriff, that they have formerly been adjudged 
not to be bailable even by the court of K. B. ; bowever, at this day the law is otherwiſe declared and 


fettled by parliament. 2 Hawk. P. C. c. 15 f. 36. 


Vide next Letter. 


As to the third particular, concerning perſons impriſoned by the command of the juſtices, it is ob- 


ſervable that the exception in the writ of bumize replegiando in the Regiſter 77. concerning perſons ſo 


impriſoned, is reſtrained to thoſe who are taken by the ſpecial command of the king's chief juſtice. But 


by Fitzherbert, Nat. Brev. 66. Stainford, P. C. 73. 
words of the ature relating to perſons ſo impriſoned 
king's juſtices in general, as of thoſe of aſſite as well as of thoſe of the courts of Weſtrinſter-hall, 


Coke, 2 Inft. 187. and Dalton, c. 1x4. the 
m to be underftood in a large ſenſe of any of the 


But 


it ſeems that they are not to be underſtood generally of perſons impriſoned by any command whatſoever 
of lach juſtices, for that thoſe who are impriſoned by their ordinary command, not by way of puniſh- 


ment, but in or 


only to be ſafely kept, are ſaid to be repleviſable by the ſheriff in caſes not prohibited by 


the ſtatute, and ore it ſeems that they muſt be taken ii a more reſtrained ſenſe, of thoſe only who 


we impri 
done in their 


ſoned by the abſolute command of ſuch juſtices by way of puniſhment, as for a miſdemeanor 
„or for other contempts, or ſuch like matters, which lie rather in their diſcretion 


than in their ordinary power; and it ſeems, that a commitment by the chief juſtice without ſhewing any 
cauſe whatſoeye*, ſhall be intended to be for ſome ſuch matter; and there cap be no doubt but that a 
perſon under ſuch a commitment is not replevifable by the ſheriff. Alſo it hath been holden, that a per- 


fon ſo committed is not bailable upon a babear corpus. 2 Hawk Pleas Crown, c. 15. f. 37. 


As to the fourth particular, concerning thoſe who are impriſoned for the foreſt, who alſo are Excepted 
out of the wiiy de homine replegiando (Regiſter 77. 4 Inſt, 314, it ſeems that the ſaid exception is to be 
underſtood as well of foreſts in the hands of ſubjects, as of thole in the hands of the king; but it ſeems 
that it is to be underſtood ſtrictly of proper foreſts only, and not to be extended by equity to chaſes or parks. 
And as to impriſonments $-r offences in foreſts, the law has been much mitigated by latter ſtatutes. Yide 


1 Ed. 3. e. 8. whigh cites 34 Ed. 1. ordinatio forte. 2 Hawk. P. C. c. 18. f 38. 


By the 7 R. 2. c. 4+ it is enacted, that no man ſhall be impriſoned by any officer of the foreſt with. 


out due inditment, or being taken with the mainour, or treſpaſſing in the foreſt, &c. 


And note, that 


perſons ſo indited or taken with the mainour, being impt i ſoned by ſuch officers, have their election either 


ta be mainpriſed by twelve mainpernors, by virtue of the w 


iando given by the ſtatute 
3. c. 8. or to be bailed upon a habeas corpus by the Judges of Weitminſter-hall, Sc. Andifa 


perſon be impriſoned for any offence relating to the foreſt, without having been firſt indicted for it, or 
taken with the mainous, there ſeems to be no doubt but that he may have an action of falſe impriſon- 


ment, and may alſo be mainpriſed of bailed. 
In conſidering that part of the purview of the ſtat. Weflm. 1. c. 15+ which ſhews what other 


2 Hawk. P. C. c. 15. f. 39. 


are not repleviſable, there appears two ſorts : iſt, Such as are excluded from a benefit of replevin in reſpect 


of the notoriety of their offence. 2d, Such as are 
alleged againſt them. 


excluded from it by the heinouſneis of the crime” 


As to thoſe who are exclud-d from the benefit of a replevin in reſpe& of the notoriety of their 
offence, there are two kinds, 1ſt, Thoſe who by an expreſs or implied judgment, ſentence, or convic - 


tion, or their own confeſſioo, appear to be guilty. zd, Thoſe who are under violent preſcmpti 
gvilt: for examples of theſe, vide 2 Hawk. P. C. c. 15. f. 40, 41, 42, 43, 44 4 


vochorities referred to there. 


ons of 


* - * 


| . dach like felonics, &c. 2 Hawk. P. C. c. 15. ſ. 49+ ; 
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arſon. 2d, Thoſe who are taken for falſe money. 3d, Thoſe who are taken for falfifying the king's 
feal, 4th, Thoſe who are taken for treaſon which touches the king himſelf. 5 Im 
And all ſuch perſons being expreſsly declared to be irrepleviſable, it ſeems clear that they can in no caſe 
y the ſheiiff, either by virtue of the ſaid writ de bomine replegi or without 
it; yet if a perſon at large be accuſed before a ſheriff on a light ſuſpicion of any of t or of any other 
of che erĩmes which always have been agreed to be irrepleviſable, as of homicide, @c., it ſeems by no means 
to follow, either from the words or intention of the ſtatute, that the ſheriff is bound io keep bim in priſon 
till he be delivered by due courſe of law ; but in ſuch a caſe it ſeems to be more reaſonable that be take 
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from the expreſs words of the ſtatute, that the ſheriff cannot replevy him, and it ſeems that at the 
common law he ought to have ſafely detained the party ſo arreſted, till he could have obtained his legal 


how far the law may at this day be altered in this point, by the uni 
 Heriffs receiving no perſon into their cuſtody for any crime without the warrant of ſome magiſtrate, 
may be ſeen more fully confidered in 2 Hawk. P. C. c. 16. It is certain, however, that the court of 
K. B. ſtill may, and always might, bail perſons in cuſtody for any of theſe crimes, notwithſtanding 
8 yet, in diſcretion, it ſeldom uſes this power but in very ſpecial caſes. 2 Hawk. P. C. 
15. . 40, 47. N * 

As to that part of the purview of the ſtatute which ſhews what perſons. are repleviſable, they are 
thoſe who are accuſed as principals, and thoſe who are charged as a ies; in the firſt diviſion are, 

aſt, Thoſe who are indiQed of larceny by inqueſts taken before ſheriffs or bailiffs by their office, that 
i, before ſberiffs. in their torns, and lords in their leets, are expreſaly declared to be repleviſable ; and, 
according to ſome opinions, thoſe who are indicted or. appealed in any other court of any other felony 
not expreſsly declared by the ſtatute to be irrepleviſable, as robbery or burglary, &c. are repleviſable by 
the theriff ex officio without writ within the equity of this clauſe : yet the authorities which are brought 
to warrant this opinion relate only to the bailment of perſons by ſuperior courts, upon indictments of 
appeals of ſuch crimes before ſuch courts, and do by no means prove chat ſuch perſons are repleviſable 
by the Gheriff ex officio without writ. r 
for perſons indicted only of treipaſs before juſtices of peace expreſsly declare, that perſons cannot 


4 


be delivered out of priſon without the king's ſpecial command; from whence it ſeems to follow, 
ſuch perſons are not within the common berefit of a replevin by the ſheriff, without ſome ſuch ſpecial 
command. Aud if perſons indicted of treſpaſs only before juſtices of peace are not within the ordi- 
| nary remedy of a replevin by the ſheriff, without a writ, ſurely it cannot be thought thay perſons in- 
dicted of higher crimes, and before ſuperior courts, can be any way entitled to it: however, 
as the ſaid. ſtat. Weſt, 1. expteſely allows perſons indicted of larceny before the ſheriff, the ordinary re- 


| 


ere be bailed ; but this is in great meaſure to be left to diſcretion. 2 Hawk. P. C. 

Co 15. * . * | $ 

24, Thoſe who are impriſoned for a light ſuſpicion are likewiſe declared by the ſtatute to be reple- | 
et, i the words 
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34, Thoſe who are impriſoned for petit larceny, which does not ambunt to above the value of 12 4. 
ate alſo declared by the ſtatute to be repleviſable, if they have not been accuſed of ſome other larceny 
before ; and it ſtems to be agreed, that there is no neceſſity that ſuch perſons be of good reputation 3 


yet, upon the conſtruction of the whole ſtatute, if ſuch perſons be taken wich the mainour, or confeſs 
the fact, &c. or their crime be otherwiſe open and manifeſt, it ſeems that they ought not to be bailed ; 


3 - 

As to what concerns thoſe who are charged as acceſſaries, which is in the following words, © thoſe 
« who are accuſed of the receipt of thieves, or feions, or of commandment, or of force, or of aid 
« of felony done, ſhall be repleviſable, &c. it is obſervable, that notwithſtanding the ſtatute men- 
tions only thoſe who are acceſſary by receiving felons, or by commandment, force, or aid, yet all thoſe 
who are acceſſary to a fi any other way, as by perſuaſion, or any other procurement or 
have always been taken to be within the equity of it; and moſt of the books relating to this matter 
ſeem generally to hold, that all acceſſaries, whether to homicide or any other felony, are bailable till 
the principal be convicted or attainted, and even after ſuch conviction or attainder upon their pleading 
to the indictment, and do not expreſs any limitation or reſtriction that they be of good fame, or but 
flightly ſuſpected, &c. And in the caſe of 25th Fd. 3. 44 pl. 14. wherein a perſon appeated of mur- 
der, as having bolden the deceaſed in bis arms while the Killed him, was not let to mainprise; 
the reaſon given for it by the Reporter is, becauſe the defendant was in a manner a principal, for that 
otherwiſe, being an only, he ought to have been let to mainprize by the intent of the ſtatute. 
Yet it is made a gere in the Year-book 21 Ed. 4+ 71+ whether acce{laries are to be let to bail of courſe ? 
and perhaps it may be more reaſonable to intend in the above cited caſe of 25 Ed. 3. that fuch perſon 
were denied the benefit of mainprize by reaſon of the notoriety of his guilt; for it ſeems clear, bath 
from the Regiſter 270, Fitzherbert Nat. Brev. 250. and Dalton, c. 114. that acceflaries to felonies are 
not to be bailed unleſs they be of good reputation; and if the want of a good reputation, which is at 
moſt but a Night inducement to preſume them guilty of a+ particular crime, be a good cauſe to exclude 
them from the benefit of mainprize, which is given them by the general words of the ſtatute, it ſeems 
frraoge the ſtrong and unqueſtionable evidence of their guilt ſhould not much more exclude them from 
it, eſpecially con fidering that it is an allowed rule, that bail is only proper where it ſtands indifferent, 
whether the perſon accuſed wert guilty or innocent. And Gace later ſtatutes in many. caſes have ex- 
tluded veceN aries before the fact from the benefit of clergy, it ſcems abſurd to ſay that perſons noto-- 
riouſly guilty of being acceſſary to the crimes which exclude them from the benefit of clergy ſhail be 
admitted to bail, whereas had they been committed to priſon on the like evidence of guilt as principals for 

ies within the benefit of clergy, or even for inferior offences of an enormous nature, they. could nor 
have had the like privilege; and, therefore, fince the general words of the ſtatute concerning the 
viſing of acceſſaries are agreed to receive the above · mentioned limitations, that they ought to be of » 
good reputation, and alſo to plead firſt to the indictment, if the principal be attainted, why ſhould it 
not be reaſonable to admit this further reſtriction, that their guilt be not notorious? which ſeems ad- 
mitted to be. implied in moſt of the other. clauſes of the ſtatute, which yet are penned in as gener 
words as that relating to acceſſacies, But this matter ſeems at this day to be put beyond all queſtion by 
41 Car. 2. c. 2. 21. by which it is recited, © that many times perſons charged with petit treaſon or 
% felony, or as acceſſaries thereunto, are committed on ſuſpicion only, whereupon they are bailable 
« or not according to the circumſtances making out that ſuſpicion are more or lefs weighty, c. 
and thereupon it is enacted, „that no perſon ſo charged ſhall be removed or bailed by virtue of that 
ie aft in other m than he might before z from which it ſeems clearly to follow, that where there 
are ſtrong preſumptions of guilt againſt a perſon ſo charged, he neither was bailable before that ſtatute 
nor is now tailable by virtue of it. 2 Hawk. P. C. c. 15, .. 3533. 

As to how far bail is grantable by a juſtice of peace by conſtruction of the ſtatutes and commiſſion. 
which gives juſtices of peace a juriſdiction over certain crimes, without ſaying any thing concerning 
the power of granting bail, it ſeems that wherever juſtices of peace have juriſdiction of « crime; they 
may bail the perſon indifted before them of ſuch crime upon ſuch circumſtances for which other courts 
may bail the perſon ſo indifted before them; for that it ſeems to be a good general rule, that fo far as 
any perſons are judges of any crime, ſo far they have power of bailing a perſon indicted before them of 
ſuch crime. And upon this ground it ſeems clear that any two juſtices of peace, whereof one is of 
the quorum, may of common right bail perſons indicted before the ſeſſions of juſtices of peace, for 
that any two ſuch juſtices may hear and determine the indictment. Alſo, it hath been holden, that 
any one juſtice of the hath the like power in relation to perſons ſo indicted, becauſe every ſuch 
Juſtice, being a judge of the court which is to determine the offence, ſeems conſequently to have a 

ionary power of judging whether it be bailable, and of admitting the party to bail. And this 

ſeems to be implied by the tat. 1 R. 3. c- $ which giving one juſtice of peace power of bailing 
arreſted for felony, ** in like form as if ſuch perſons had been indicted at ſeflions,” clearly ſuppoles that 
if ſuch perſons had been indicted at ſeſſions, they might have been bailed by any one juſtice ;/ and if 
any one jultice of peace had ſuch power of bailing the perſons ſo indicted at the ſeſſions * the 
N * 0 tutes 


\ 


- the homicides above mentioned, either by his own confeſſion, or 


© buil perſons 


| Natures ſpecially relatitig to the power of rene peace in granting bail, it ſeems that he fill bas the 
Me et GATE dl e 
ſaid ftatutes ſeem not to reftrain him in any ſuch caſe under the degree of felony from any power which 
he lawfully tight claim before. Alſo, it ſeems agreed, that any one juſtice of the peace 

_ always in his diſcretion either bail or impriſon one who has given another a erous wound, according 
av it hall appear from the whole circumſtances that the party is moſt likely to live or die, for that every 
fuch juſtice being a principal conſervator of the peace, the offence at preſent being only an enormous 
breach thereof, and no y ſeems properly to come under his conuſance. 2 Hawk. P. C. c. 15. 


C. 4+ . i 
| How far bail is grantable by juſtices of the peace, by virtue of certain ſtatutes. ' Vide flat. 1 R. 3. 
\©.g gH-7.c: 3. and1&s Ph. & M. © 13. upon which the following particulars ſeem moſt ob. 


1ſt, It ſcems clearly to be implied by the ſtat, 1 R. 3. c. 3+ which authoriſed any one juſtice of the 
peice to ball a perſon on a flight ſuſpicion of felony, in like manner as if 1 woes Bad been indicted 
at ſcfHons, that before that ſtatute juſtices of the peace could bail thoſe only for felony who had been 
indicted of it before them. And by parity of reaſon it ſeems alſo to follow, that they had no power to 
bail perſons for any other crime before ſuch indictment, unleſs it were an offence directly tending to 
me breach of the peace, thebailing of perſons for which ſeems properly to come under their conuſance 
- as conſervators of the peace; and therefore it ſeems difficult to maintain the power of one juſtice of 
the peace to bail a perſon for any other crime, unleſs it be by ſome ſtatute limited to the 'conuſance of 
one- juſtice, or the party have been indicted for it at ons, becauſe the commiſſion” in giving a 
Juſtice a general juriſdiQtion over any crime ſhall be conftrued ſo far only to give him a power to bail 2 
accuſed of it, as it makes him a judge of it, which he cannot be till be come regularly before 
im by indi&ment ; and the ftatutes above mentioned, ſpecially relatiog to the power of juſtices of 
peace in grantitg bail, expreſsly require the conuſance of two juſtices. 2 Hawk. P. C. c. 15. f. 62. 
ad, That juſtices of peace have no power to bail any perſon not repleviſable by the tat. Weſtm. 1. 
rer to follow, that a under the actual commitment or arreft of any other 
magiſtrato, or even of a private perſon, for any crime declared to be irrepleviſable by that ſtatute, a 
weaſon againſt the king's perſon, aiſon, Cc. cannot be delivered from his impriſonment by the bailmegt of 
. any juſtice of the peace. Vet if a perſon at large be only accuſed of any ſuch crime on s flight ſuſpi. 
cion beſore a juſtice of peace, it ſeems that the juſtice ought not to commit him, but to take ſurety of 
him to appear before a proper court. And inaſmuch as the above-mentioned ftat. 1 & 2 Ph. & M. 
©. 13. expreſuly rientions the bailing of perſons for manſlaughter, as well as for other felonies, there can 
de no doubt bu': that juſtices of peace may, by force thereof, ſafely bail any perſon impriſoned on 2 
if 


t ſuſpicion of a fact clearly appearing to be no higher an offence than manſlaughter, and much more 
appear to amount to no more than homicide by miſadventure, or in ſelf-defence, Vet it ſeems to be 
agreed, that ſuch juſtices muſt at their peril take care that the offence in truth amounted not' to murder ; 
and that they ought in no caſe to bail any perſon who manifeſtly _—_— —— e . 
\notoriety of the fact, not only 

becauſe the ſtat. of Weſtm. 1. c. 15. which is the pattern preſcribed by the 1 & 2 Ph. & M. for the 
direction of juſtices of peace, in x. vc to bail, expreſsly excludes all perſons from the benefit of it 
which are guilty of open and manifeſt offences; but alſo becauſe the ſtat. of Glouceſter, c. 9. is ex- 
preſs that all perſons who are guilty of homicide by miſadventure, or In ſelf-defence, ſhall be kept in 
ev till the next coming of the juſtices itinerant, or of gaol delivery, 2 Hawk. P. C. c. 15, 
. 3» p * r 
1384, That the chief import of theſe ſtatutes is to ſhew in what manner perſons are to be bailed by 
juſtices of the peace, and not to declare what perſons are bailable by them; in relation to which matter 


' he old rules of the ſtat. of Weſt: 1. are generally ſtill to be followed, which extending only to crimi- 


nal offences puniſhable in the ordinary way by inditment before the ſheriff, &c. give no power to 
on proceſs in civil actions, or for contempts to ſuperior courts, as by proceſs of re- 
delljon out of Chancery; and, therefore, by a reaſonable conſtruction of all theſe ſtatutes, juſtices of 
peace have no power in any ſuch cafes to admit any perſon to bail. 2 Hawk. P. C. c. 15. f. 64. 
It ſeems clearly agreed, that juſtices of gaol delivery may bail any perſon convicted before them of 
homicide by miſadventure, or in ſelf-defence, the better to enable him to purchaſe his pardon. And if a 
n convicted of manſlaughter before fuch juſtices purchaſes bis pardon, it ſeems that they may bail 
v even after their ſeſſions is determined, till the next ſeſſions of gaol delivery, that he may come in 
. _ then and plead his pardon, for that the power of ſuch juſtices ſeems to continue for ſuch purpoſes after 
their fe Alſo, if a man be convicted of manſlaughter before ſuch juttices againſt plain evidence, 
| It is ſaid they may bail him till the next ſeſſions of gaol delivery, in order to purchaſe his in the 
mean time. But it ſeems that juſtices of the peace have no power to bail a man in any of thoſe caſes, 
becauſe they are tied up, for the moſt part, to the n by the above mentioned ſtatute of 
Weſtm. 1. ; but this ſtatute bet extending to juſtices of gaol delivery ſeems to leave them a diſcre- 
tionary power in thoſe caſes'wherein it reftrains the ſheriff from admitting perſons to bail; and, there - 
fore, if a defendant in an appeal of death plead an excommunication' in diſability of the | pay it 
ſeems'to be bolden by Staundford, P. C. 72. that fuch juftices may bail the defendant from day to day; 
till the plaintiff hall be abſolved, for that otherwiſe the defendant might lie in priſon for ever, without 
ary opportunity of coming to his trial. But it is obſervable, that the books which are cited for the main- 
tenance of | this opinion, ſpeak only of an appeal of rodbery ; yet if juſtices of gaol delivery have ſuch 
power of bailing perſons in the caſe of death on the circumſtances above mentioned, as it ſerine Sy 
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ſe the 6, there is no reaſon why they may not as well upon other like circumſtances bail perſons indifted 

—— * Se: tem 1 toy other is i fac ner a the cut of S my — 
8 „C. c. 25. f. 65. * 5 | h 8 

2 . (ONE was convicted of Printing a ſeditious libel, and appearing 

. 15. | to beg a very il! ſtate of health, was brought up and 

K. 3 moved for agment of the court and to be admitted to bail. 

t ob. And per C. N he offence is ſo great, that an adequate puniſh- 

A ment may endanger his life, and to leſſen the judgment would be 


an ill precedent ;z therefore bail him for the preſent, and we will 
we judgment when he is better. Defendant in 2000/., two 
* in 10007, Rex v. Biſbep, Mich. 3 G. 1. Str. g. a 
2. The defendant in an appeal of murder having been found $5» C. Com. 
guilty, but a point ariſing, which was to have been argued in — . pe 
court, and neither fide bringing it on for near three years, the : 
defendant moved to be bailed, and the appellant faid he did not 
oppoſe it. Sed per cur. — We cannot do it, he is convicted of 
murder, and therefore we cannot bail him, unleſs the appellant 
will actually conſent ; which he refuſing to do, the defendant was 
remanded, Reeve v. Trindall, Mich. 7 G. 1. Str. 402. 
3+ The defendant was convicted for keeping an alchouſe with- 
out licence, and was thereupon committed for a month as the act 
directs. Aſter he had lain a fortnight he brought a certiorari, and 
upon the return of it he was admitted to bail; the court being of | 
inion, that if the conviction was confirmed, they could commit SIS. 
him in execution for the refidu2 of the time. Rex v. Reader, 
. Mich. 9G. 1. Str. 531. Vs 
4. If a priſoner 1 has been committed for wounding one, ſo | 
that his life was deſpaired of, apply to be bailed, the court will 
not order the wounded perſon to be viſited at the requeſt of the 
iſoner by a phyſician and ſurgeon of his own nominating, to 
fatisfy the court that he is out of danger, but the courſe is for the 
friends of the party injured, to lay his condition before the court 4 
when they oppoſe the bailing ; if they do not do it then, the court 
may order ſuch an attendance for their own ſatisfaction. Rex v. | 
Sarah Saliſbury, Hil. ꝙ G. 1. Str. 547. TY 
5. The detendant had been tried on four ſeveral indictments 8. c. x Bur- 
for murder, and acquitted upon all; preſent'y after he was com- 39 25% 
mitted by a juſtice of the peace, upon information of a fifth .,,, being 
offence of preciſely the ſame nature as the four former. And returned that 
upon a habeas corpur it was moved, that he might be admitted to ue priſoner 
bail on producing copies of the informations and affidavits of the mitted by 
former trials, and of the identical nature of the offences; but the the coroner 
court refuſed to look into the informations, though they were eee 
fled with Lord Mobun's caſe. | Salk. 104. where they looked and the pr'« 
into the depofitions taken by the coroner upon a motion to bail. ſoner being 
The defendant was remanded. Rex v. Aon, Mich. 3 C. 2. weg f 
Ser. 85 1. S rt oY | | 8 
prayed be might be bailed ; bot the C. J. ſaid, that was no reaſon, for if the depoſiti ns made it murder 
would not bail, e contra if they amounted only to manſlaughter he would bail, though the coroner's 
inqueſt had found it murder. And be faid the diſtinction was between the coroner's inqueit where the 
can look into the depoſition, and an indiftment where the evidence is ferret, That Lord Mohun's 
eaſe, in Salk, x04. wen in point; (though ſe Hold chambers, and not in court, as the book 
? . 


court 
Ver. I. 8 reports 
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ſelf had re to bail one Clifton, becauſe be thought the depolitions made it murder, though the inqueſt 

was manſlaughter only. | 
The bail were four in 4000 J. The C. J. ſaid, it had been uſual to take them in a ſum, or body for 

body, and that where they are taken corpus pro. corpore, it was a miſtake to imagine the bail were to be 

hanged if the principal ran away, but that the method is to amerce them. Rex v. Dalton, Trin. 5 G. 2. 


The priſe | committed for manſlugtiter ; apd it appearing to be no morahdwithe depolitions 
1 erer "Rex v. Magrath, Mich. 29 Str. 2242 | 

lt ws agreed ; 6. B. having been proſecuted for the murder of the plain- 
— 1 tiff's huſband, and honourably acquitted, was followed with 
writ on the an appeal, to which C., who appeared to be a material witneſs 
civil 6derwo for B., was alſo made an appellee ; it was mgved that the appellees 


— — might be bailed. And upon debate, the court were of opinion to 


= * ? . „ 8 
- - g 
- K i EO 
£ > : p * ; 0 - * 


it come bail B. and not C., and the reaſon given was, that B. had been 


_— acquitted, which was a ſtrong preſumption of innocence, and the 
per; a judge before whom he was tried had certified that he was well 
moſt have ſatisfied with the verdict, and they ſaid that they would bail in all 
N caſes after an acquittal on the indictment, unleſs the judge was 
3. .. diffatisfied with the acquittal, and that was the reaſon they denied 
Fireg · 94. to bail in SlauterforÞs caſe. But as to C. there was no foundation 
on to bail, for they denied that it was of courſe to bail in an appeal. 
IJ an ap. Caftel, Widow, v. Bambridge and Corbett, Hil. 3 G. 2. Str. 854. 
peal of murder it appeared that the defendant was convicted on the indictment, but pardoned on the report 
of the Judge ; and after iſſue joined in the appeal, he moved to be bailed, which was refuſed, the pie- 
* ſumption beingagainſt him But on a trial at bar being ordered, and the appellant having taken no ep 
to bring it on, but upon the day appointed moving to put it off to a further day, the court took the appel- 


lee's own recognizance in 500 J. to appear the laſt day of the term, and ordered that nothing ſhould be 
done as previous to the day appointed for the trial, that if there was a diſconfinuance, the appellee might 


_ fake adv it laſt day of the term he was diſcharged, the appellant not appearing, 
f., Grin, H. 3 d. 2. Str, 858. 2 Barnard, 7 * P n $5 Lp * 
In Reza v. J. The defendant was committed for receiving a ſilver ſpoon 
TI dai ir to be ſtolen, and it was moved that — be bailed, 
Crips was an affidavit being produced, wherein it was poſitively ſworn, that 
| Eited, bo though he did receive the ſpoon, yet that he did not know it was 
eta ſtolen. But the court reſuſed to bail him, becauſe it was an ap- 
becauſe the plication to diſcharge the defendant on the merits, which belon 


proſecutor to the jury to enquire into. Rox v. Parnam, Mich. 8 G. 2. Cun- 


Dae > mingham, 996. 
_ doubtful as to the identity of the perſon. | : 
8. Huſband and wife having been committed to priſon for 
' felony, it was moved that they might be admitted to bail on an 
affidavit made by themſelves, that it was a groundleſs and malici- 
ous proſecution, and on an affidavit by other perſons that two 
ſeſſions had paſſed ſince the priſoners were committed, without 
any trial, though the parties X 770 had endeavoured to bring 
it on. Whereupon they were ordered to be bailed, it appearin 
very doubtful whether the huſband was guilty or not, and almoſt 
that the wife was not. And Lee, C. J. ſaid, that in the caſe 
of ſimple felony, (as grand larceny) if huſband and wife are found 
guilty on an indictment againſt them, the wife muſt be acquitted. 
ut the princi reaſon of — the defendants to bail was, 


& 4 


3 chat they might have been tried before, there 1 


that the Lotds balled him, after an indiQment for murder was found. He hid, he hims. 
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n Rex v. Bell er ux. Mich. 1 1 G. a. 
64. | a | v . 
9. The defendant came up on a habeas corpus, charged with a 


commitment for a robbery on the highway, and the proſecutor 


attending, infiſted he was the man. Eight affidavits of credible 
people proving him to have been at another place at the time the 
ro was ſworn to was read, yet the court refuſed to admit him 
to bail. Rex v. Greenwood, Trin. 13 G. 2. Str. 1138. 'x 


10. The defendant was taken up virtue of a warrant from 5 P. Rex 


the Secretary of State, for publiſhin England's Te Deum, a — 
blaſphemous libel ; and being brought up by habeas corpus in order argued be- 
to be bailed, offered bail to enter into the common recognizance fore all he 
for his appearance, to anſwer ſuch matters as ſhould be objected J, tur 
inſt him on the part of the crown. But Mr. Attorney-Gene- of bail, bus 
ral inſiſted, that he ſhould give bail for his behaviour alſo. eu never 
The C. J. ſaid, it had often been taken ways, and that he 5:0.” 
would take the opinion of the judges. 80 that at that time the 
defendant himſelf only entered into a recognizance for his appear - 
ance, and into a rule to put in bail for his good behaviour if the 
Judges ſhould be of opinion that he ought. Rex v. Shuckburgh, 


Aich. 17 G. 2. 1 Will. 29. 


11. A ſpecial verdict on an inditment for murder, was found at Yideg 
the Old Bailey, and removed into the K. B., but before argument, t Trial 
the defendant obtained the king's pardon, which he pleaded on his- 
knees, and it was allowed ; upon this it 'was inſiſted by the 
1983 that by the 3 H. 7. r. 1. the court ought to require 

ail for his appearance to anſwer an appeal, there being an 
aflidavit that the heir was beyond ſea, and he likewiſe inſiſted that 
by 5 & 6 V. M. c. 13. the court ſhould take 828383288 | 
behaviour. As to the firſt point the court held, that the ſtatute 


was to be conſtrued ſtrictly, and confined literally to an acquittal 


verdict upon an arraignment at the king's ſuit. Acquittal, it 
9 ſaid, muſt be underſtood in a 4 th and not an inter- 
poſition of the crown's 2 SU 
As to the ſecond point reſpecting good behaviour, it ſeems as if 


| the practice is not to take ſecurity unleſs the party acquitted is of 


ill fame. Rex v. Chetwynd, Hil. 17 G. 2. Str. 1203. | 


12. A juſtice of peace committed a man on ſuſpicion of ſtealing ores deen 
2 mare, and bound over the owner to proſecute. Afterwards upon thet it 15 n 


examining two other perſons he admitted the party to bail. The excuſe for 
| proſecutor appeared at the aſſizes and found a bill, but the party juſtices of 


accuſed did not appear. The court of X. B. granted an informa- us lane 


tion againſt the juſtice, declaring oy ſhould not have bailed the perſon to 
77 


man themſelves. Rex v. M. Clarke, Eſq. Mich. 18 G. 2. Str. 1216. „in un 


committed for a cauſe not bailable by law, that they did not know that he was commit ed for ſuch 


Cauſe, and that ho other cauſe'of his commitment was mentioned in his mittimus but the ſuſpicien of 


felony, for that they ought at their peril to have informed themſelves of the cauſe for which the party 
way committed, that they might be ſatisfied that he was bailable by law. 2 Hawk. p. G. c. 15, f. 13. 


p - 13+ The defendant was brought up by a meſſenger to the 


Secretary of State upon a habeas corpur, whereupon it was returned 
. Gg 2 | | that 


e * 


Bail. 
that the defendant was taken up by a watrant from the Secretary 
of State and committed to his cuſtody two years before on a ſuſpi- 
sion of high treaſon, and it was thereupon moved, that the pri- 
foner might be diſcharged abſolutely, which was oppoſed on the 
Part of the crown, it being ſaid he ought to give bail, —_— at 
the ſame time it was admitted there was no particular act of high 
treaſon, or any evidence thereof to charge the defendant with, ot 
lay before the court. On the other fide it was warmly contended, 

© © - that he ought not to be obliged to give bail, and that this was an 
illegal commitment; 1ſt, Becauſe there was no charge of any fact 
or ground of ſuſpicion, nor did the warrant mention either. 
ad, "Becauſe the warrant was only to bring him to be exa- 
mined, not to commit him; and he could not be committed to a 
meſſenger, for meſſengers never make any return to juſtices of 
- oyer and terminer, and” the defendant had been a priſoner above 
two years and a half. Per cur. Here is nothing but ſuſpicion, no 
fact alledged againſt the defendant z unleſs Mr. Attorney-General 
will undertake to proſecute directly and have the defendant tried, 
he mult be diſcharged without bail. And Mr. Attorney declaring 
he had no inſtructions, the defendant was diſcharged abſolutely. 
Rex v. Fitzgerald, Mich. 23 G. 2. 1 Will. 254. 

. C. Burr. 14. One committed on the charge of a rape, was together with 
% tro acceſſaries admitted to bail, the court thinkingupon the cir- 
cumſtances that it appeared there was reaſon ſo to do. Rex v. Lord 

Baltimore, Hil. 8 G. 3. Blaclſt. 648. . % 
15. The defendant being in cuſtody upon a capias utlagatum, 
which iſſued upon a conviction. of a miſdemeanor, it was moved 
that he winks be admitted to bail on the 4 & 5 V. & M. c. 18. 
which it was ſaid extended to caſes of miſdemeanors, which muſt 
mean offences, and the words of the ſtatute being © for any cauſe, 
matter or thing whatſoever,” certainly include criminal offences 
and miſdemeanors. - But the court determined that the defendant 
had no right to demand to be admitted to bail. For whatever 
doubts there might be about what is within the act of parliament 
of.4 5 V. M. c. 18. it is moſt certain that a perſon con- 
victed of a miſdemeanor is not within it, becauſe his caſe is not a 
bailable caſe. Nothing therefore can be more certain than that 
ſuch a perſon is not within the act of parliament, that relates only 
to bailable caſes. he act relates to caſes where no ſpecial bail is 
required, and to caſes where ſpecial bail is required, and the 
ſheriff (/ 5.) is directed what to do in either caſe, Where the 
caſe is bailable, the defendant is to be diſcharged upon the ſecurity 
bond. But even in civil actions he could not be bailed where he 
was nat bailable; he is only to be put in the ſame condition as if he 
"had not been outlzwed at all. If the outlawry was after judgment 
in debt or any other civil action, and the defendant was not bail- 
able before the outlawry, the at did not make ſuch a defendant 
bailable who was 95 5 before the outlawry. And the court 
mie wiſe refuſed to bail him upon the foot of their general diſcre- 
tion without the conſent of the Attorney-General as proſecuting 
for the crown.” Rex v. Wilkes, Hil. 10 G. 3. Burr. 25716 A 
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- confidence that thoſe promiſes and aſſurances would have been 


ns "5 453. 
16. In the caſe (p. 18.) above, error being brought to reverſe 

the outlawry, and error aſſigned, it was again moved to admit the 

defendant to bail. But it was refuſed, he being in cuſtody after 
conyiRtion, which is a cuſtody in execution. It is not a cuſtody = 

for ſecurity only, but goes in part of the puniſhment, and to be 

taken into conſideration upon final judgment, Beſides it bein 


before determined that he could not be bailed without conſent 


the proſecutor, to-bail him upon the mere aſſignment of errors, 
would be prejudgihg upon the errors; it would preſuppoſe that 
they were fatal. B. 2545. 1 

17. The defendant was committed under the act 13 U 14 Car. 2. 
e. 11. / 6. for forcibly refiſting cuſtom-houſe officers, in the exe- 
cution of their duty; and the queſtion was, Whether he was 
bailable or not? And the court, after conſideration, were unani- 
mouſly of opinion againſt the priſoner. - They obſerved that this 
was not an application to their diſcretion, but a demand to be 
bailed as of right, and they were clear that a perſon committed 
under that act till the next quarter ſeſſions, could not claim to be 
bailed as of right; for that the letter and meaning of that act 
were both of them plain and manifeſt, * That the offender ſhould 
« remain in priſon in actual cuſtody till the next quarter ſeſhons.” 
It was not neceſſary to uſe the technical terms without bail or 
« mainprize, the import of the words uſed in the act is ſuffic- 
ently plain. Rex v. Dunn, Trin. 10 G. 3. Burr. 2640. 

18. Upon a habeas corpus directed to the keeper of Newgate, he 
returned firſt a commitment of the defendant by an order made 
at Juſtice Hall in the O/d Bailey, for forgery ; ſecond, à detainer 
by virtue of another order made at an adjournment of the fame 


ſeſſions of gaol delivery of Newgate for another forgery, and like- 


wiſe a detainer in cuſtody by virtue of a warrant under the hand 
and ſeal of a juſtice of peace, the defendant being charged of hav- 
ing uttered and publiſhed as true, knowing the ſame to be falſe 
and forged, a certain bond. A motion was thereupon made to ad- 
mit the defendant to bail, and to that end an affidavit of three 
magiſtrates was produced, in which it was ſworn, that they had 
admitted the defendant as a general witneſs for the crown as to 
all the forgeries : that upon her own confeſſion ſhe acknowledged 
herſelf a particeps criminis in the firſt forgery, but denied having 
any knowledge of or concern in any of the others. "The court ob- 


ſerved, that though they had undoubtedly a diſcretionary power to 


bail in all caſes whatſoever (a), yet the ſeſſions being near and the (a) e 
offence committed by the priſoner of ſuch a magnitude as that of om 
repeated forgery, there was no colour for the application upon the bail in every 
2 of that general diſeretion. One of the grounds urged in cx not <a- 
ſupport of the application was, that the priſoner had been drawn ge 4, 
in by promiſes and aſſurances, to anſwer to an examination, and ciſe, where 


to ſwear to it on oath; which ſhe would not have done, but from a — aay 


ei cum- 


kept and performed. The court faid, the initance has frequently dance to in- 
happened of perſons having made covpfeſſions under threats or — 
promiſes, the conſequence as frequently has been, that fach f che pa. 

| 3 examinations ſoner may _ | 


T3 


with ſuf- 


1 Ber. Ab; would 
lnnote. 1.4 ſuch a right, they would be bound ex debito juflitie to bail her. 
If ſhe had not ſuch a legal right, but yet came under circumſtances 

ſufficient to warrant the court in ſaying that ſhe had a title of 


Bail. 


« Innocent, examinati and confeſſions have not been made uſe of againft 
| e them; on their trial. But it was urged that the priſoner in this 


caſi Was an accomplice who had been admitted to give evidence, 
that ſhe had already given evidence and was further ready to give 
evidence to convict her partners in the buſineſs, and therefore that 
ſhe was entitled in law to the king's pardon, and to a pardon which 
in bar of her own crime. The court ſaid, if ſhe 


recommendation to the king for a pardon, 
the 

Tͤere are three ways in law and practice which give accom- 

plices a right to a pardon, and there is one mode which entitles 
them to a recommendation to the king's mercy. 'The three legal 


would bail her for 


ways are, firſt, in the caſe of approvement, which till remains a 


part of the common law, though by long diſcontinuance the 
practice of admitting perſons to be approvers, is now grown into 
 &diſuſe. . 2d, The caſe of perſons who come within the ſtatutes 
10& 11 V. 3. c. 23. 5. and $ Ann. c. 31. . 4. And third, 
the caſe of perſons to whom the king has by ſpecial proclamation 
in the Gazette or otherwiſe promiſed his pardon. In all the caſes 


the parties have a right to a pardon, and in all the court will bail 


W order to give them an opportunity of applying for 
a pardon. | | | l 
There is bofides » pratice which indeed does not give a legal 
right, and that is where accomplices having made a full and fair 
conſeſſion of the whole truth, are in conſequence thereof admitted 
evidence for the crown, and that evidence is afterwads made uſe of 
to convict the other offenders. If in that caſe they act fairly and 
openly, and diſcoyer the whole truth, thou are not entitled 
of right to a pardon, yet the uſage, the lenity, and the practice of 
the court is to ſtop the proſecution againſt them and they have 
un equitable title to a recommendation to the king's 'mercy. It 
Vas thought that the priſoner did not come within any of the above 
deſcriptions ; and was not admitted to bail, but remanded. Rex v. 
Rudd, Trin. 15 G. 3. Cowp. 331. | oe or tit 
19. It is not of itſelf a ſufficient circumſtance to admit a pri- 
ſoner to bail, that the ſtate of his health is ſuch as to be endangered 
by confinement. Rex v. Rudd, Trin. 15 G. 3. Coup. 333. 
20ð0. The rule requiring two days notice of bail, does not extend 
io criminal caſes, but is diſcretionary. Reaſonable notice is ſuffi- 


tient. Rex v. Hall, Trin. 16 G. 3. Blackft. 1110. bay 


21. Nor in criminal caſes is any juſtification requiſite, 3. 
22. The defendant was carried down to 5 aſſizes, 


1787, under a rule of court, before Aug, J. to give bail on 


articles of the peace exhibited againſt him by his wife. One of 
the bail was objected to as being his attorney, but that Judge held 


that the rule did not apply in criminal caſes, Rex v. Bower, 


Dag 466. 3. 1. oft, ed. | 7 
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Ball. 475 

23. In felony four perſons are 2 for bail; but for | | 
;nferior — Les are ſufficient. In both caſes the . 
the bail muſt be mentioned in the notice, otherwiſe the court will 

reject the whole; per Lord Mansfield. Rex v. Bolton, Mich, © 

23G.3. 2 Hawk, P. C. n. 10%. 4. | | 

24. The defendant having been guilty of an outrageous breach of - - 

the public peace, and having articles of the peace exhibited againſt n — ag A 

him by his wife, the court ordered him to give ſurety for the. require fret 


peace for 14 years, himſelf in 10, ooo l., and two ſureties in 5000/, ball at the 


each; and an information was alſo 2 againſt him and two ane, ang 


others, on occaſion of the outrages had committed. A rule ſo from year 
was afterwards obtained to ſhew cauſe hy the defendant ſhould not 10 year, a | 
be held to bail for one year inſtead of 14, and why the ſum ſhould gf OY 


not be lefſened, upon an affidavit of the defendant, ſtating that he neceflary, 
had found it impoſſible to procure bail to that amount, and for that without any 


length of time. And. it was inſiſted for him, that there had been — 


no inſtance fince the Revolution in which ſureties for the peace had bited again 


ever been required for more than a year in caſes of the like pert, nw 


nature. It was obſerved by the court, that the circumſtance of never ww 
an information being pending againſt the defendant for the ſame oy infance 


charge muſt make a great impreſſion upon them, in regard to f bead, 
the diſcretion they ſhould pn, in e Foy But as to the 824. bs 
power of the court to a 1 — againſt whom articles of Rex v. 
the peace are exhibited, ty find ſureties for a term exceeding one oe 8 
year, they could not entertain a particle of doubt; for the court B. R. 300, 
of K. B., which has a general authority to preſerve the peace, haas 
a right to require ſuch bail, and for ſuch a length of time, as will 
beſt anſwer the ends of public juſtice. However as the informa- 
tion would neceſſarily be tried, and the defendant might be. 
brought-up to receive judgment within two years, the court 
ſhortened the term to two years. ' 

As to the ſum, as there might be ſome difficulty in procuring 
two bail for ſo large a one as 5000/. each, the court gave leave to 
ſubſtitute four bail in 25094. each, Rex v. Bowes, Eoft. 27 G. 3. 

1 Term Rep. B. R. 696. 3 | HA 

25. A commitment by a juſtice of the peace for a certain time, 
under the vagrant act 17 (7.2. c. 5. / 7+ is a commitment in exe- 
cution, and conſequently the defendant cannot be bailed, notwith- 


- ſtanding the ſtatute gives a right of appeal a cor the conviftion 
to the next ſeſſions. Rex v. B. Brooke a 


atbers, Hil. 23 G. 3» 

2 Term Rep. B. R. 190... .- _ ONE e e 
26. Unleſs it appears upon the face of the commitment itſelf 
that the defendant is charged with a felony, the court is bound 


the habeas carpus att to diſcharge him, taking ſuch bail for his ap- 


nee to take his trial, as the court in its diſcretion ſhall think 


fit, according to the circumſtances of the caſe; for though it is 


not neceſſary that the word feloniauſiy ſhould be uſed in the com- 


mitment, yet it ought to appear on the facts ſtated to be in law a 


felony, and within the deſcription of the act. Rex v. Judd, Hit, 
28G. 3. 2 Term Rep, B. R. 255. 8 


» 235. The defendant having been committed for that (e with 
force and arms he made an aſſault on the proſecutor, with in- 
is tent feloniouſly to ſteal, take and carry away from the perſon,” 


which he was committed. The court, after ſome heſitation, or- 


| Rep. B. R. 169. 


„ 
# #+ 


ran: [H. a) By the Habeas Corpus Act“. 

(G. a). £ " x > ; g e By 

®As to the point where bail is grantable by the court of K. B. to a perſon impriſoned by the king's 
command, or by the order of the privy council; a commitment by tbe pri 

2cil hath ſpecially ex for v 
always admitted him to bail pn the like circumſtances on which in diſcretion it will grant bail on 
commitments. And wherever it has appeared that perſons have been impriſoned by colour of an 
pſurped authority, pretended to be dezived from any patent whatſoever contrary to law, it ſeems that the 
court hath always giſcharged the perſon ſo impriſoned without bail; but there have been formerly 


wy opinions, that perſons committed by the ſpecial command of the king, or of his privy council, 


without expreihng any other cauſe of the commitment, were not  bailable by any court whatſoever, 
thout ſome iniimation of the king's conſent to ſuch bailment, by letter from the privy council, or 
iſe. And a diſtinction was taken by ſome between a commitment by one of the privy council, 
id a commitment by the whole b5dy, and that the ſormer ought, indeed, to ſet forth ſome other 
of the comraitment beſides the command of the perſon who made it, but that the latter need not 
ny. But this matter came afterwards to be very ſolemnly debaied,, in the famous caſę of Sir Jol 
orbet, and others; who being impriſoned by a warrant from the privy council, about the third year 
reign of Kin Charles the firſt, moved the court of K. B. to admit them to bail upon their bobras 
rb, whereupon it was returned, that they were detained in the priſon of the Fleet, by the ſpecial 
pmmand of the king, fignified to the warden by a warrant of ſome of the members of the privy 
„eil, in which warrant no other cauſe of the impriſonment was contained but ſuch ſpecial command. 
nd it was ſtrongiy urged, on the behalf of the priſoners, that ſuch impriſonment is againſt the ſtat. 


magna charta, c. 29. which provides, that no freeman ſhall be taken or impriſoned, and that the 


king will not paſs upon bim, nor convemn him, byt by the judgment of his peers, or the law of the 
© land :“ And alſo againſt many other ſtatutes made in affirmance of magna charta, by which it is 
orduined, that no man ſhall be taken by petition, or ſuggeſtion made to the king, or to his council, 


© unleſs it be by indictment, or preſentment, or by proceſs by original writ; and that no man ſhall be 


„ jrmpriſoned, &c, without being brought to anſwer by due proceſs of law; nor be put to anſwer 
„ without preſentment before juſtices, or matter of record, or by due proceſs and writ original.” And 
t was argued, that the liberty of the ſubje& would be precarious, and lie at the king's mercy, 
perſons, who happen to incur his diſpleaſure, for what, perhaps, the law eſteems no crime, ſhould by 

means of ſuch a commitment be liable to be for ever impriſoned, without any poſſibility of redreſs ; 
i: ſeems inconſiſtent with natural juſtice to expoſe a man to ſo ſevere a puniſhment for a 25751 


crime alleged 2gainſt him, without giving him,an opportunity of alearing himſelf by a lawful trial. And 


jt was further argued, that, according tothe opigion of Sir Markham, in the time of king Ed.g. the 
ing could not ſo much as arreſt a man upon ſuſpicion of treaſon or felony, as any of his ſubjects may; 
for that if the king ſhould do wrong, the party could have no action againſt him. Alſo it was infifted, 
bat che preamble of the frat. Weſt. 1. c. 5. which declares, that perſons impriſoned by the king's 
command haye always been taken tobe irrepleviſable,'* muſt be intended only of a replevia by the 
:ommon writ de hom:re replegiande, or by the ſheriff cx officio without writ ; for that it ſpeaks only of a 
levin by theriifs and others, and therefore ſhall not be taken to extend to ſuperior courts. And it was 
derer thought that the court of K. B. was reſtrained by it from bailing perſons impriſoned for homicide z 
1d yet ail ſuch are equally declared, by the ſtatute, to be n alſo were 
, whereby it appeared that perſons committed by the king's ſpecial had been diſcharged 
pn writs of bgbeas cer pus. But on the other fide it was argued, that ſuch commitment could not be 
-aſonably intended to be againſt the "vg of the ſtatutes above cited, inaſmuch as the ſtatute of 
eft.1. c. 15% which was made ig the very next reign after that in which the ſtatute of magna 
a was made, it was declared to, be a ſettled and undoubted point, that perſons committed. by the 
-ommand of the king, wh'ch, as it ſeems to be agreed, is to be underftood of the king's ſpecial, abſo- 
ute, and extrajudicial command, are not repleviſable. And it cannot be imagined that ſo high a regard 
hould be paid to ſuch a commitment, if it were thought to be illegal, and contrary to magna charta. 
nd it was inſiſted, that commitments of this kind bave often b-en allowed by the courts of juſtice, 
« are mentioned by authors of the beſt credit, fince the above cited ſtatutes, without any the leaſt ob- 
Aion to their legality, We as depiivirg the party \mpriſeped by them from the common benefit of 5 
eue 4 ** wit 


* * 


er. it was moved to diſcharge him on bail, becauſe the commit- 
ment did not ſpecify any offence within the ſtat. 7 G. 2. c. 21. on 


dered him to be bailed. Rex v. Remnant, Hil. 33 G. 3. 5 Term 


wherever ry 
the crime for which the party hath been committed, the court of K. B. 
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writ of And it was alſo ſtrongly „ that there are often ſecret cauſes, not fit to be di- 
vulged, which may make it neceſſary for the ſafety of the Rate, in ſome particular circumftances, to 
rett-ain ſome perſons from their liberty for a certain time ; and that the King, who is intirely entruſted - 
with the management of ſtate affairs, ſhall be preſumed to act always for the public good ; and 
that It is immodet for any of his courts to queſtion the juitice of his proceedings of this kind, which 
the law ſeems wholly to have left to his wiſdom, or to fuffer a ſuggeſtion that be abuſes his prerogative 
to cover oppreſiion, and that the ſubjeQ is in no danger of perpetual 2 on this account z 
for that the court of K. B. hath always uſed a diſcretionary over ſuch mitments, as well as 
all othere, and, therefore, upon ſpecial circumſtances of bardihip, may admit perſons under ſuch com- 
mitments to bail. But that where there was nothing extraordinary in the caſe, it hath been the general 
courſe of the court not to do it without a ſpecial order from the council for it, as appeared from the 
examination of moſt of the precedents relating to this matter; and, therefore, the court of K. B. were 
unanimous in opinion, that Sir John Corbet, and the others, ſo committed by the king's ſpecial com 
„bad no nag grime fock bs demand the benefit of bail, without the conſent of the council, and 
ore remanded But this matter being afterwards conſidered in parliament, and it being the 
opinion, that the chief reaſon why thoſe gentlemen incurred the king's diſpleaſure was their 
refuſal to pay the loans, which, as they iofiſted, were demanded of them without ſufficieot authority ; 
and jt being evident, that if there were no certain legal remedy for the liberty of the ſpbje@ againſt 
ſuch a ſtrain of the prerogative, no man could be ſafe in maintaining his property, either in patſiament 
or out of it, againſt a diſputed demand from the crown, but would be fable to a diſcretionary impriſon- 
ment, and that under colour of law, without any certain redreſs from the law z it was thought neceſ- 
ſary, on this occafion, to draw up the famous petition of right, which was afterwards aſſented to by the 
j wherein, among other things, the Lords and Commons complain to the king, “ That againſt 
the tenor of the above cited ſtatutes, divers ſubjeQts had then of late been imoriloned, without any 
« cauſe ſhewed ; and when, for their deliverance, they had been brought before juſtices by writs of habeas 
« corpus, there to undergo and receive, as the court ſhould order, and their keepers commanded to certify 
« the cauſes of their detainer, no cauſe had been certified, but that they were detained by his Majeſty's 
« ſpecial command, ſignified by the Lords of his privy council, and yet were returned back to ſeveral 
« priſons, without being charged with aay thing to which they might make anſwer, according to the 
« law; and thereypon the ſaid Lords and Commons, among - other things, bumbly pray, that no- 
« freeman, in any ſuch manner as is before mentioned, be impriſoned, or detained,” &c. And it 
ſeems to have been generally agreed, fince the time of this petition, that wherever any commitment by 
the priyy council hath not expreſſed, with ſome convenient certainty, the crime alleged againſt the party, 
WEE to be bailed upon his bab corpur. 3 Hawk, P. Cc. 15, f. 66, 67, 68, 69, 70. 7 State 
» 114- | 
And for. the greater ſecurity of the liberty of the ſubject againſt commitments by the command of the 
king, or of his privy council, the ſtat. 16 Car. 1. c. 10. f. 8. was paſſed 3 upon the effect of which, 
as it reſpects the power of Secretaries of State and Privy Counciilo!s to commit, &c. vide Lord 
Cambden's argument in the caſe of Emtink v. Carrington, » 6G. 3. 11 State Trials, 313. And 
Ae Rex v. Dr. Shebbeare, Hil: 31 G.2. Burr. 460. 4 
As to the point how far bail is grantable by the other courts of Weſtminſter. Hall, beſiaes the K. B., 
to perſons committed for cauſes under the degree of treaſon or felony, it ſeems that the courts of Com- 
mon Pleas and Exchequer, at any time during term, and dhe Court of Chancery, either in term or va-' 
gation, may award a habeas » by the common law, for any perſon committed for any ſuch cauſe, 
and thereupon diſcharge him, if it ſhall clearly appear » Gam return, that the commitment was againſt 
law, (as being made hy one who had no juriſdiQjon of the cauſe, or for a matter for which, by law, no 
man ought to be puniſhed,) or bail bim, if it a be doubtful whether the commitment were legal or 
not, &. However, it is certain at this day, that by force of the habeai corpus aft, ſ. q & 10. any of 
the ſaid courts in time, and any Judge of either Bench, or Baron of the Exchequer, being of the 
of the Coif, in the vacation, may award a Haben cirpus for any priſoner whatſoever, who is 
by the intent of that aft, and thereupon bail him. But how far bail is grantable by the' ſaid 
courts to perſons committed far treaſon or felony, it is obſervable, that the above mentioned clauſes of tha 
faid babeas corpus act extend not to perſons committed for treaſon or telony plainly and ſpecially ex- 
preſſed in the warrant of commitment. Neither is there any printed caſe wherein committed 
for ſuch crimes have been bailed” either by the Courts of Common Pleas or Exchequer. However it is 
certain, that in ſome caſes perſons committed for felony are bailable by the Court of Chancery. But 
the law books are in general filent as to theſe matters, 2 Hawk. P. C. c. 15. . 87,83. 120 


A LTHOUGH a conſtable, by his own authority, without 
any warrant of commitment, may carry offenders to gaol, 
and this was the method of ſecuring priſoners before there were 
any juſtices of the peace, yet ſince the inſtitution of the office of - 
Juſtices of the peace, it is better that 'they be carried before a 
Juſtice, to be ſent by him to gaol by warrants of commitment, 
gtherwiſe they have a right to be bailed upon the habeas * 
| 25 31 Car. 


— 


321 Car. 2, #-2- whatever the affence may be. 1 Burns J. 153. 
And vide 2 Hawh. P. C. c. | -/. 16. mar g. | 
2. The warrant of commitment ought to ſet forth the cauſe 
ſpecially, that is to ſay, not for treaſon. or felony in „ but 
treaſon for counterfeiting the king's coin, or felony for ſtealing 
the goods of ſuch a one to ſuch a value, and the like; that ſo the 
court may judge thereupon, whether or no the offence is ſuch for 
which a priſoner ought to be admitted to bail. 1 Burns J. 153. 
3. It ſeems that the court of K. B., having the ſupreme con- 
troul of all inferior courts, may, in diſcretion or consideration of 
+ — — " the whole circumſtances of any caſe whatſoever, bail any perſon 
Who ſhall appear to have been unjuſtly or hardly deprived of hig 
: + - » Hberty by any inferior court; and, therefore, wherever it ſhall 
.., clearly and expreſsly appear, that a perſon hath been committed 
by any ſuch court for a matter which either is, in truth, no crime 
F209 <6 at all, or if it be a crime; is not within the juriſdiction of ſuch 
court, there can be no doubt, but that it is a proper motion to 
the King's Bench to bail him. But it ſeems, that court, in de. 
termining whether it be proper to bail a man committed by ano- 
2 > ng court, Sig, all the circum —. ks 2 — 2s 
- the enormity, us tendency, or obſtinacy offence, 
te length — hardſhip of the impriſonment, and ſuch like, in 
a order to give ſuch a determination upon the whole, as may be 
;  - moſt. agreeable to the honour and prerogative of the crown, and 
"oh te liberty and ſafety of the ſubject. 2 Hawk. P. C. c. 15. 
7 7. en * 
It P. OF BONEM-P* 7» 23, 
Ta pak committed to Newgate "by the Houſe of Commons for an 
court of . high and dangerous contempt of the privileges of that Houſe, 
K.B. could and it was infifted on his behalf, that he ought to be bailed by 
bail a perſon virtue of the act 31 C. 2. c. 2. ; betauſe that act is of higher 
committed authority than an order of the Commons, who are but one 
2 branch of the Legiſlature; but three juſtices, abſent C. J. held 
— 2 ” that it had been determined by all the Judges, that this caſe was 
dont in not bailable. It could never be intended by the habeas corpus act 
2 to give à Judge at his chambers, or the court, power to judge of 
1 Wilk. 300. the privileges of the Houſe of Commons. Beſides, all courts of 
As to the record, even the loweſt, may commit for a contempt. . The Hon, 
. Alexander Murray's caſe, Eat. 24. G. 2. 1 Will. 299. 
grantable by the court of K. B. to a perſon impriſoned by <ther Houſe of Parliament, there can 
be no doubt but that the higheſt regard is to be paid to all the proceedings of either of thoſe Houſes ; 
and that wherever the contrary does not plainly and exprefcly appear, it ſhall be preſumed that they d 
within their juriſciction, and agreeably to the uſages of Parliament, and the rules of law and juſtice. 
And, therefore, wherever it ſtands indifferent upon the return of a babeas corpus whether a commit- 
ment by either of thoſe Houſes were ſtrictly legal or not, and the Parliament be till fitting, there is no 
precedent that the priſoner hath been bailed by the court of K. B. And it cannot but be expected, 
that thoſe Houſes would be apt to reſent an attempt of this kind, which might ſeem to carry with it an 
— Implicit reflection on their honqur, as unjuſtly depriving a ſubject of his liberty, and putting him under 
a neceſſity of demanding juſtice from another court, by unteaſopably refuſing to reſtore him to it, whith 
_ ſurely ſhall never be intended where their proceedings are capable of a more favourable conſtruction. 
And, therefore, in Lord Shafteſbury's caſe (1 Mod. 144. 2 State Trials, 616.) who, upon his babeas 
corpus in the K. B. was returned to have been committed by the Houſe of Lords, for a high contempt 
committed againſt that Houſe, the court would not take notice of any exceptions againſt the form of the 
| commitment, a8 thad it was too general, and did got expreſs the nature of the contempt, or hat ple 


Bail, 0 


was committed, c.; for that it mall be preſumed, that it was ſuch for which the Lords, might 
RG din 3 and no other court ſhall preſcribe to them in 
make it. But if it be demanded, in caſe a ſubje& ſhbuld by committed by either of thoſe Houſes for 
matter manifeſtly out of their juriſdiction, what can he have? It may be anſwered, that it 
cannot well be imagined, that the Jaw which favours nothing more than the liberty of 
ſhould give us aremedy againſt commitments by the king himſelf, appearing to be illegal, and yet give us 
2 F. C. 8. 15 73 hy ' 

The rights of the Hooks of Commons are original, and ſelf-created they are paramount to the 


. 
3 
F 
: 
» 6 


by the Commons before the Lords, Haſtings's caſe, 31 G. 3. And if the ſubje& ſhould be deprived of 
his li till the next Parliament, which, perhaps, may not meet again in many years, no one could 
ſay when his impriſonment would end. 2 Hawk. P. C. e. 15. f. 74- 

But it has been holden, that a Lord, committed by the Houſe of Lords on an impeachment of treaſog, 
and afterwards pardoned, cannot be diſcharged by the Court of K. B., becauſe the impeachment 
in a ſuperior court, the pardon muſt be pleaded there, and the commitment being by the Lords, the K. 
cannot take conuſance of it. Rex v. the Earl of Shafteſbury, Trin. 2 W. and M. 1 Shower, 100. 
Yet it ſeems to have been taken for granted, in Lord Stafford's caſe, that the Court of K. B. may, in 
their diſcretion, bail a Lord upon an impeachment of high treaſon, which in that they 
refuſed to do, not 2s a matter out of their power, but as a thing which they were not bound to do, and 
| improper on conſideration of the whole circumſtances. And though the reaſons above cited from 
Shower ſeem proper to prove that the Court of K. B. cannot diſcharge a priſoner from any impeachmene 
ia Parliament whatſoever ; yet they ſeem by no means to prove that they cannot bail But it is 
obſervable, that it doth not clearly appear, from either of the above mentioned reports, whether any 

were fitting at the times of the motion for ſuch diſcharge and bailment of not, but it ia 

rr is fitting, nor likely ſoon to Gt, 
and after the party hath been long in priſon, becauſe in ſuch a caſe, if he ſhould not þe bailed, be 
might be -perpetually impriſoned for a crime, without any opportunity of making his defence. - 
2 Hawk, P. C. c. 15. f. 75; The Earl of Cafilemain was committed by the Commons for high 
treaſon, bat was aftezwatds bailed by the K., B. R 4 State Trials, 397. | | 


For more of Bail in general vide Error, Execution, Sheriff, and other 
Proper titles. e. *. 1 
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Vide Account, Maſter and Servant, Replevin, and Other 
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. ) In what Caſes the Bailee is anſwerable. 
|: « HE owner of a Carton (or painting u aper, which 
A 1 was paſted upon S [ft it Aae 3 with 
out any particular 1 to take care of it, or concerning: 
reward. In a ſpecial action on the caſe for ſuffering it to be ſpoil 
ed, it appeared that the defendant kept it in a room, the wall dd 
Which, being-damp, made it peel. It was left to the jury whether 
this was not a'groſs neglect; and they finding for the plaintiff, 
on a motion for a new trial, the court agreed that in the calc 
of a ſimple depoſtum without a reward, the law raiſes only a pro- 
7 miſe, not groſsly to neglect or abuſe the depoſit ; that the queſtion 
was properly left to the jury; and a new trial was refuſed. Myun 

V. Cock, 2 Str. 1099. . 55 
21. Action uponthe caſe againſt a keelman for keeping plaintif 
| pores ſo negligently that they were damaged by Water, and ſpoiled 
y ruſt. Defendant gave in evidence that the rats made a leak in 
the keel or hoy, whereby the goods were ſpoiled by the water's 
coming in; and that they pumped and did all they could to pre- 
vent the goods being damaged. A verdict being found for de- 
fendant, on a motion for a new trial, the court of B. R. were of 
opinion, that the evidence given for the defendant ſhould not hare 
been receiyed, and that a carrier or hoyman is anſwerable for goods 
the inſtant he receives them into his cuſtody ; and in all event; 


except they happen to be damaged by the af of God or the hing's enemies 
and that a promiſe to carry ſafely is a promiſe to keep ſafely. Dale 
v. Hall, 1 Wilſ. 281. : 


3. An action lies againſt a carrier in the name of the conſignor, 
who agreed with and was to pay him for the carriage z and the 
$ | | 


carrier 


Wher⸗ 
in his ha 
recoverec 


Other 


ailment. | 


fl carrier has nothing to do with the veſting of the property, as be- 


tween the conſignor and conſignee. Davis and Jordan v. Famer, 
5 Burr. 2680, \ a» 7, BED | | 

4. Plaintiff delivered to defendant certain pockets of hops to 
carry for hire by his waggon; and the latter depoſited them in his 
booth until the waggon, according to its uſual courſe of travellin 
was to ſet out: Before that time a fire broke out at another 
in the fair, ſpread to the defendant's, and burnt the hops: but 
the jury expreſsly found that the loſs happened without 
py ha in the carrier. The court held the defendant liable; 
for a carrier is bound to deliver the goods he undertakes to 
for_ hire, at all events, except damaged or deſtroyed by the 


of God or the king's enemies. Forward v. Pittard, 1 Term 


Rep. B. R. 27. f oof 
5. If a common carrier between 4. and B. be employed to 
goods from A. to B., to be forwarded thence to C., and he 
carries them to B., and puts them in his warehouſe there, in which 
they are deſtroyed by an accidental fire, before he has an 
nity of forwarding 


B. R. 581. | 


(B) Bailee, who? and his Power and Intereſt. : 


= 


I, Fadtor cannot bind or affeRt the property of goods pledg- 

A ing them as a ſecurity for his ata ebt, tho er is the 
formality of a bill of parcels, and a receipt. Per 
terſon v. Tiſh, 2 Str. 1178. 


is owing to him; and it need not be tendered to the pawnee, for 
the factor's lien was a perſonal right, which could not be transferred 
to another, Daubigny v. Duval, 5 Term Rep. B. R. 604. 


For more of Bailment in general, ſee Account, Derbe, 


' -  Entergleader, and other proper titles. 
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Bankrupt, 


See Title Creditor and Bankrupt. 


m to C., he is not anſwerable for the loſs. 
Garfide v. The Proprietors of the Trent Navigation, 4 Term Rep. 


C. J. Fa. 


Where the principal owes money to his factor, and has goods 
in his hands, if the goods are pledged by the factor, they may be 
recovered from the pawnee on tendering to the factor the ſum which 


any act . 


1 4 1 


rng. (A] AQtion.. (One Action where a Bar of anothet 
eee Action of the like Nature.) | 
1. HERE à plaintiff, having a right to bring either a 
| 0 W action of indebitatus angie, * 6H 'and re. 
. | ceived to his uſe, or a ſpecial action upon an agreement, elects to 
| bring the former, it is a bar to his bringing another action upon 
the agreement, though he might recover more upon that than he 
could in the action of indebitatus affumpfir. 'Per Lord Manfull 
in Moſes v. Macferlane, Burr. otro. wiper” 4 
Ac. Bent. 2. In an action of debt for r500/7. brought by the plaintiff 
22. Vid who was a candidate at an election for member of parliament, 
Jackſon . againſt the defendant for unlawfully corrupting three ſeverd 
ling, Trin. voters, to give votes for certain other candidates at the ſame 
26 G. 2. election, the declaration was of Mich. term, with a memorandun 
Axe 7199 referring to Saturday next after the Morrow of All Souls ; and the 
Letter defendant pleads in abatement, that in the ſame term of Sain 
| (A-7)) Michal, before the king at Weftminfler came one G. L. and ei. 
Hibited his bill againſt the defendant of a plea of debt for 4oool 
Id BOT for the ſame cauſe of action, and for the ſame identical offence, 
> The court were of opinion that this plea was bad; it ſhews that 
another action was brought againſt the defendant, in the ſame 
term, by another perſon for the ſame offence, without any thing 
more. ereas the defendant ought to have ſhewn, that the 
right of action was attached in ſome other perſon, before the 
preſent plaintiff's action was commenced. In this reſpect there i 
no 2 between pleas in bar and pleas in abatement ; for, 
in both caſes, it is eq neceſſary to ſet out the particular day; 
If the particular day uo ſpecified the whole term will be con- 
Gdered but as one day. And though the law does not in genen 
allow of the fraction of a day, yet it admits it in caſes where it 
Is neceflary to diſtinguiſh; and there is no reaſon (but of this 
they gave no determined opinion) why the very hour may not be 
ſo too, where it is neceſſury, and can be done; for it is not like 3 
| mathematical point, whith caliior be” dirided, Combe v. F 
Trin. 3 G. 3. Burr. 1423, 5 


the inte 
taken u 
were tio 
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(A. 2) Where bringing an Adden of one TIES 4Viner 4Viner 19. 
ſhall be a Bar to bringing an Aon of another 
Nature. 


II. was ruled on 83 — a judgment for the defendant in 8. c. by the 
trover is no bar to an action or money had and received by — N 
the defendant, for the uſe of the plaintiff, though it be averred — Campbell, 
in the plea, that the goods and chattels for which the action in Blackt.$27. 
trover was brought, are the very ſame identical goods, for the * 
produce whereof, by ſale, the aGion for money had and received che cafe 
is brought. Kitchen v. C „ Trin. 11 8.3. 3. 3 Will. 240. — 
Blackf. 779. S. C. and 8. P. But afterwards, on a caſe reſerved dolor: * 
after trial, in the ſame action, the court were of opinion, that the — 
plaintiff before having brought trover to recover the value of the there dere 


goods, and there being a verdict and judgment upon record, in ** fuß- 


that action, againſt the plaintiffs, 7 were barred for ever from — * 
having another action; for you ſhall. not bring the ſame cauſe ſuprert the 


of action * to a final determination, nemo debet bis vexari ; and i bar. 


ce wt ft. fines Jitiwes.. Hitchen and others v. — 
aal, 2 rin. 12 G. 3. 3 Will. 304. . 


CFP oo 
themſelves, though indebitatus might afterwards lie for the value, — What is meant by the ſame 
uſe of action is, where the ſame evidence will ſupport both the actions, although they may happen 
v be grounded on, different writs ; which is the teſt to know whether a final determination in a former 


71 may fee it right in — — action. But the principal confideration is, 
EEE cb SEES one averments in a plea, or 
by oper fafts Rated ina (peril verdieh; ors ſpecial ca 308. 2 . | 


(B) AQtion. 0 adgment 3 in one Action where a Bar — i 
in another Action by the ſame Perſon.) | 


"A Sei. fa. was brought, in the name of the Attorney-General, 
2 E. ſetting forth, that there had an extent iſſued 
Find L and an inquiſi ition was taken thereon, which found E. 
— to K. by two promiſſory notes, and prays that E. ſhould 
ew cauſe why the crown ſhould not — execution for this 
debt. Z. pleads, that he was not indebted by thoſe notes, or either 
of them, die inquifitionis, and gives evidence that X. had 
an Gon on thoſe notes, and obtained judgment by ni dirit, and 
after writ of inquiry, final jud & kd by — 
therefore he 3 not be Andechs d by theſe — becauſe 
were in the judgment. But it appeared, that, alth | 
the interlocutory judgment was entered before the inquiſition 
taken upon the extent, yet the writ of i inquiry and final judgment 
were not executed and obtained till a long time afterwards, for 
the inquifition on the extent was on the 28th November, 3 G. ho 


Bak. 5 
but the writ of inquiry was not executed until the yth February (1 
. following, and thereupon Gilbert C. B. directed a verdict to be 2 
- found for the crown; ſo that it appears that debts are not bound | 
till the teſte of the inquiſition, and that notes are not merged by 
an interlocutory judgment, the debt not being aſcertained before | 
- 2 writ, of inquiry returned, and ſinal judgment entered thereon. 1 
. The Attorney-General v. Sir John Elxwell, Trin. 11 G. 1. Bunb. 


cs | | | | 
5 Action on the caſe upon the ſtat. 2 H. 4. c. 11. for ſuing the 

ſſſtdthe plaintiff in the Admiralty-Court, in a cauſe whereof that court bre 

has nd juriſdiction, the defendant pleads that the plaintiff had pla 

ſued the defendant by bill in the K. B. in a plea of treſpaſs and rec 

contempt for — the a plea in the Court of Admiralty, after juc 

3 to the contrary firſt directed and delivered, which he till 

|  Hid to his damage 1001. to which bill the defendant appeared, Lo 
àAnd confeſſed the action, and proſecuting the plea, after the pro- tha 

| . _ . hibition delivered, and did acknowledge the plaintiff had ſuſtained cot 

1 damage, by reaſon of the premiſes in that behalf, to 2 d. beſides ſed 
3 coſts, whereupon judgment was given, that the plaintiff ſhould hin 
1 ES recover his damages aforeſaid to 2d. by the ſaid defendant hin 
8 acknowledged, and his coſts. Upon demurrer the court held, fen 

that the recovery of damages in prohibition can be no bar to an ha 

action upon the ſtatute for double damages, and that the penalty of be 

101. for the damages recovered upon the attachment ſur prohibition, to 1 

were only from the time of the prohibition delivered, it muſt be the 

155 taken as if an original writ of prohibition had iſſued out of Up 
Clhancery to the judge below, and the party had ſtill gone on act 
pProceeding, which is a contempt, and for that contempt and the me! 


damages, the ſtatute gives an action. The proceedings on the at- 
| wa tachment are for carrying on the ſuit below poft probibitionem, 
Ss 5 which are the very words of the writ, and he cannot, upon ſuch was 
| 2 writ, recover damages incurred before the prohibition granted. 7 
-- _ There are. ſeyeral caſes where a recovery in one action ſhall ba by 
r 2 another action of the _ but that is where — tri 
: recovery is a ſatisfaction thing demanded b 
ſecond action; ſo in an action of — eiajonh 3a 
damages for the thing, and it is as the ſale of a thing to the 
defendant, which veſts the property in him, and. therefore it is a 
bar to an action of treſpaſs for the ſame thing. But, in this caſe, 
the action is not for what was recovered upon the prohibition, 
but for a contempt and a penalty to the king. If a plaintiff has 
once taken his remedy at common law, it may be pleaded in bar 
to an action upon the e. As to the quantum of damages, that 
makes no diticfence, if the recovery be for the ſame matter. 
Smith qui tam v. Gibſon, Mich. 10 G. 2. Rep. temp. Hardw. 
317. * , 7 ö 
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(B. 2) Judgment in one Action, where a Bar in ang 


another Action, though brought by or againſt 
another Perſon, it being for the ſame Thing. 75 


IN an action on the caſe for enticing and ſeducing away 8. C. and 
the plaintiff's journeyman, it appeared, that articles had 8. P. 

been entered into between the plaintiff and the journeyman, for 353. 387. 
the ſervice of the latter, with a penalty annexed of 1001. for % In chi 
breach of the articles; and after the leaving his ſervice, the caſe, if the - 
plaintiff brought an action of debt againſt the erat ye for the plaintiff had 
recovery of the penalty, in which action the plaintiff. recovered prox ans Fug 
judgment, but the damages in the action were not actually paid the ſecond 


till after the commencement of the action againſt the ſeducer. ea, 


Lord Mansfield, in delivering the judgment of the court, obſerved, here, in ry 


that the caſe turned upon two points: 1ſt. Whether the plaintiff not knowing 


could have maintained this action againſt the defendant for 0 the pe- 
ſeducing his ſervant, if the 1000. penalty, before recovered by — = 
him againſt the ſervant himſelf, had been actually received by an action 
him, before the commencement of the action - againſt the de- wou 1 * 
fendant, the ſeducer. 2d. If it could not, then, whether his 2 
having received ſubſequent to the commencement of that action, bad and re- 
be ſuch a circumſtance as to vary the caſe, ſo as to entitle him men pan 
to maintain his action, which he could not have maintained, if inte —_— 
the actual receipt had been prior to the commencement of it. of Moſes v. 
Upon the firſt point,. namely, upon ſuppoſition of his having Butt, 
actually received the penalty of the ſervant before the commence- And ls. 
ment of the action againſt the ſecond maſter, as the ſeducer; it J. Denniſon 
was clear, that no injury at all was done to the maſter, ſor he had — 
received a complete ſatisfaction and more, therefore all the injury would, upon 
was done away, and was as if it never exiſted. As to the ſecond application 
int, the penalty recovered by the plaintiff was actually received 5 fn in 
him, before the action againſt the ſeducer came on to be the ſecond 


tried? without any ſort of difficulty the plaintiff might have 2Aien, have 


received it when he would, but choſe to lie by till he brought his nüt, 
action againſt a third perſon, who would not have been liable to proceedings 
any thing, if the plaintiff had received the money from the ſervant aint him 


in due time; and then receives of the firſt defendant, and after- vel wa 


, wards proceeds, in this action, to recover againſt the ſecond de- chewing chat 


fendant, hich is againſt 'conſcience. Therefore, in ſuch an action 8 
as this is, (an action of equity, not a formed action frifi juris, ] cies ths 
it is enough, if it appears upon the evidence that the plaintiff money re- 
ought not in conſcience to recover it (a). Bird v. N 
ich. 3 G. 3» Burr. 1345», | . . former ac- 
tion againſt the ſervant. Whether the plaintiff cauld have recovered in an adion commenced again 
the ſeducers, after having recovered the penalty from the ſervant, but without having actually rectived 
the money ſo recovered from the ſervant, Lord Mansfield ſaid, he would not then determine; thaugh, 


. his Lordſhip obſerved, he ſhould have doubted it extremely, Burr. 1353, 4 


For more of Bar, ſee the Subdiviſion Pleadings, through My 
out the ſeveral Titles of this Abridgment. 
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1 Sr. (E, 2) Separate” Egate. What ſhall be faid the 


* 4 


Wife's ſeparate FRate. JIE a 9 7 Caſes as to. 
 Paraphernalia,) | 


4. And his wie, Ig kay years 8 n and 
lived ſeparate ; the wife being deſtitute of a place to live 


1 a was received by the defendant. After the ſeparation a ſon of 
them dies, and by his will deviſed an hundred pounds Eft India 


bond to his mother and her r ant pen 

8 his will. The mother, being in- 
debted to the defendant for lodgings, neceſſurien & e., agrees to let 
him have her Ef Indio bond, and that it ſhould be changed for 


another in the defendant's own name, which was accordingly done. 


The mother died, and the huſband brought a bill for an account 


and ſatisfaction of this 1004. Ea Hidia bond, ſuggeſting fbe, had 


" eloped, and that he was poſſeſſed of the bond. The defendant by 


© | his avſwer denied the elopement of the wife, and inſiſted ſhe was 


forced to leave him on account of his cruelty to her. No progs 


were entered into, and the n — was, Whether, under 
circumſtances, fe had ty in the bond, as _ 
8 could diſpeſe of it. er court — 4 that ſbe could, for that 
ihe was not only executrix; but the bond was deviſed to ber ſole — 
# ſe, which veſted the intereſt in her in a court of 
— as if the fon had vefted it in truſtees for her ſeparate u ez a 


the court added, that it would have made no alteration, if in rea 


caſe the huſband had taken adminiſtration to his wife. Bill diſ- 


miſſed with coſts. Rolfe v. Budder, Feb. 1, 1724. Bunb. 187. 


2. The defendant, ſome few eee fee after his marriage with the 
plaintiff, left her and two ſmall children, and went abroad, and did 
not ſee or ſend to them for 14 years. During the abſence of the huſ- 


band, the plaintiff's mother and brother had ſupplied her with 


Tg 


goods, and ſhe had, in the buſineſs of a-milliner and broker, { 


rted her children, and acquired property, and out of what 
2 ſo . » had lent two ſeveral ĩums of 20 J. each ; on = 
nd, the other upon tlie note of three of the defend- 


ants. The bond and note were drawn payable to the huſband, tuitb- 


out the knowledge of the wife, (who had not read them,) and no 


© notice was taken in either that the money was the property of the 
. wife. The defendant the huſband, upon his return to England, . 
'byoke open the door of the wife's h r 


a en of the- wiſe, who thereupon brought « bil for the 


principal and intereſt of the bond * 


hulden 


i a dd be oe rr 


| 
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bt the goods, and that ſhe might be quieted in the poſſeſſion of 
what ſhe had ſo acquired by trade during the abſence of her huſ- 


band. Sir Joſeph Febyill (Matter of che Rolls) was of opinion, 


that as the deſertion of the huſhatiC was fully proved, a court of , -+ - 


equity would look upon any in arguired by the wife in his ab- 
ſence to ſubſiſt herſelf aud family” as ſeparate property, and not 


liable to the diſpofition of the "hitſhand #vhent he /bo pleaſe to cm 


home and plunder ber; and therefore teclared the plainti 


was en- 


 fitled to the grads take away, and alfs"to tht bt arid mur, for her 
| ſeparate uſe. Cert V. Fuxon; 1 H IIEo 


3 The plaintitf TI OY ras feifſed in fec of an eſtate 
in eration of an intended marriage, zund of 15. 
paid to T. the intended buſband as her marriage portion, itwits. 
tpon the tray Agde, that the eſtate ſhould be fettleth, fo ds at 
one moiety might be enjoyed by the plaintiſf's motheg fort her 
life, and after her deceaſe by thie plaintiff (the wife) or hr H eee 
* tees, for her fole and Jepavate uſe, excluſive, {hoes Ferrers: rand | 


In corifidera 


that ſhe ſhould receive” the ues arid profits of one moiety of 


the eſtate during her, huſband's life; and t as well the ſaid 


, moiety as the other moiety ſhould be ſettled upon ſuch truſts, 


after the plaintiff's deteaſe, as the plaintifs ſhould appoint. 
The huſband undertook to procure deeds to be drawn purſuant 
to'the agreement. When the deeds were reading over to the 


N ſhe obſerved there was a miſtake, for that the moiety - 


imited to her mother for life, was after her mother's death li- 
mited ts her intended huſband for life, and not to her ſeþarat# uſe, as 


bad been agreed; and ſhe refuſed to execute, unleſs the miſtake 


was rectiſied. In order to do this, the intended huſband; previous 
to the execution of the deeds, gave the - plaintiff à note in writing, 


whereby he promiſed and agreed with the plaintiff, by the name 
of his intended wife M., that ſbe ſhould enjoy and receive the iſſuet - 
and * F one ' moiety of the eſtate then in poſſeſſion of her mother; 
after the de 


ceaſe of her mother. The marriage was had, and in the 

next year a commiſſion of e iſſued agairilt the huſband. 
Between the' marriage and the bankruptcy the mother died. The 
alfignees got into receipt of the rents of this moiety, 
to" ſecure the receipt to the wife, purfoarit to the 


agtrricht Before che marriage. The wife brought a bill againſt _ 


the Agnes for an account, and that the future rents might be 


"ſeeured*ro ner for her ſolr and ſeparate uſe. The Maſter of the 
Rolfs THE; chat the note was not good af Jaws againſt the ſettlement, 
but that in equity it ought to be looked upon as part of the agree- 
nient, and, conſequently, part of the ſettlement ; and therefore, ff 
the wife had brought the bill againſt the huſband, ſhe would have 


been entitled to relief: that though the words ſeparate uſe were 
not in the note, there were ' ofher words which amounted to it, viz. 


«< that ſhe ſhall enjoy and receive the iſſues anil profits of one moiety of 
ct the gate: which would admit of no other ronſtructiom but for her 
ſeparate uſe: that the word enjoy too was very ſtrong % rmplya”* - 
ſeparate uſe to the wife: that though the legal eſtate veſted ig 


- 


huiband, and, co: F 


- 
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truſtee only for the wife, the aſſignees were ſo alſo, and as ſhe would 
have been entitled as againſt the bu/tand, ſhe was equally ſo againſt the 
| -  efſignees to the relief the prayed. Tyrrel v. Hape, 2 Ath. 558. 
( Plain- 4. The plaintiff's bill charged, that his father was a man of 
ut s mo- no ſubſtance, and incapable of maintaining himſelf, which made 
— oh te. the plaintiff's (a) grandfather ayerſe to the match; but he after- 
wartls conſented, upon the plaintiff's father [aſſuring | him he 
Nete, This would not intermeddle with any part of the eſtate and effects he 
nem is ſhould after the marriage think fit to convey, but that the wife 
3d edition, ſhould have the ſole power of diſpoſing thereof by will, or any 
note x; and other mode of appointment. That the plaintif: , grandfather, 
in the judz- being poſſefled of certain premiſes, being leaſehold for 1000 
- former edi- Years, did by indenture, made between himſelf and plaintiff's 
tions, Lord - mother, (thowgh a feme covert,) in conſideration of natural love and 
ve affection, and her livelihood and future ſupport, aſſign a moiety of 
fay, be knew the term to the mother, her executors, Sc. to hold from his de- 
vo caſe in ceaſe. Upon the death of the grandfather the plaintiff's father 
Moab acknowledged that he had giyen the mother power to make a 
miſe and er- Will, and particularly chat the father had, by an inſtrument in 
8 only writing of 22d Apr 1711, promiſed to pay 200 /. to ſuch per- 
carried into ſon as {he ſhould by will appoint ; and upon 1ſt Aug. 1715, had 
execution, given her power to deviſe 1000 J. as ſhe might think fit, and had 
for 8 it bjected himſelf to pay the ſame. Upon 26th June 1738, the 
| eee mother made her will, and gave, in purſuance of her power, 
could not be to the plaintiff the moiety of the aforeſaid term, and the re- 
carried into ſpective ſums of 2004, and 1000/. That the plaintiff delivered 
deten the will to the defendant J. Darley, to ſhew the father, which he 
rangers, did, who, conſidering the proviſion ſufficient, left the plaintiff only 
2 In a bill filed againſt the ſather in his lifetime, the fa- 
be nee, tber by his anſwer admitted, that he had been informed that the 
where it was mother had made ſuch will; but ſubmitted whether ſhe had a 
b ee power ſo to do without his conſent z but it did appear, he had 
_ bandtoa made ſome | agreement that ſhe ſhould have a ſeparate eſtate. 
wife. It ap- The ſon, J. Darley, by his anſwer afterwards inſiſted, that there 
pears that never was any formal power delegated by the father to the mo- 
was made ther, except by letter in 1715, and that if ſuch letter was to be 
upon hearing conſidered as giving her ſuch a power with reſpect to the 200 J. 
7 rae i and 1000/., the ſame ought not to be executed, as the father, ſubſequent 
ſupplemen- thereto, executed a bond in full diſcharge by way of defeaſance of any 
: — + ſuch inſtrument, and completely annulled the other power, The bill, 
| — the as far as it related to the moiety of the term mentioned in 
tal bill was the paper of 22d April 1715, the 10004, in the letter of gth 
brought af-. Aug. 1715, and the 200 J. in the inſtrument of 22d April 1715, 
ther, d h. Was diſmiſſed. Darley v. Darley, 3 Atl. 39. 
| F. S. a married woman by her petition prayed, that the ſum of 
2961. caſh:in the Bank, ſtanding in the name of the accountant 
general, being dividends of 1221. 6s, Bank ſtock, might be paid 
dio the petitioner for her ſeparate uſe, independent of her huſband, 
and that the future dividends might alſo be paid to her feparate 
uſe, purſuant. to the will of the teſtatrix. © By that will (inter 


alia) the teſtatrix declared, that her truftee, ber — 


\ 


Baron and Feme, 


| foould not be troubled to ſee to the application of any ſum or ſums paid 
ſhould be a ſufficient 


te the ſaid 8. ( the petitioner ): but her receipt 
diſcharge to the ſaid teftatrix's truſtee, her executors, & c., for the ſum 
or ſums ſo to be paid, &c. The huſband was become a bank- 
rupt. e Maſter of the Rolls (Sir R. P. Arden) ſaid, the queſ- 


tion war, Whether the words in the will were ſufficient to thew 


that the teſtatrix meant to give an abſolute power to the wife, inde- 


pendent of the huſband, to receive the money? that, upon the moſt 
mature conſideration, he was of opinion the words were ſufficient > 
that the law undoubtedly gave all to the huſband, unleſs fome- 


thing done to prevent it from ſo doing; but without givin 
the meaning "contended for by the petitioner, they would be m 
ſurpluſage : that the words were tantamount to ſaying, that, whe- 
ther under coverture, or otherwiſe, her receipt ſhould be a ſufficient 
diſcharge. Lee v. Prideaux, 3 Br. C. C. 381. , | 
6. The widow brought her bill (among other things) to have 
her paraphernalia made good out of her huſband's eſtate, Lord 
Hardiwicke, Chancellor, faid, that where there were real eſtates 
deſcended, the wife might be entitled to her paraphernalia, but other- 
wiſe, in the principal caſe, where the real eſtates came by the 
buſband. That the caſe in 2 Vernm, 246. had been carried full 


far enough: that though it was there laid down, that when A. - 
died inteſtate, ' or by will did not diſpoſe of the jewels, the wife 


might claim, in caſe there were no debts, the jewels ſuitable to 
her quality, to be worn as the ornaments of her perſon; 2 by 
the old law, they were abſolutely in the power of the huſband; 
and if he by will deviſed away the jewels, ſuch deviſe ſtood good 
againſt the wife's claim of paraphernalia. 
3d edition jt appears, that the decree was, that the perſonal eflate 
was ſufficient to pay debts, then the plaintiff was intitled to have 
her paraphernalic ; but not ſufficient, then the was 10 have fatir- 


fattion art of the real eftlates deſcended. Provert v. M. organ," 1 Ath, © 


440. 


J. The wife in the huſband's lifetime was poſſeſſed of jewels to 


the amount of 30000., part bought with her own money, and part 


with the hu/band's, which the wofe fix weeks before his death, 
and ſubſequent to any will or codicil made by the huſband. * By 
will the huſband had given the wife the jewels for her life, pro- 
. vided ſhe made an inventory of them, and entered into a ſecurity 
in double the value for ein in caſe of a ſecond marriage; 
but by a codicil the huſband revoked this part of the will, and 
gave the reſidue (excluſive of part to the children) to his brother 


the executor. he widow brought a bill for "recovery of the jewels 
given the brother, waiving her right to the reſt of the 

paraphernalia” given to the children, The executor found them 
them locked up in the huſband's bureau at his death. © Per Lord 


_ Hardwicke, Chancellor Late caſes have gone ſo far in point of pa- 
raphernalia, that a wife has been conſidered as a creditor, and as 


having a lien upan real eftate : that being in the cuſtody of the 


huſband made-no alteration ; for the poſſeſſion of the huſband” 
| 5 Hh 3 r 


By a note in tbe 


jewels as 
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ſuor the ornament of her perſon, whenever ſhe was dreſſed. Hi; 
55 d/bip declared, that the teſtator, having taken upon him to diſ- 
poſe of the wife s paraphernalia, which he had no power to do, 
- the eſtate of the huſband ſhould: pay the coſts, aud decreed ac- 
wording to the prayer of the bill. Northey v. Northey, 2 Ath. 27. 
8. The queſtion was, Whethe ther jetuelt, rings, trinkets, re., 
| to the wife 2 e her marriage, and now 3 by her, 
— to her ? d Hardwicke, Chancellor, ſaid, that it aha 
2 hard caſe; but that as paraphernalia, ſhe certainly was.ngt.cn 


titled to them; the aſſets i the huſband not being ſuffic 2 bs 


his debts, and there not being truſt upon the real 
ment. of debts, ſbe could no 1 in the placę of creditorg,: 


allawed for her paraphernalia out of the real_effate; for that, there 


was no caſe which carried it ſo fat as to let the widow come upon 
the real eſtate at all events to be ſatisfied her paraphernalia. 

| Ridaut and Earl of Plymouth, 2 Ath. 1 
9. The huſband deviſed to fie _ t 
goods, furnituxe, plate, jewels, linen, e. for life or widowhood, 
afterwards ta children and grandchi dren. Per Lord Hardwicke, 
- Chancellor—This does not bar the wife of beg para 
| . Marſhall v. Blew, 2 Alk. 217. | m 5 K.: Py . +. 
This caſe 10. The huſband, being a freeman, of Londay ON onda 


8 ſettled to the 
5 ane of ihe” uſe of himſelf for life, remainder his then! int ed wife for yay 
# in bar and ati faction of her, thirds, and: 0 bar 


N no the real aud 2 or: eflate, 05 iy on, wh ſhe might elaix 


y gs the comman London, or ot | 
ane-1328; Howſoever. The huſband,, Will, gave the wife 475. oy 
8 id perſonal orgaments of. with, his hotel goods and 

or 28. it 
arniture, and, after -a few — out of his tel arnentary ſhare, 


is e, 
that Aker. ge her the redye. In 1734 2 daughter of the huſband brough 
ſons h , Hill for an account of e perſonal. eſtate, and to ha ns 


ter the it - 
1026 W bee laid gut 1 ha 6 
=D non pang open, 


. Rolls bers was a particular 5 


and: % vaſe Het ou Per. paraphernalia. . From this decree. an a 

5 rought before... Lord ardwicke, Chancellor, who ſaid ol it 
6 that tis Pee 3s determined in 1514, and ſo held ever fince, that where 

unmarried, the wife had componnded with her huſband, he is to be con- 

and not have ſidered with regard to the cuſtom. as leaving no wife, it fol- 


| ee. 3” lowed, therefore, that ſhe equld have no tlaim by the. cuſtom to the 
riage, to paraphernalia that ay to the huſband having 3 it by will, that 


"diſpoſeof made no difference, becauſe the cuſtom interpoſed, and he cou] 
| On. only diſpoſe of a moiety. of his perſonal eſtate; therefore the gg- 
But in the Eree'tnuſt be varied by leaving out the direckion « that in ta anc 
1 te the account of the plaintiff 's father's perſonal eſtate, the ns 
| Fe 1. n be allowed 227 R "HOLY Vs 48 
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hem Le bea by his will gave his wife 19,0007, upon cis 
His ſhe gave up her right of dower, and likewiſe deviſed to her all her 
diſ- wearing apparel and ornamettts of her perſon, her gold watch and all 
her; jewels, except ſome round a picture; and deviſed the reſidue 

| ace of his eſtate to the defendant. . Afterwards by a codicil, he re- 
1 — the deviſe. of his jewels. and ber pearl necklace, which he 


Ice, Jane to A., and by a ſecond codicil gave her a hog wet? | 
her, nige The wife brought a bill for her par Per Lord 
was x ' Chancellor Hardwicke—It is plain the pou; Keegy are included 


in the deviſes in the will, but a huſband cannot deviſe away his 
wife's para alia, be can only bar her. by ad done in his hife- 
time. revocation" is of the deviſe of Ji; ewels as contra- 
gu Bed. from ber s, which are there called the ornaments of 
her perſon, and the diamond earrings do not appear to have been 
| vr by her, and therefore might not be a part of her parapher- 
main. But ſuppoſe the teſtator had revoked the deviſe, it would 
bro been only a revocation of a uod deviſe. Decree for the plain- 
ur v. Trefilian, 3 Ath. 358. 
wor rg rd Hardwicke A that at law, Where the huſband 
died indebted, the widow could not have her paraphernalia, but 
ity does not determine ſo ſtrictiy; for that if the perſonal 
py wo has been exhauſted in payment of f cialty creditors, the 
wife ſhall ſtand in their place as to ſo much upon 1 real aſſets of 
the Heir at law. That ſhe had a prior right, and a ſuperior one 
to legatces, who took only from the bounty of the teſtator 3 and 
his ſhip in this caſe directed, that in caſe, by marſhalling the 
real and perſonal aſſets, the ample contract creditors ſhould not 
receive a ſatisfaction of their debts out of the perſonal eſtate, or 
out of the real eſtate, by ſtanding in the place of ſpecialty cre- 
ditors, then the paraphernalia, or ſo much thereof as would make 
ood the deficiency, muſt be applied in payment thereof; but that 
| Lich paraphernalia were not li ky fan 0 the teffatar's legacies or 
- * of them. Soel/on v. Corbet 
ET 4 The huſband's father N a * to the ĩntended wiſe 
iamonds on her marriage with his ſon. The huſband, after 
the marriage, brought from France a picture ſet with diamonds, 
Which he told ber, when he delivered it to her, was a preſent to 
Hen from the Regent of France. The buſtand pledged a dia- 
mand necklace, whach it was proved ſhe uſed to wear, as a colla- 
teral fecurity for 1000 l., for which he alſo gave his bond, and 
_ Authoriſed the lender of the money to ſell the necklace for 1500/., 
but it was not ſold. At the don of the huſband. it ſtood only 
as a pledge. Lord Hardwicke declared himſelf of opinion, that 
Az to the preſent of the diamonds from the huſband's father, the 
-£Qurt-had. of latter years conſidered ſuch a preſent as a gift to the 
"oo uſe oF the wife, and he was of opinion ſhe was entitled in 
her own ri hat as to the preſent from the Regent of 
Troup it 2 5 under the ſame rule, and muſt be conſidered as a 
* ſeparate uſe, though he did not think it ſo clear a caſe as 
r to be canlidered Tis 
as 


* 


} 


a8 à gift mere tothe ſeparate uſe af the wife, becauſe it had under- allo 
bers e W gal gifts, 10 had been admitted ; ree 
ut obere the huſband expreſely gives any thing to à wife, to be worn 7 
at ornaments of her perſon only, they were to be confidered merely 1 
as paraphernalia, and that it would be of bad conſequence to me! 
conſider them otherwiſe; for if they were'confidered as a gift 1 afſe 
Ber ſeparate uſe, ſhe might diſpoſe of ; which would be con- of 
traty to his intention. But it would be the ſame thing to the in- a1 
tereſt of the wife, if ſhe could prove, os ſbe had done, that ſhe out 
ſometimes wore them as ornaments of her perſon, for it was not wo! 

_ neceffiry ſhe ſhould wear them at all times, if the wore them 18t 
on birth-days, and on public occaſions. That whatever jewels a 10 
wife wears for the ornament of her perſon, the huſband may alien aſſet 
in his lifetime, but that the act of the huſband in this ' caſe did 494 
not amount to an alienation 3 and if the huſband pledges the wife's 1 
araphernalia, and dies, leaving a ſufficient eſtate to redeem the ma 
Felge And pay all his debts, ſhe ſhould be entitled to have it re- ſuff 
deemed out of the huſband s perſonal eſtate; and the Court de. py 
clared, that as it had beer! ſold after the death of the huſband, the r 


wife was entitled to an account, according to what it had been ſold 

for. Grabam v. e 8 en 
4. Lord Haruwicke ſaid,” that as to the lady's paraphernalia 

ſhe muſt have them in ſome ſhape or other, but not to the preju- 

dice of ereditors; yet, as there was a truſt eſtate charged with 
the payment of debts, Which was ſufficient for that purpoſe, ſhe 
might come round upon the truſt, to be reimburſed to'the value of her 
ORE, if the perſonal eſtate had been exhauſted by the 


uſband's creditors; and that Tt had been ſo determined in ſeveral F. 
caſes.  Indledon v. Neri hcote, 3 Ath; 40. (E. 
16. The widow claimed jewels as her paraphernalia given by . 
her huſband, and ſet up further claims in reſpect of a real eſtate, - WH 
left to truſtees (of which her hiiſband was one) to her fole and ſepa- > 45 1 
rate uſe, the rents "and profits of which he received ſeveral . 
years, and 1 5 them without paying over any part to her ſeparate whi 
uſe, and, therefore, ſhe infiſted ſhe ought to retain the jewels, Bro 
Per Lord Hardwicke, Chancellor As to the paraphernalia the Dr. 
rule of law is, that where the 3u/band dies mdebted, the wife is not \ aid 
entitled thereto. That the Court of Chancery had gone upon a toge 
more favourable rule, and reaſonably ſo, to let the wife in upon poll 

* © other funds. In the caſe, of pin-· money, a wife ſuffering her huſband Cree 
to receive the rents and profits of her ſeparate eſtate, could not for 
come for it afterwards, but was allowed to come in as a creditor, deat 
for Pn h arrears only; that the ſame rule held in this caſe. to ( 
That if the huſband in poſzion of the rents and profits of the trul 
wife's . ſeparate eſtate, bought and gaus to her jewels, the equitable in 

_ conſtruction would be, that it was like paying her the money of deb 
her ſeparate eſtate; if, indeed, he bought them before he was in fron 
receipt of ber gſtate, it would not do certainly. Lord Chancellor di- min 

. reted the Maſter to inquire at what time the huſband came into ſurp 
poſſeſſion of her ſeparate eſtate; the yearly value thereof; = mitt 
. r * { x, | 0 to a 


© -Yg TEMAS LE AWEsDS r So OW), 


allo whether he gave her any and what jewels while he was ſo in * 
receipt, at what time given, and their value. Lord Townſend v. I 


Windham; 2Vef. 1. 


16. The huſband by his will charged his real eſtate with pay- by bbc? | 
ment of his debts. After his death, upon a deficiency of ich pay 2 P. Was. | 
aſſets, the executor ſold the wife's paraphernalia for the payment — 4 Re 
of debts. Lord Hardtuicle declared, that as the Court had not in the decree in 


any former inſtance decreed the wife Nai 1 * by way of v this eaſe de- 


out of real aſſets, againſt the deviſee, for her paraphernalia, | — 


would not eftabliſh a precedent. Probert V.  Ciiferd, Amb. 6. claim of the 
18th May 1739. an s $1 
paraphernalia, ſhe was entitled to a ſatisfaftion for the fame, out of ſuch parts of the e 
P Es ON OE Ire | 


17. The huſband by his will — his wife (whom he 


made executrix) to raiſe by mortgage of -a particular real-eſtate, a 


ſufficient ſum of money for payment of his debts, in aid of his 
ſonal eſtate, and deviſed to his wife the uſe of her jewels for 1 
r life. Upon further directions, the queſtion was, RE > or: the It does nr 
wiſh was not entitled to the jewel abſolutely, as her paraphernalia, *ppearbythe | 
although the perſonal _— was not ſufficient to pay the debts? Am wg 
or, whether they ſhould be applied before the real eſtate charged the buſband 
with the debts? Lord Chancellor Thurlew, according to re res deviſed the 
1 bo wk rack ce of EE as iP, V. Le do- ep 
jeavels to the wiſt, in R eſtate, ſuobject -. 
Bows Fel. 1 lee vey. 


154 
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 Intermarriage, the Huſband bath. Power to diſpoſe. | 


— MG * 1 


„Lr Bromſall was by the Matter 8880 to be entitled 
45271. 155. 1d. the "arrears of a rent charge of = 


which has been ſettled upon her on her marriage with Sir 


Bromſall, her firſt huſband.” Before the report, ſhe had married ._,_ 
Dr. erhert, her ſecond huſband. Dr. H. by deed aſſigned tie 


ſaid arrears, and all ſubſequent payments the rent charge 
together with the benefit of a decree” in Chancery, by which e 


poſſeſſion of a real eſtate had, before the ſecond marriage, been de 
creed to the lady ; and he alſo demiſed the rent charge to truſtees hog 
for go years, if he and his wife ſhould ſo long live, in truſt after her 

death, and not before, to pay $ook,, due from Dr. H. and his wife, 
to C. 3 and afterwards to pay 39000. to Lady Granville, then in 


truſt, to pay the reſidue as Dr, H. ſhould appoint. Dr. H. died 


in 1729, leaving his wife, who died in 2730. C. claimed his 
debt, and Lady G. claimed the 3900 J., b — 4 of debt due 
from Dr. H.; and the adminiſtratrix of and the ad- 


miniſtratrix of his wife, ſeverally ſet up adverſe claims to the 
ſurplus. By the report of the caſe it is ſtated to have been ad- 
. mitted, and that the Court appeared to be of the fame opinion, that as 
to a choſe in action, which the huſband had only in right of bis wits 
he had no _—_ title to it, but only a right to reduce it into 


PMMaſſton, 


474 | Baron and Feme. f 
b Elten, if be could; which, if he ſhould not be able to do, tie 
3 Aab ene would remain, as it was ori win tp: wilt. It is alſo 

693-and the —_— * — i , „ that by Wo may releaſe or forfeit 
| pbere.. e in n of the feme; ſbould afſign it for a va- 
no. . had been done in the principal caſe, it would be 
. guad. It was alſo admitted, that chere was a diverſity between 
. 
* 
A 


the arrears of rent, that accrued during the coverture, and ſuch 
- as. had accrued, beſore; and as profits of the- wife's land 


” g -- 
4 


"In 
. 
* 
Eva 
TP 


would leaf to the huſband Fu —— coverture, ſo the (a) rent 
5 212 iſſuing out of the land during that time might belong to the huſ- 
yg A be hand, for which reaſon, according to the authorities, the. huſband 


veciden, hat Carteret v. Paſchal, 3 P. V. 197. 

DX . an ava! afſignment by ces for a call confuleration, the afignee Gould be bound 

1 —— —— ws out of the property aſſigned. 

In ſewfonv. + 2. The wife of D. was entitled to the third part of her brother's 
1 perſonal eſtate: Upon the diviſion, two mortgages of 150 f., the 

one in ſee, and the other for a term of years, were allotted to 

2 Ds wife. No, legal aſſignment was made, bal a memorandum 
= was:fighed, by: which it was agr ned. Before 
— 22 N ment, ibe huſband borrowed 200 . — on his note, 


3 2 that he had * the two mortgages, the better to ſe- 
cure the ol L, romiſed forthwith to aſſign them to B. 


againſt, the — 8 01 D., ry againſt his adminiſtrator and the 
that the mortgagors, to be paid his 2001. and intereſt, or to forecloſe. 
Der Lord Hardwicte, Chancellor. H. being entitled, in right of 
his wife, to the truſt of theſt mortgages, he bad a power to aſſign 


wife, before miſing by his note that he would precure them to be 


. 
| wg amounted, in eguity, to a 25 of them, for /o much as would 
Sites Tudor Atieſy the 1 debt, but no more ; for "kg 6 h he might have 
Z fea of of the whole in R he, did, bis intention was 
23 = to ſecure the plaintiff debt, which being done, the mort- 


— apr ger belong to the - © Kh as 7 choſes in action, and not to the 


- - there bad 2 adminiſtrator. The huſband may aſſign the wife's term, 


EE — him for the wife's benefit. That he might likewiſe diſpoſe of 


oor allecoter the wife's mortgage in fee, as well as her mortgage for a term. 
. 1 That the huſband might aſſign the wife's choſes in action, or a 
amine was poſſibility that the wife is entitled to, ag well as her term, ſo it be 
9988 for à valuable conſideration; but be might releaſe the wife's 
een dond without receiving any part of the . e eto 
FE regal 2 Ath. 207+, 16th July 1741. 1 2 
——_ e e but that from what he had mer.tioned before owt of Tech, i was 
| only to the laſt preceding words. Lard-Hardwicke further obſerved, that the ground of Sir Edward 


3” been ſome r the truſt of the wife's term, unleſs it be the truſt of a term from 


Tarner's caſe, 1 Vern. 7. was this ; that as the huſband at law could diſpoſe of a term for years, ſo he 


may diſp-ſe of the truſt of a term, dase the ſame rule ef property muſt prevail in equity as well as at 
law: but that in Pitt v. Hunt, 1 Vern Lord Chancellor Nottingham expreſſed great ſurprize at this 
reſolution. In Packer v. Windham, Prec. Ch. -415., Ld. Chan. ſaid, that a term tor years was only 2 
chatte real, which the buſband right aſſigu by law hu bis w. fe, and ſo he _ watt of ſuch 


_—— e 119 <1 | 3+ Huſband 


eo. 


1 fd might alone ayow for rent accrued during oy Coventry. Lord 


any 8 
ſame time ſigned an agreement; by which he took no- 


— 2 3 done, B. died, and B. brought 3 bill 


X'S r. them for his on uſe. Leaving them with the plaintiff, and pro- 


— 
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— 
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Pe Sean time to reſtrain him 


I * 
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5 Huſband and wife, by deed, reciting that the huſband was 
1 bel bted to 4. in 300 J., for better ſecurity. aſſigned to A. one 

moiety of two ſums of 1642 J. and 270, and all arrears of in- 
—_ due to the wife out. of two reſpective reſiduary perſonal 
eſtates, in truſt to retain the 300 J. with intereſt and coſts, -and 
ſubject thereto, in truſt for the huſband, his executors, &c. Aſter- 
wards, the huſband by his will gave the reſidue of his perſonal 
eſtate to A., in truft to permit his wife to receive the dividegds for 


Baron and Femme. i... * 


life, and aſter her deceaſe, among the huſband's relations, and ap- 


| pr A. executor. The widow married again, and#ſhe and 
r ſecond. huſband brought a bill to have this alignment deli- - 
vered up tobe cancelled, and that they might be declared intitled 
to the property aſſigned by it, as againſt A., andall perſons claim-. 
under. the aſhgnment, and charged chat the aſſignment war 

a fraud upon the wife, and that ſhe was not informed that the 


of it would be, to ſecure to her huſband's family the pro- 

| erty aſſigned by it; and A., by his {nſwer, admitted, that in fact 

' ebt was due to bim. Sir K. H. Arden, Maſter of the Rolls, 

f 2 wing judgment ſaid, property circumſtanceiſ as this its, is juſt like 

.real property at lau. The wife is a perſon whoſe conſent cannot 

| en, —— under examination, apart from her huſband, and 
i full knowledge of her right. If it had been the huſband's 
deed only, without deciding, (Stick his Honour did not 


means admit) that he could, an for a valuable conſideration, a T4 * 3 


there was no doubt this act alone could not convey it to A., 
- that ber joining was of no effett. That ſhe was not made a. 
 fole. The plaintiff's eleQting to take againſt the will, it was = 
creed, that upon their waiving all right under the will, the deed 


$6 Janis be d:bvered up. to be cencrllad. Wright Butters 2 


6 673- 

2 „. ey hee next friend, brought a bill againſt her Bu- 
land to him from aſſigning her contingent intereſt-in ſtock, 
to which would become intitled, in caſe ſhe attained 22 
of 25, and ſuryived her mother, The bill ſtated, that de- 

fendant, her huſband, had treated her with great cruelty, that 

" the had been . de days 2 — 
on her father's bounty ; and prayed that the huſband mi 1 
- A ſettlement of this 0 0 L pon the wife, and an * | 

m aſſigning it. Theſe alle +» od 
pported 127 fhdavit. Before ſervice of the fr Ss. upon. the 


e uſband, Mr. 3 General moved, upon cer- 
tiheage : IE par filed, for 1 2 ſt the defendant — 
huſband, -= rain him from an aſſignment of this pr ; 


and the motion 7 dae A fab equent ſeal the truftees in 


whole name the ſtock ſtood, moved for, and obtained an 9 to 


transfer it into the name of the Accountant General, upon the 
truſts to which it was then liable. The huſband afterwards put 
in his anſwer, and ſwore that he had no intention of making any 
aſſignment of the property. After which he moved to diſſolve the 


injunction, and inſiſted that a court of equity never interſexed o 


 * xeltrain the dae from obtaining * wite's, Ts add, 


#2 2 | . 


F — 


eduld, but only impoſed terms upon him, if he came for the aſſiſt. > 

ance of the court, But the injunction avas continued, and it was wif 

ordered, that upon the death of the tenant for life of the fund, any thi 
pPerſon ſhould be at liberty to apply. #llis v. Ellis, before Lord rec 
Loughborough, 1793. MS8. 1 | 8 in 

80 wat not- 5. A ſimilar motion was made before Sir R. P. Arden Maſter of ber 
A the Rolls, ſitting for Lord Chancellor, (in which, howeyer, none of by / 
Kated taſes the circumſtances of the cruelty of the huſband 'appeared,) to 0 

| of Lord Car- enfoin the huſband from making an aſſignment of the property of dei 
— „ mentioned in the bill, and to compel him to make a ſet- hay 
Bates v, tlement of it upon the wife. The injunction was granted ſho 
*Dandy, and before appearance, upon reading an afhdayit of the facts. Br 
i —_— And his Honour ſaid, he did not aſſent to the doctrine that as | 
dos in Wor. à Purchaſer from a huſband, for valuable conſideration of the tra 
rall and . wife's property, had a right to call upon a court of equity to give her 
1 its aſſiſtance to the completion of his title, without allowing the be 
Pell, and of wife her uſual equity; and added, he would not have it underſtood, the 

other judges that becauſe he granted the injunction, it was upon the idea, that tha 

pb ge the huſband's aſſigument would convey a good title to a purchaſer, but 800 
inclination of -the grounds were, that the huſband ſhould not — the wife's ma 

the Court at equity with the difficulties that an aſſignment for valuable confederation the 
Eber dete "might bring upon her. Roberts v. Roberts, 12th February 1796. 2 
lend its ad R . * | | * ; 1 * . wh 

p On. + n Day” 3 pi 6 ih ee "i re 4 ha. 
— will e gt . 1 — . 2. 46. Ha Honour | * 
there ſaid, he hoped it would be underſtood, that à &yſband cannot, by aſſigning his wife's property, bar ng 
ber of any guy he my have in it, that be ſhould never ſubſcribe to the contrary deftrin. = Jor 

Fx 5 f {07 OS. 0 wo 0 , NE 8s A | INT . ore 
Ae. (F. 2) In what Caſes, and by what Acts, Things 5 
veſted in Truſtees for the Benefit of the Feme, are 

dor by other Means the Property of the Wie her gr 
- *» «the Produce thereof, ſhall become the Property of F th: 
Eo eee + tlie Baron. * us . # p 5775 n. * | 2 
1] ORDCh. Herdwicke held, tat if a ſeme covert, having power to tal 

L xeceive the profits of an eſtate to her ſeparate uſe, and to ap- Be 

* them as ſhe pleaſed, brings a bill Jointly with her huſband for 5 

n act and ſubmitting that the profits ſhould be applied to he Þu 

payment of the huſband's debts, for which a decree paſſed, that bill th 

10 which ſhe "was fo made a party without colluſion, is an execution of to 

Ser powtr ar much ar an aftual appointment would have been, an th 

the profits would be hound by the decree: © That the bill being A, 

properly brought by huſband and wife, when no gther perſon was 

Bog” entitled, the account taken would be binding on any contingent - mM: 

| remainder-man, when his title afterwards veſted, nor ſhould it be It 
opened, unleſs fraud or errors were ſhewn therein. Allen v. Pap- ap 

worth, 1 Vef. 163. 8 05 1 eee 4 

2. The huſband and wife being af Paris, petitioned to have it 

e* wife's money paid out, and executed a letter of attorney to a H 


perſon in England to 1 and Lord Chancellor Hardwicke = 


j 


2 2 


"np rid Kr 8 8. 


eee 


e 
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Baron and Feme. | 
the letter of attorney would not de, the conſtant rule being other- 
wiſe. That the wife muſt be preſent in court to conſent, or ſome- 
thing in nature of a commiſſion ſhould iſſue; and his Lordſhip di- 
reed, that ſhe ſhould attend certain perſons named, who refided 
in Paris, to be by them examined, ſolely and ſeparately, as to 
her election, which they were to ſign, and certify to the Court, fgned 
by her alſo. Parſons v. Dunne, 2 Veſ. Go. | 

C. was, under a teſtator's will, entitled to a ſum of money, and 
being married to H., and living abroad at Breda, on application to 
have the money paid to her huſband, it had been ordered, that ſhe 
ſhould, appear before ſome of the plaintiffs, and a magiſtrate of 
Breda, to be privately examined, in the French or German language, 
as to her conſent, and the examination atteſted by nataries public, and 


. tranſlated on oath. ' This being done, and a petition preſented from 
her and her huſband, that after deducting coſts, the money might 
be paid to the huſband; Lord Chancellor Thurlow ſaid, that for 


the future, upon ſuch applications, he ſhould expect an affidavit 
that there was no /ettlement on the marriage; and it being /ug- 


_ geſted that there was an affidavit that the ſettlement was before the 


marriage, and affected only the huſband's fortune, and not this money, 
the payment was ordered. Ainet v. Hyde, 2 Br. C. C. 663. 


3. The huſband petitioned to have part of his wife's fortune, 4 
which was in court, paid to him. He was by trade a glover, and 


had ſix children by his wife, who was in court and examined. It 


was ſtrongly oppoſed by counſel for the truſtees; but the wife peri- 


ing, after a long examination, in her conſent, Lord T hurlow, Chancel- 


bor, after taking till next morning to conſider of it, made the 


order. Dimmock v. Atkinſon, 3 Br. C. C. 195. 


4. A petition was preſented to the Court for the payment to 2 


the agent of the huſband of a legacy of 167 /. given to the wife, 
without the conſent of the wife being taken in the uſual way. The 
ground of the petition was, that the parties lived at Tortola, and 


that a commiſſion to take her conſent would be ſo expenſive as to 

run away with great part of the legacy. It was admitted, that 
in ſums under 100/. it was uſual to do it without conſent ſo 

taken. But Lord Thurlow refuſed to do it without a commiſſion. 


Bourdillon v. Adair, 3 Br. C. C. 237. | | 

'5. A ſum of money was ordered by the Court to be paid to the 
huſband in right of the wife z he died before payment. Upon 
the wif?s application, the huſband's executor ſubmitted he was entitled 
to it. Lord Chancellor Thurlow held, it was a vefted intereſt in 
the hy/band, and ordered it to be paid to his executor. Heygate v. 
pr: 3 Br. C. C. 362. 


6. Money was deviſed to be laid out in land for a married au- In Oldham 


man, to be ſettled to her uſe in tail, with remainder to her in fee. v. Hughes, 


It was now prayed, that ſhe ſhould be examined by commiſſoners, 


apart from her huſband, as to her inclination with regard to abe wicke Haid, 


it ſhould be-paid to her. In ſupport of this, what is faid by Lord 


. diſpoſition of the money, and that if ſhe choſe to take it in money, 8 
to be con- 


477 


2 Alk. 452. 
Lord Hard- 


Hard wicke, in Cunningham v. Moody, 1 7% 174., was cited. Lord ficered as _ 


x 


* And ans Fems. - 


rl eftife, n — INN 
3 Ng ation, and reſerved all further diredꝭ ions, ing, that if ſne 
Nerd, 8 
Aer che na- elected to take i in money, it would be then neceffary to inquire, 
= —_ whether the bad i fn. Nun, 1 Pf. jun. 5 1 2. 
— contract deed fot to alter of the inveſted 
— e That 
1 2 . — Ware 


| [A] Boe. 6425 * 
4 Viner 65. = 2) Afton A the Heron FE Gram Con. with the 
ou | Fee, and Pleadings (e). 


The gitt of pg action of tretpaſ aid affault for crim. con, with the 
— — plaintiff's wife the deferidant pleaded not guilty. within fix 
- — YEATS3 z to which plea the plaintiff demurred ; but — tw had 


nod not the. judgment. 1 3 2. Burr: 753. 
Bull. Ni. Pri. 28. and wide Batchelor v. Biggs 3 Wil 279- 


Prat, C.J). 2. In an action for crim. con. with the plate wiſe, Lord 
2 Mansfield laid it down as clear law, that if a woman be ſuffered to 
live as a proſtitute with the privity of her huſband, and a man is 
thereby drawn into crim. con., and the huſband brings an action, it 
- will hoe lie; it is a damage without an injury ; if it be not with 
the huſband's privity, it will not go to the action, let her be ever 

{> profligate, but only to the damages. Smith v. Alliſon, Sittingt 
comer caſts of Weſt. cor. Lord Many offer Trim. Term, 50.3. Bull. Ni. 
| Sloper, be. Pri. 27. 

fore Lee, C. J. e ine 

defendant's canneRtion with her were clearly proved. Vide Bull. Ni. Pri. 27. Ld. Kenyon, C. 

of i caſe, faid, I ſuch a man (meationing the plaintiff, who it was ed had left 


4 bed fot the defendant). could have recovered & verdict, the very ſoufce and firſt principles juſtice 2 
« would have" beer coutaminated.” — deve bl yo WW ati 


to maintain 1 kept company with other women, 6 
of damages. . r eee with hen 
15. ; or that be encouraged the yefendant's addreſſes to his wife, or congived at it ; as where it appeared 
that the wh ape thewed bis wife naked to the defendant as ſhe was going igto 2 bath —the plaintiff, 
though a man of rank, obwined but one Prot tht the ys dir N. Worley v. Biflet, *Sittiogs alter 
H:l. 1782. cited Eſpinsſſe Mi. Frs, 344 the plaintiff voluntariiy permitted ot her men to 
e with his iſe, vas held by Lord Ken on, C. J. to bed bir to an Ain for 
adultery ; and, s his Davin ſuffered (ch conreAion with pther ines was equally a buns If 
had permitted the n; ee Hodges 
EA. v. Windham Eſq. Hil. 3x C. 3. 2 4 


$.C.&3.P. 2 In an action for c, d the ani wie & ap- 


2: Mtn N " 


Baron and Feme. 479 
5 not prove the actual marriage by any evidence; upon which it was marriage in 
as made 2 queſtion, e his ac he plaintiff a mad s 
muſt not bring proof of an actual marriage er argument; Burr, 40; 
and taking time to conſider, che Cbutt were clearly of opinion, Bat ad 
that there muſt be evidence of a marriage in fact; acknowledg- 522 for 
ment, cohabitation, and reputation, are not ſufficient to maintain ey Hrs 
the action. Morris v. Miller, Eaft. 7 G. 3. Burr. 2057. © civilae 


/ | 6 «/ $. 4 ; £7 + where it is 
neceſſary to prove an actual marriage. Per Lord Mansfield in Brit v. Barlow Py G. Beg 8 
an action for crim. con. has a dre of penal proſecution. Ib. 174. 6 R 18 | 
In an action for crim. con. the marriage was proved by a perſon She was preſent when it was fo- 
| lemnized in the Fleet, in the year 1737 ; and the plaintiff's counſel offered t give in evidence the 
Fleet Regiſter as a confirmation-of the N, Grey, C. I. refuſed the evidence, and fad The 
ground of rejecting the evidence was, that the e of the tranſattion was illegal, und the regilter made 
dy a perſon under no tie, and therefote not entitled to credit,” Howard. Sings at Weſt< 
minſter, Trin. 16 C. 3. *Eſpinaſſe Ni. Pri. 343. Proof of a mar;iage in fact may be eber by a c 
| of the regifter, or by the teftimony of one who was preſet at the ceremony. Bull. Ni. Pri. 27. T 
: regiſter being in the nature of à record, need not be produced nor proved by fubſcribing witneſſes. A 
copy is ſufficient, and is proof of a mati ein fact berween two parties deſcribing themſchves by ſuch 
and ſuch names and places of abode, GER does not prove the identity z per Ld. Mansfield in Birt 
v. Barlow, Eaſt. 19 Ky Douz. 171. As to the proof of identity, whatever is-fufficient to ſatisfy a 
jury is good evidence. 15. It has been doubted whether the ceremony muſt not be | 
to the rights of the church ; but as this is an action againſt a wrong-doer, and not a claim of right; it 
_ ſeems ſufficient to prove the marriage 2 ny form of religion, as in the caſe of 
_ or Jews. Bull. Ni. Pri. 28. cites Woolſton v. Scott, cr. Denniſon, I. at Thetford, 4) 53. 
the plaintiff was art Anabaptift, and recobered 300 J. The Cconfeſion of the wife will be no 
evidence againſt the defendant, but a diſcourſe between ber -and-the defendant. may be proved. So, let- 
bers written: to her by the defendant may be read as evidence againit him, but her letters to him will be 
no evidence for him. Bull. Ni. Pri. 28, , 4 tae As 4 "Ys 3 4 : 8 * 
| > _—__ [UAE n — N — © SIE 4 4 
4. The = ſuffered by a huſband in che caſe "crim. cum. In ce 
with his wife, and the eſtimate of the damages to be aſſeſſed, par gd 
muſt in their nature depend entirely upowelrcumitances, which it te husband 
is ſtrictly and properly the province of the jury to judge of, and, may be h,j,jH“) 
| therefore, the Court will not grant a new trial upon the ground of * border 
. | exceſſive damages. Wilford v. ware Trin. 31 G. 2. Burr, x aral-1y, 
609. . Chim. v. Brigg, Mich. 6 G. 1. B. . tb. in note. 8. A haps nec 
to vice itſelf, the circumſlances go in diminution of damages. Vet even in ſuch. s cafe, and where the 
judge thought the damages moch larger than they ought to have been, and declared that he ſhould have 
been ſatisfied even if nominal damages only bad been given, a new trial was refuted. Duberley v. 
Gunning, Eaſt. 33 G. 3. 4 Term Rep. 6317. = 


f. Ti an aRtion for engel converſation with 1 "URN; s. C. r 
wife it appeared, that the plaintiff and his wife had agreed to — 
live ſeparately. Subſequent to their ſeparation, the Plaintiff S. P. ruled 
proved ſeveral acts of adultery committed by the.defendant ;, but r. Lord 
there was no direct proof of any ſuch act before that time. The Feen“, 
laintiff was nonſuited; and upon a motion for a new trial, the whole Hawker, at 
urt were of opinion, that the giſt of the action is the loſs of Ni6 Pri. 
the comfort and ſociety to the plaintiff's wife, not the criminality 4 | 
of the act. It is a civil action brought to recover fatisfaQion for Cates, 7. 

, civil injury done to the huſband, and not to puniſh tlie de- aft mop 
fendant for having broken the laws of morality and decency... No f. nee 
injury is done to the huſband, who has voluntarily relinquiſhed his as an a&tion 
wife z therefore, as what was the giſt of the action failed, the 8 
nonſuit was confirmed. Meedon v. Timbrel, Trin. 33 C. 3. bcſpab, ud 
S Term Rep. 357. e * eee pd 

full cofts, though he recover leſs than 408. Per Groſe, J. 5 Term Rep. B. R. 367. 
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ce (F. 2) Incumbrances by them of the Eſtate, Qc. 


— 
— 


. 1. THE wife had a ſeparate gſtate by virtue of her marriage ſettle- 
e ment, her huſband had an incumbrance upon his eſtate, the 
Þ wu advanced monty to pay it off, and the receipt from the mortgagee 
| as delivered to her. The'queſtion was, whether this was a er 

or a loan only from the wife 7 The receipt was not produced. 
Lord Hardwicke, Chancellor, ſaid, if it was by way of loan, the 
wife having a ſeparate eſtate, muſt be conſidered as a diſtinct per- 
fon, and was equally entitled to ſtand in the place of a mortgagee 


"as a ſtranger. And the Court referred it to the Maſter to inquire in- 


do the nature of the receipt, and to examine the banker who an- 
ſpwered the wife's draft for the money. Parteriche v. Powlet, 
I f 2 Att. 383. : - . ' | 
2. The defendant was, before her marriage, indebted to ſun 
perſons, and entitled to the inheritance of lands charged wi 
tte payment of ſundry ſums, and before her marriage entered into 


0 9 articles, wliereby the premiſes. were agreed to be ſettled to the 


* "huſband for life, remainder to the wife for life, remainder to the 
e the rr. re rg” 55 the e in wa The huſband 
refled for payment of the wife's debts, and havin 
> — for a — ſum of money, they borrowed ag, 
of= the wife's ſiſter, and ſecured it by "mortgage of the wife 
_ | efate, and the huſband covenanted for payment of the whole 
money, and alſo. executed a bond for it. SubjeQ to this mort- 
e e e, the lands were ſettled to the huſband for life, remainder to 
tie wife for life, remainder to the iſſue of the marriage, re- 
mainder to the wife's ſiſter (the mortgagee) in fee. The wife 
died without iſſue, and the ſiſter deviſed the eſtate. The deviſee 
3 ©. brought a bill againſt the huſband for payment of the mortgage 
| money. 3 Lord — 1 2 held, that although 
rt of the money was railed for the huſband's uſe, yet the mortgage 
ee tranſaction, he muſt ſuppoſe tlie intention f the 
parties to be uniform, and that ſuch intention was to charge the 
_ wife's eſtate with the whole debt ; and his Lordſhip diſmiſſed the 
bill fo far as it ſought to compel the huſband to exonerate the 


. 


z 
— 
, 
- . 4 * 
: 
* 
1 o 


_ wife's lands, but directed him to keep down the intereſt during 


his life. Lewis v. Nangle, 2 P. V. 664. n. and Amb. 150. 
23 The wife was entitled to freehold and copyhold eſtates, the 
latter of which ſhe had ſurrendered to the uſe of her huſband C., 
and herſelf, their heirs and aſſigns, for ever. Afterwards the 
huſband, to enable him to complete. a purchaſe, prevailed on the 
wife to join in ſelling ſome part of her real eſtate, and in a mort- 
gage of the copyhald (which had been fo ſurrendered ) to the defendant 


* 


baun i ſettle the glare, which was to be purchaſed, to the ſame uſes 
2 — | + | | 1 | to 


3 Her conſent to this was obtained by a promiſe of the huſ- 


* 1 


D. for 1500 l., which the hßband received, and applied to the 


L's 
C's 
-. 


Baron and eme. 


w dich the wiſc's eſtate was ſettled, but this was never per- 


formed. The huſband, by his will, gave the wife a houſe for 
life, and alſo gave her an annuity of 60 J. per annum for life, but 
deviſed- the newly-purchaſed eſtate to his nephew. He, = fox 
codicil, alſo gave to his wife certain other property for life. The 
executors poſeſſed more perſonal eſtate than was ſufficient to pay the 
2 bts, including the 1500. mertgage money. The wife 
her bill to have — eſtate exonerated, The nephew; the 


deviſee, by his anſwer, ſtated receipts for the annuity given by the 


wife z and that ou ſettling ſome accounts, the matter ref, 
ing the mortgage had been fully entered into, and the difagree- 

able ſituation of the deviſee ſtated, on account of his paying more 
than the rent of the eſtate in annuities, and that on ſuch occa- 
fion, the - plaintiff (the wife) had admitted that it was agreed, 
between her and her huſband, that the 1500 J. ſhould be paid out 
of the eſtate charged therewith, and that ſhe. had agreed to ſell 
the eſtate for that purpoſe ; but that ſince his death ſhe had been 


| adviſed to claim the 1500. from his aſſets, but had relinquiſhed 


that idea, and did not defire it, and promiſed to diſcharge the ſame, and 
accept the proviſion made for her by her huſband's will; and requeſted 
the defendant, the executor, to pay the legacies, and preſſed him to 
ſell the eſtate for that purpoſe ;/ and that, in fact, - plaintiff had 
paid the mortgagee the intereſt of the 1500/. The queſtion was 
much agitated as to the admiſſibility of parol evidence, to prove the 
declarations of the wife. But Lord Thurlow Chancellor admitted 
it; and being read, it conſiſted of the before ſtated anſwer of the 
defendant, the deviſce, and a depoſition of a witneſs to the ſame 
effect. Lord Kinnoul v. Money, which is rather fully ſtated in the 
report of Clinton v. Hooper, and Lewis v. Nangle, ante, pl. 2. were 
cited. Lord Chancellor ſaid, that there was no doubt about the 
exiſtence of the rule, viz. that the wife was entitled to haue her 
eflate exonerated out of the aſſets of her nd. 'That the caſe as 
ſtated, without the parol evidence, is the caſe of a wife having - 
ſubje / ted her eſtate to the del of her huſband, by joining in a 
mortgage of it. And Lord Chancellor ſaid, that when he thought 
the evidence offered in this caſe of the converſation prior to the 
huſband's, death ought to be admitted, he went beyond the caſes, 
To. ſay evidence ſhould be admitted to ſhew the wife's conſent, 
that the money ſhould be his as attempted here, would be carrying 
the rule of evidence too far; and if it flood upon that caſe the wife 
ought to have her eſtate exonerated out of the perſonal afſets of the 
huſband. But his lordſhip ſaid, he could not diſtinguiſh this caſe from 
the caſe of the. heir ; and if the heir wwill tell the executor to pay the 
legacies, and that he will not preſs him for the exoneration of his 
eſtate, and the executor pays upon that aſſurance, the executor 
ſhall not be called upon afterwards, or the legatees be obliged to 
refund. It would be countenancing, as it were, a mere fraud 


upon the. executor, that the heir ſhould be allowed to call upon 
hm after. ſuch: a declaration: that in this caſe the wife had, by 


ber declarations to the executor, clearly diſclaimed-her right; and 


his lordſhip did not think it material whether the legacies were 
Vox. I. Ii + 8 


paid 


* | % 


Baron and Feme. 


pals wee or ater this conceſſion ; therefore the bill muſt” be 
diſmiled.' Ciintonv. Hecper, 3 Br. C. C. 201. 

. © 4+ By indemure, the huſband for himſelf and wife et 
10 bey A Ene of lands held in right of the wife, (which was af- 
terwards leyied,) and to ſettle them to the uſe of the huſband for 
life, remainder, ay to part, to the wife for life, remainder, as to 
other part, to truſtees to ſecure tothe wife an annuity, with other 

intermediate remainders, remainder to the huſband and wife in fee, 
wich a power to them to revoke thoſe and limit new uſes. In 1725 the 
huſband and wife joined in a mortgage of the premiſes for 500 

 _ years, for ſecuring 3000/., with a proviſo for eee 
the huſband, or bis heirs, executors, or — or 

| #9 vom the freebold and inheritance of ſaid premiſes : 

| 8 was paid off, and the term * mo mort- 
# | to C. a er as the huſband appoint, 
. * for „ the — ea — was no 
| parey w this ded: In 1747 the huſband borrowed 30004. on 
and the truſtee, by his appointment, aſſigned the term 
do the mortgegee as a ſecurity, and the huſband covenanted to 
pay the money. In 1753 the huſband and wife revoked, by 
deeds, the former ſettlement, and ſettled the lands to their 
and other ſons, with other remainders in the uſual way, re- 
mainder to the huſband and wife in fee. The huſband by his 
will; in 1781, ordered, that his-perſonal eftate, not otherwiſe diſ- 
poſed of, mould be applied in payment of his debts and legacies, 
except ſuch debts as were fecured n his eftates in A., &c., 
.* _____ "(meaning the ee IRIS yore (habe 
Ke] of his perſonal eſtate s executors, to be laid out in the pur- 
' __  - hae of lands for the bene of the plaintiff and his iſſue. The 

J. being ſtill due at the death of the huſband, the executors 
paid it off, and took an affignment to à truſtee for them. The 
executors brought a bill againſt Lord Tankerville, who was now en- 

titled to theſe lands, inſiſting that the huſband had manifeſted his 
intention that the 30007. ſhould not be paid out of his perſonal 

eſtate, but remain a charge upon the lands ; and therefore praying 
that Lord Tankerville might either repay them the mo —_ 
or that the plaintiff might have a \ fatifaRtion out of ac 
eſtate which the huſband had deviſed to Lord T. But Lord 
Sw, Chancellor, thought, though the wife joined in the 
0 = debt continucd to the debt of the huſband, and diſmiſſed the 


gun v. Earl of Tankerville, 3/Br. C. C. 305. 
LA 


ure. «<Q, What ARions the Baron may hank alone 
8 without his Feme, yet in the Right of his Fee, 


4. 5. B+ HE plaintiff bro t an action againſt the defendant for a 
— 2 bf hiv — in indifting him and his wife for 


.. 52 W. — „knowing them to be ſtolen. The declara- 
a b thin bill preſerve inſt the plaintiff and his wifc 


. eee rr e 


. cannot ſue alone for damages done to his wife, but both baron and houſe, and 


| Boron and eme. 4883 
in his reputation and trade, had been at great expence in 233 


mages 
defending himſelf, and alſo at great expence in defending his wife pu. 


in the proſecution. The verdict was for the defendant, as to the the plaintiff 
proſecution againſt the plaintiff, and for the plaintiff as to that declared for 
againſt the wife. It was moved in arreſt of judgment, that a man ET 


feme muſt join in the action; but per Lord Hardwicke the pala 


_ plaintiff might alone maintain the action by reaſon of the ſpecial n 
and particular damages 


he ſuſtained in defending his wife, as in - verli& for 

the caſe of an action by the huſband. alone for the aflault and seit 

battery of his wife per — conſortium amiſit. Amit v. Hickſong for arch of 
| Judgment, it 


But per eur, —The plaintiff may Join that in his declaration to aggravate damages, rr 


for beating a ſervant per guad amift, both maſter and ſervant may recover. And in the caſe 
D » 642.) it was held, that the plaintiff migbt allege the beating his 
daughter in aggravation of damages. Judgment for plaiatiff. Trin. 3 G. 1. Str. 61, 


2. An action was brought by a widow in her own right for V the. 
goods ſold and delivered by her whilſt ſhe-was covert; and it —_— Rees 
appeared on the trial, that a trade was carried on ſolely by the jeuro, ri. 
wife within the city of London, without the interference of the 13 0.3. 


buſband, though he lived in the fame houſe with her. She hay- Bag. f 


ing obtained a verdict, a nonſuit was afterwards moved for on Caudell v. 


, the ground that the goods were primd facie the property of the Shaw, 
huſband, and, conſequently, that the wife could not maintain this Tae. 


action in her ou right, for that ſhe could not avail herſelf. of te 
privilege of being a ſole trader, according to the cuſtom of Lan- 


dn, in the ſuperior courts at Weftminfer, ſuch privilege being 
| confined to the city courts. For the verdict it was argued, that 


this action was not brought by a feme covert, the huſband having 


died before the action was brought; and it was aſſimilated to the 
 cale where a feme ſole, entitled to a choſe in action, marries, and 


afterwards the baron dies without reducing it into poſſeſhon, in 
which caſe it would ſurvive to the wife, Sed per cur, — There the 


Tight ſurvives to the wife by the common law of the land; but 


in this caſe the right of the wife ariſes only by the cuſtom of the 
city of London, of which we can take no notice in this action; 
and therefore the action ſbould have been brought by the repre- 


ſentatives of the huſband. - The ſuperior court. at ee Vides Leon. 
* Move 135 


cannot take notice of this cuſtom. Caudell v. Shaw, 
gms 4 Term Rep. B. R. 36 1. 8 
3. The plaintiff declared on a bond as given by defendants' teſta- Nu. Beaver 
tor to himſelf: the defendants-plead the general iſſue, and at the * Lane, 
trial the bond, when produced, appeared to be given to the 3 
intiff and his wife, adminiſtratrim of A. B. For tbe defendants 86. pl. 34. 


it was objected, that the bond produced varied from that declared vs 
on, and the plaintiff was nonſuited. But the nonſuit was ſet 
aſide on motion, the court being of opinion that the huſband 
might either join with his TE ot ſue alone, and the circum- 
Vx | 12 Ss... ſtances 


— 


. » diſcovered) to truſtees to ſell for the benefit of certain perſons, of 


* * 


188 


- 
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: Kinees"of her being an. adminiſtratrix made no difference, for | 


the baron may reduce all the aſſets into poſſeſhon, and will only 
be liable on a deva/tavit if he did not pay the debts, tc. of the 


' Inteſtate. Anlenſlein v. Clarke and others, Eft. 32 G. 3. 4 Term 


Rep. B. R. 616. 


4. In an action for money had and received, the caſe was, that 


L. S. deviſed ſome lands (under which collieries have been ſince 


whom the defendant's wife was one; and until the ſale to receive 
the rents and profits, and pay a certain portion to the defendant's 
wife for her ſole and ſeparate uſe, excluſive of the control of 
any huſband ſhe might marry. The land was not ſold, but. the 
truſtees let the collieries. The defendant's wife, before her mar- 
riage, conveyed. one-eighth part of the profits of theſe collieries, 


not to a truſtee, but to the plaintiff's wife, to her ſole uſe, exclu- 
_ five of her huſband's control, ſhe being then married. 'The truſtees 


under the will of L. 8. having received the rent, and paid to the 


. 


- defendant's wife her ſhare of it, without notice that ſhe had con- 


veyed any part of her intereſt to the plaintiff's wife, the action 
was brought by the. plaintiff alone againſt the defendant to reco- 
ver one eighth part of the rent. After verdict for the defendant 
(the point being reſerved), upon a motion to enter a nonſuit, the 


court were of opinion, that the legal eſtate being veſted in the 


truſtees under the will, and who might be conſidered as truſtees 


for the plaintiff's wife, he and his wife ought to have given 


notice to them not to have paid. over this money to the defend- 
ant, and for their default they ought to be anſwerable ; and the 
rule for a nonſuit was made abſolute. Daviſon v. Atkinſon, Mich. 


34 G. 3. 5 Term Rep, B. R. 434. 


(R. 8) In what Actions they ought to join. ' A 


1. TyEBT by the baron and feme againſt the warden of the 
Fleet for 464 1. Gr. 2d. on the eſcape of O. R., who 
was committed by the court of Chancery for that ſum. The 


declaration ſtated a decree reciting, a bill againſt O. R. & al. by 


the wife only, which ſuit abated by her marriage with the other 


plaintiff; that the ſuit was revived, and O. R. put in his anſwer 


and a feigned iſſue being directed and found againſt O. R., the 
cauſe was heard upon the equity reſerved, when it was referred 
to the Maſter to take an account, who reported 464 J. 6s. 2d. to 
be due, and appointed it to be paid to the baronz which report 
was confirmed, and O. R. proſecuted ſo far as to be commit- 
ted for non: payment, when the defendant ſuffered him to eſcape. 


After judgment by default, error being brought, it was objected, 


that the wife ought not to have joined in this action; for, by 
the 5 Ann. c. 9. /. 4. the action is given to ſuch perſon to whom 
the money is to be paid by the decree; and this not being an 
action maintainable at common law, they muſt take it as the ſta- 
tute has given it; and if the wife be joined where the ought 


not, it is error, 1 Roll. Abr. 782. Sed per cur.—Though the order 


3 


, only 


Baron and Feme, 


only appoints it to be paid to the huſband, yet by the firſt decree 
it is directed, that the Maſter ſhall take, an account what is due 


to the huſband and wife, which ſhe ws ſhe is intereſted in the caſe, 


and therefore proper to join in the action. So the judgment 


485 


was affirmed. Huggins v. Durbam & Usx. Mich. 13 G. 1. 


Str. 726. 


Ties, the huſband and wife muſt join in the action, and both 


mult recover; but if a bond be made to the wife ſubſequent 


to the marriage, the huſband alone, without the wife, may bring 


the action and recover. Per Hardw. C., in Bates v. Danby, 1741, 


2 Ath. 208. N | | 
3- Debt for a penalty in articles of agreement made between 
baron and feme and pf Zi ant whereby the defendants agreed to 
rind all their corn at the mill of the plaintiffs; and on demurrer 
it was objected, that the feme ought not to have joined in the 
action; but judgment was given for the plaintiffs becauſe it was 
ſtated in the declaration that the mill was the mill of the huſ- 


2. If a bond be given to a feme ſole, who afterwards mar- 


band and wife, and the agreement is expreſsly with them both: 


and wherever the action will ſuryive to the wife, (as in this caſe,) 
ſhe muſt be joined, Du#flan & Us. v. Burvell and another, Trin. 
21 & 22 G. 2. 1 Will. 224. 2 
4. Baron and feme muſt join in an action of treſpaſs for an 
injury done to the goods of the feme dum fola. Milner and others 
v. Milnes and others, Eaft. 30 G. 3. 3 Term Rep. B. R. 627. 


But if the [ 
wife ſue 


U 
de endant 


cannot take advantage of it by pleading the coverture in bar; it muſt be pleaded in abatement. Milner 


and others v. Milnes and others, Eaſt, 30 G. 3. 3 Term Rep. B. R. 627. 


1. ACT ION by baron and ſeme and a third perſon who is 
tenant in common with the wife upon a leaſe at will made 


(T) In what Actions they may join. 9 


during the coverture of lands which are the inheritance of the 


wife and that third perſon for arrears of rent incurred during the 
coverture ; and it was ſaid, that the wife could not join in ſuch 


- 


an action; and 1 Sid. 224. was cited to ſupport the objection; 


and that it being but a leaſe at will was not within the flatute 
32 H. 8. c. 28. which requires that the wife ſhould be made a 

arty to leaſes of her land, and the reyerſion be to her and her 
. Sed per cur. — The huſband and wife may or may not 


Join in this action at their election, as where a bond is to both of 


them. 4 H. 5.6. Cro. Ja. 77. Cro. Eliz. 61. Aleberry v. ¶ ally, 
Hil. 5 G. 1 Str. 229. . 5 

2. Treſpaſs guare clauſum fregit of the huſband and wife, and for 
treading down, conſuming, and depaſturing the graſs of theix cloſe: 
adjudged on demurrer that the action was well brought by the 
huſband and wife, the cloſe being her inheritance, and there be- 


ing no ſeverance of the graſs; if it had been corn cut down, that . 
437» 8. 


would have been a ſeparate intereſt veſted in the huſband alone. 
Willy v. Thompſon, Mich. 1729, Bunb. 277. | 


» - 


+ 113 ; . 3 After 


4Viner $2. 


Vide S. P. 
Per Comyns 
B. in 
ones v. 
eredith. 
2 Com. Rep. 
674. 


Vide Cro. 

Elis. 133 

96. 2 Vent. 

195. 

+ Bulſt. 110. 

15 Ed. 4.9. 
ro. Car. 
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486 Baron and eme. 
Jn ſupper: 3. After verdict for the plaintiffs baron and feme in replevin 
upp* * * . @- \ 

of the deter. upon an iſſue of non demifit, it was moved in arreſt of judgment 
nary vb in behalf of the avowant, 2 other exceptions, 1ſt, that a 
e. Malte, declaration in replevin cannot be maintained by a huſband and 
<ide in the wife jointly for taking the goods of the huſband and wife; and, 
3 8 2d, that it was alſo a bad declaration in laying it to be to the 


72 Ed. 24. damage of both. But per Lord ardwicke, 4 J. the firſt excep - 


fo. 44. 275- tion depends on this foundation, that huſband and wife cannot 
— «Ig have a joint property in chattels, which is in general true; but in 


Fee, this caſe it does not appear that the taking was — the co- 


„  yerture, nor can we prefume it was; and the plaintiffs, for aught 
Sms appears, might be jointly poſſeſſed of theſe goods before mar- 
— He and if 'that were the caſe, and the goods taken before the 
marriage, they may, after coverture, join in the replevin, and 
yo F. N. B. declare for 3 the goods of huſband and wife; and if there 
fo. 69. can be ſuch a caſe, it muſt be taken to be ſo here, becauſe the 


Be only ayowry allows the property to be in them both if it may be, by 


of goods ofa the avowant not diſputing the property, as he might have done, 


feme ſole Then, as to the ſecnod exception, it will follow, that if there was 
4 ſuch a joint poſſeſſion before marriage, the taking muſt be laid 
marries, the to be ad damn. ipſorum, becauſe the damage would ſurvive to 
þaron alone the wife. Bern & Us. v. Mattaire, Eaft. 8 G. 2, Rep. temp. 
lens Hardw. 119. | | F 

1 Sid. 192+. where it is held by Twiſden and Wyndham, that a replevin fo brought is well brought, and 
that ions which affirm property ovght to be broyght by huſband alone, which is cont. to the Year 
Book of Ed. g. dd to the placium in Bro. Ab. and eſpecially to the caſe in Ventris, which was of tio- 
Ver. And Lord Hardwicke ſaid, that aQtions of detinue are much ſtronger affirmance of property than 


4. As a wife, as well as her huſband, is puniſhable for keeping 

a bawdy-houſe, a right of action for ſaying of her that © the 
t keeps a bawdy-houſe” will ſurvive to the wife; and, conſe» 
quently, it will be proper for her to join with her buſband in 
bringing an action for ſuch flanderous words, Grove & Ux. v. 

4 Hart, Enft. 25 G. 2. Sayer 33. | N 8 
5. The huſbands of the dippers' at Twnbridge -Wells having 
. Joined with their wives in an action againſt the defendant for ex- 
erciling the buſineſs of a dipper, not being duly appointed, it was 
objected, that they ought not to have joined. It was ſaid by the 
court, in anſwer to this, that the aftion was not grounded on 
any contract, expreſs or implied, but the huſbands were joined to 
aſſert the right and intereſt of their wives, which had been 
diſturbed ok injured 'by the defendant; whatever might be 
the nature of the right, intereſt, or employment, it was the wife's, 


the huſband had nothing at all to do with it, he only joined for 


conformity? Wherever the wife is the meritorious cauſe, "ſhe 

may join in the action, A very ſtrong caſe to this purpoſe is 

| 2 % 128., and fo is Cre, Ja. 77. Weller & Us. and others v. 
Baker, Trin. 9 G. 3. 2Wilf. 414. r 

| 6. In an action of aſſumpſit brought by baron and feme againſt 

. 4 + Fxecutors for a legacy bequeathed to the wife, the firſt count 
ſtated, that the defendants were liable, as executors, to pay the 

legacy, and that being fo liable they promiſed, as executors, ta 


? NY. 
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I, 


nq 
ear 
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an 
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ie oa wafer ogy and the inquifition thereon taken. Sed tot. cur. it was refuſed, and 
. e — Tris. | 


(T. 3) Actions, Ve. by Baron and Fenks de fafe, or ee 


Baron and Feme, 497. 
it. ee BIS AA and mcien 2 
the defendants, as executors, to the plaintiffs uſe; the third for 
money lent to them, as executors, by the plaintiffs z, and the fourth, 
on an account - ſtated between them. e defendants demurred 
and amongſt other cauſes alleged, that there was a misjoinder of 
action, ſome of the cauſes accruing to the plaintiffs jointly, and 
others to the huſband alone. And per cur. —The rule is, where 


tze wife is the meritorious cauſe of action, there ſhe may join 


with the huſband, but not otherwiſe, as is evident from the au- 
thorities of Cre. Ja. 644. & 2 Will. 414. Now in the preſent 
caſe, though in the firſt count the legacy appears to have been 
left to the wife, yet there is no meritorious conſideration on her 
part for the three laſt promiſes, which are on general mone 
"counts. Roſe Y Ux. v. Bowler and * Hil. 29 G. 3. 1 1K. 
A. 108. 


(T. 2) AQions, ere. commenced by or againſt Feme 4Vinergo. 
ſole who marries pending the Action, &c. 


TAE plainti# brought his _ ion agaiuſt a feme ſole, who-ap- Ld. 1 
peared by another name; and after verdict for the plaintiff, , 
ſhe — her huſband bring error caram vabis, and aſſign for error B. R. 79+ 
that ſhe had appeared and pleaded as a feme ſole, whereas, at the RE 
time of her appearance and plea, ſhe was married. The de- 
fendant in error pleads, that the huſband and another became bail 
for her, as for a feme ſole, and ſo relies on it, by way of eſtoppel, 
that they ſhall not be admitted to aver againſt the record. To 
this the plaintiffs in error demur. And the court affixmed. the 
judgment; for a woman ſhall not be allowed to overthrow pro- 
ceedings again(t her by a ſubſequent marriage. King & U. v. 
„Trin. 2G. 2. Sir. 811. 

2. The plaintiff's wife obtained an interlocytory judgment againſt Plaintif be- 
the defendant, and before final judgment married, and after final ing » woman 
judgment the huſband and wife brought a ſci. fa. quare executionem 8 
non, &c., and thereupon. the defendant moved to ſet aſide the tocy judg- 

adgment but the court refuſed to do it upon motion, and put — and 

im to his audita querela. Lord Sutherland's Ux. v. aft. 1730, — 5 
Bunb. 383. Nota — This being an action in cur. Scacc. a writ of the writ of | 
error lies w? to the Exchequer-chamber, wherethey have no inquiry, and 


juriſdiction of error in fact. eee, 


was left to bis audita guerela, Chubbe v. wn 91 hy 1730, * 


one of them in reſpect of the other. 


1. WHERE a woman marries a ſecond huſband i in the lifetime 8. C. cited 
of the firſt, ſhe may bring action for treſpaſs and aſſault Pil. Ni- 


gainſt ſuch ſecond huſband ; and to encounter evidence of the Tcl 


Hyg defendant's a 


7 


' buſbans & "defendant's marriage with her, ſhe may give in evidence her fo © op 


2 mer marriage, notwithſtanding the felony. Wethrooke v. ru (A. { 
the wife, ville, Hil. 4 G. 1. Str. 79. | | 
and on not guilty the defendant would have given in v that the man had a former wife fill liv. 


Ing, and then the defendant could not be guilty of ſuch a beating-for whigh the plaintiff was entitled to 


damages. &> Pratt, C. o—I can never allow itz "uv might have pleaded this in abatement. 
' Dickenton & Us. v. Davis, ich, $G. 1. Str. 480. cited Bull Ni. Pri. 20, 1. 


Pier Probyn, 2. Where a woman marries a ſecond huſband, living the firſt, 
F- Jin Nor- and the ſecond not privy as to what ſhe acquires during the co- 
Stevenſon, habitation, ſhe is to be conſidered as a feryant to the ſecond huſ- 
And.227.” band, who is entitled to the benefit of her labour. Szrutviſle v. 


. 25 | , Hil. 4 G. 1. Str. go. | 2 
Js liable to his wife's debts, and entitled to her property. But this muſt mean only ſuch property as the. 1 
 nequires by carning, - 9 | LY (B. 
4Viner 92 (T. 4) Of Judgments confeſſed by or to Feme ſole A 
Nye Ot who marries before Entry of them, 7 
| . | | #46 u- of hi 
ON a motion to ſet aſide a judgment and writ of f. fa. ex- Nas 
| : U ecuted thereon at the foir of To” and feme, 9 the 
that the defendant had entered into a warrant of attorney to con- prop 
fel a judgment to the feme dum ſola, who afterwards married, and amo 
the 8 was entered up by the baron and feme. The exec 
queſtion was, Whether the judgment ſo entered up was regular or yet 
not? The court declared their opinion to be, that the judgment Ace 
Wuas irregular for want of a previous leave of the court to enter hufb, 
HS it up. They held, that in order to warrant” this entry of the inte! 
judgment there ought to have been an application to the court Ma 
for leave to enter it up, thus founded, upon a proper affidavit, prin 
proving the marriage between the plaintiffs, upon which a rule of tive 
court ſtould have been obtained, giving leave to enter up judg- ſaid 
ment accordingly. The rule was accordingly made abſolute, but ſhoy 
without colts. Marder & Ur. v. Les, Eoft. 4 G. 3. Burr. 1469. 1 
L | Wr a . | * 
ax ) Actions againſt Baron and Feme; what may iN 
„„ be againſt both. paic 
1. IT was pin to conſolidate two actions, one againſt t - 6,5 
1 huſband and wife, for words ſpoken by the ee the 17 a0 
againſt the huſband only for words ſpoken by him, which was 2 
refuſed; for it would be error to join the wife in a declaration wt 
words ſpoken by the huſband only, and the declaration would be the 
ill either on demurrer or in arreſt of judgment. S within & Ux, "os 
N & Us., Eaft. 4 G. 3. 2 Vi e 2 
q * bar 
| N the 
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but 
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31 Kd. 3. 6. 11. to grant adminiſtration to the next of kin of the 


* 


Baron and Feme, 


( a) What Things a Feme ſhall have after the. (Viz 108. 


| © Death of her Baron. What Actions. 


AT law if , huſband recover a judgment for a debt. of the 
| wife, and die before execution, the wife will be entitled, 


| and not the huſband's executors. Per Lord Hardwicke, C. in 
Bond v. Simmons, 1743, 3 Athyns 21. : . 


2. An action for defamation of the wife, by ſaying that ſhe 


keeps a bawdy-houſe, will ſurvive to the wife. Grove & Uv. 


Hart, Baſt 25 G. 2. Sayer 33. 


(B. a) What perſonal Things ſhall ſurvive to the — 


Feme. 


I, ASum of 5001., belonging to the wife, had been inveſted in 
es ſtock, in the name of the Accountant General, for the benefit 
of e and wife, and it had, by the court, been referred to the 

aſter to receive propoſals from the huſband for a proviſion, for 
the wife. The Mafter certified, the huſband had never laid any 


_ propoſals before him. The dividends upon the ſtock now 
amounting to 122/. 15 f. 7d., and the huſband, being dead, his 
executor inſiſted, that though it was a choſe in action of the wife, 


yet by the decree on the truſtee to pay it in, and the order on the 


. Accountant General to Jay it out, the property ved in the 
huſband, and that he was entitled to the principal, and alſo to the 


intereſt, in conſideration of his maintaining his wife. The 
Maſter of the Rolls was of opinion the wife was entitled to the 


2 but ordered the dividends to be paid to the repreſenta- 


tive 


the huſband. Upon appeal Lord Chancellor Hard wicle 
ſaid, if the 5007, had been the only portion of the wife, he 
ſhould have been of opinion, the huſband would have been en- 
titled to the intereſt for her maintenance, but the wife havin 
brought him 2000 /. beſides, his Lordſhip ordered, that ſo m 


of _ his Honour's order as directed the payment of 122 J. 15 5. 7 4. 


to the executor ſhould be diſcharged, and ordered the ſame to be 
paid to the wife. Bond v. Simmons, 3 At. 20. 
2. The plaintiff was repreſentative of the huſband, who had 


ſurvived his wife,” but who had died before he had taken athminiſtra- 


tion to her. One queſtion in the cauſe was, Whether the perſonal 


eſtate, which the wife was entitled to in her own right, ſhould go 
to the next of kin of the wife, or to the plaintiff, as repreſentative of 
Buſband. Lord Chancellor Hardwicke ſaid, this was a very 

clear caſe ; the. repreſentative of the wife has no right to an ac- 


count of her perſonal eſtate, for that point does not follow 
barely the legal right of adminiſtration, 'The hy/band ſurviving 


che wife, her whole efate veſted in him at the time of her death, 


and no perſon could poſſibly be entitled to the rights of the wife 
but himf , that though the eccleſiaſtical court was bound by the 


wife, 


— 


= 


* 


- 


Baron and Feme, 

wife, /uch perſons had been looked upon in this as 
| P's 44 v. Collier, 3 Ath. 7 . * | wc 
3. Previous to matriage, articles were entered into, by which 
the huſband agreed to ſettle an eſtate in Ireland ; firſt, to his in- 
_ tended wife (then under age) as a jointure ; and afterwafds, part 
thereof for ſecuring the portions af nth children; and then 
the whole upon the firſt and every other ſon in tail, and zhat the 


' . evife's portion ſhould remain in the hands of the truſtees, till the ſettlement 


thereby imienaed ſhould be executed. But it was declared to be the 
intent, that to enable the huſband to make the ſettlement, the 
wife's portion ſhould be applied to diſcharge the incumbrances 
then affecting the eſtate, and the overplus to be paid to the huſ- 
band, his executors, fc. The marriage was had, but no ſettle- 
ment ever made. There was a ſeparation by. agreement, and a 
recital of the bad circumſtances of the hy/band, who went abroad 
and died. No eflate in Ireland appeared, and it was admitted ns 
lement could now be made; but the children, notwithflanding, 
fiſted on being purchaſers under the articles, and that they were 
* entitled with the mother, although no ſettlement made. 
Lord Hardwicke, Chancellor, queſtioned whether there was any 
| ſuch eſtate as mentioned in the articles, that it ſeemed to be only 
moonſbine ; but however that was, it muſt be taken that no ſettle- 
ment could be made 8 to the articles. That it was ad- 
mitteu on all hands, that the ia property was by ſurvivorſbip 
veſted in her, if nothing Nef hs rn er. The it 
would be ſtrange that the legal right to the portion ſhould be 
taken from her, and ſhe not to haye the benefit on the other fide. 
That the mother had as good an equity as the children, and had 
the law of the land on her ſide ; and it appearing that the growing 
$1 and arrears of the wife's jointure exceeded the value of the 
capital of her fortnne, it was ordered to be transferred to her, 
Pyke v. Pyle, 1 Feſ. 376. 4 Wag * * 
4. A ſettlement was made which was declared to be in conſi- 
deration of the intended marriage of the preſent fortune of the 
wife, and the covenauts thereinafter contained to be performed, 
and for ſettſing a competent jointure on her. One covenant was 
by the wife's mother, that ſhe would pay to the huſband 200 l., 
. 25 an addition to her daughter's portion. The other covenant 
- was with the truſtees of the wife, that ſhe (the mother) would in 
ber lifetime, or by her will, give to the wife, her executors, &c. or 
foe child or children of the wwift, equal to what ſhe ffiould gi 
to her other children. The mother by her will left the wie 2 
legacy, and made her executrix, Part of the reſidue of the mo- 
_ ther's eſtate came to the wiſe, by the death of a legatee in the 
Hfetime, of the teſtatrix the mother. The Buſband affigned over 
all thefe fums of money, with a proviſo in the affignment, that at 
Bis requeſt the aſſignee ſhould .eu to him. The wife ſurvived 
| = huſband, _ died.. The queſtion was, ner by the 
amd dying in the life of the wife, the ſu of 5 we ſur- 
ud tothe wife, A Har to the Fanny; Lord l 
 Hardwicke ſaid, the queſtion would depend entirely on the con- 


Ne Baron and Feme, 4m 
ſtruction of the ſettlement, and the covenants therein. That as 
to the general | queſtion, r ni rertainly ſurvive to the wife, if 
nothing by «vay of cantraF altered the caſe; for that wherever 4 
choſe» in action comes to the wife, whether veſted before or after 
the marriage, if the huſband died in the lifetime of the wife, it 
quould ſurvive to the wife, with this diſtinction, that as to thoſe 
which came during the coverture, the huſband might for them 
bring the action in his own name, might diſagree to the intereſt of 
the wife, and that recovering in his own name was equal to re- 
ducing into poſſeſſion. That what was laid down in Packer v, 
W tm, Prec. Ch, 412. was right, but that the ſettlement in 
the principal caſe was very particular. That as to the 200 /. if 
that had not been paid at the huſband's death, his executors 
would nat haye been entitled thereto, But that the other covenant 
was very particular, and differed from the former, the property 
being ta be left not only to the 9wife, but alſo to any child of the mar- 
riage ; that the other part was come by accident, and ao contract 
togive the huſband a right in this at all, it muſt, therefore, go by 
the general rules of law and equity, by ſur vi vonſbip. That as to 
the afignment by the huſband, it was @ plain declaration 4 tri 
upon the face of it, for the benefit of the huſband, who, ſubject 
to the wife's ſurvivorſhip, was the original owner, which no 
alteration in the property. The court therefore decided, that the 

of the wife's portion, not got in, furvived to the wife, and 

{eto ed to her repreſentative. Garforth v. Bradley, 2 Pef. 675. 

„The wife was entitled to an intereſt in 2000 J. ſtack under 1a Sadding- 
the following * 3 the teſtator gave to a truſtee 2000 J. South ton v. Kiaſ, 
Sen ſtock, in truſt, from time to time to pay the dividends to bis C. 5 
pephew for life, and after his deceaſe gave the ſaid ſtock, with the Lord Thur. 
dividends, c. thereof in truſt, for the benefit of Mary and lo fad, 
Elizabeth, and two other children of his ſaid nephew, equally be. be kev of 
auen them, ſhare and ſhare alike, and to be transferred to them, which con- 
after the death of the nephew, when they ſhould reſpeively attain Suden 
21, or days of marriage; and if any or either of them ſhould Wilkinſon, | 
die before his or her ſhare ſhould become as aforeſaid, then in butSadding. 
truſt for the ſurvivors or ſurvivor of them, ſhare and ſhare alike, n v. Kink. 

ble as aforeſaid. Mary, the only /urviving child, married P., Ky orgy 
who, in the lifetime of the teftator's ſaid nephew, became a bankrapt ; cifion: and 
and on 13th of September 1768, an aſſignment was made to the — 
plaintiffs of the bankrupr's eſtate. On 28th September 1968, the teſ- , Ack. 


tator s 8 died, and ſhortly afterwards the bankrupt died. The Lord H 


aſſignees brought a bill, in which the gugſtion was, Whether they, e 
ar afſtgnees, were entitled to any and what part of the ſaid ſtock ? husband hav. 
They inſiſted, that the ſtatutes of bankrupt veſted the bankrupt's ing depofited | 
right in the aſſignees, as effectually as if it had been reduced into nick eue 
ofſeſhon. But the Lord Chancellor (Hathurf) diſmiſſed the the wite's 

* Gager v. Wilkinſon, 1 Br. C. C. 50. n. 8th and 15th N COIs 
F138 | | 1 E 
a debt of his own, and promiſed by writing to procure for the creditor a regulay affignment, ung Fred 
e 


- 
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6. A fund being decreed to be ſecured for the benefit of the wife 
and her iſſue, till the huſband made à ſettlement, was beld to be t 


"abſolute property of the wife, ſhe having ſuryived her huſband, 
though there was ifſue of the marriage. Phipps v. Earl of 


* 5 


Angleſea, Fonbl. Treat. Eq. 89. ; 
(C. a) What Things real ſhall ſurvive to the Wife, 


AINTIFF, as widow of C. a former buſband, was entitled to a 
rent-charge of 300 J. a year for her life as her jointure. Previous 


to and in contemplation of her marriage with S. her ſecond huſ- 


band, 8. 


for the providing and ſettling a competent ſointure and main- 
tenance for the plaintiſf, and making a proviſion for the iſſue of the 
marriage, conveyed certain freehold, and covenanted to ſurrender 
certain copyhold eſtates, to the uſe of him (S.) for life, remainder 


to the uſe of the plaintiff for life, remainder, c. 8. alſo made 


a further ſettlement of 4000 J. S. died, and at his death the rent- 
charge was in arrear 1098 J. The plaintiff brought a bill, and the 
queſtion was, Whether be, or the repreſentatives of S. the huſband, 
were entitled to the arrears. Lords Commiſſioners Bathurft and 
Afton ſaid, the firſt queſtion. was, Whether the huſband was en- 
titled to the arrears at jaw? 2d, Whether in equity ? That this 
was not choſes in action, but being chattel real would ſurvive, 


Co. Lit. 351. b. Rol. Abr. 350. L. 5. That as to the ſettlement, 
it muſt ? 


the agreement of the parties to entitle the huſband to 
the wife's choſes in action or chattels. That in all the caſes cited, 
it appeared to be the intention, that the huſhand ſhould. In this 
caſe, no ground to ſay, it was the intention of the parties to the 
ſettlement. No mention was made in it of the rent- charge. That 


the ſettlement had left it open, no agreement about it, and in 


equity no circumſtances to vary the law. If this had been an 


.. agreement for the whole fortune, yet it would have been doubtful 


Salwey, Amb. 692. | 


qViner 130. 


* 


whether the word whole would have extended to rents. Saltey v. 


(E. 4. 7 Where the Feme reſerves the Power of 


her own Eſtate (or is otherwiſe entitled to /eparate 


| . Eftate); Caſes relating thereunto. Herein alſo of 


* 
. 
- 


. Caſes as to Pin- Money. 


1. 18 E. wiſhed 3ool. per annum ſettled on her for pin-money, 


for ſeveral years before her huſband's death he paid her only 
2000.” per annum: but it was in evidence, that often on the wife's 


.. complaining of being paid ſhort, the huſband told her ſbe would have 


* = 


* 


it at loft. The queſtion. was, Whether ſhe ſhould. be let in to have 
the arrears of her pin- money made a charge on the aſſets of the 
huſband ? Lord Chancellor Hardwicke ſaid, it was a general rule, 
when a wife accepted a t of what ſhe was entitled to 


4 


9 


receive to her ſeparate uſe, that it implied a conſent naß to 


; Baron and Feme. 
fubmit to ſuch a method, where the huſband and wife cohabited 
together for any time afterwards. But that here there was no pre. 
tence, that the pin-money was departed from by the wife, there 
being a promiſe foe ſhould it at laſt, which was an undertaking 
to pay the arrears. . That ſhe was therefore entitled to have the 
arrears of her pin-money raiſed by the truſtees out of the eſtate, 

which was by ſettlement charged with it. Ridout v. Lewis, 1 Ath, 

| 4 3 


2. A father by deed created a ruff of a real eſtate for the benefit 
of his daughters, the rents and profits to be paid them, whether ſole or 
covert, for their ſeparate uſe, either to their own, or to the hands 
of any perſon they ſhould appoint. The daughters joined their hi- 
bands in bonds, for money lent to their huſbands. The truftee re- 
fuling to pay, the creditors brought a bill to compel him to pay 
the rents and profits of the truſt eſtate to them. The Maſter of 
the Rolls ſaid, the daughters had an abſolute power over the rents 
and profits, he therefore ordered the truſtee to pay them to the 
creditors. Standford v. Marſhall, 2 Atk. 69. 88 

A feme cavert having a ſeparate eftate, ſet workmen to work 


in her huſband's houſe without his directions, and promiſed to Pay 


them; there were alſo other creditors on the fame footing. 
creditors brought a bill againſt the repreſentatives of the huſband, 
and the widow, to have her ſeparate eftate, and alſo the afſets of 
the huſband, applied towards ſatisfaction of their debts. The 
Maſter of the Rolls doubted, whether upon the bare promiſe only, 
which was but paro/, her /ands could be ſubject as was prayed by 
the bill, but ſhe ſubmitting by her anſwer to pay, his Honour was of 
opinion that was a good reaſon for decrecing accordingly. © Clerk 
v. Miller, 2 Atk. 379. ; 1 #504 
4. A. entitled to a fortune of 500 J. out of her father's eſtate, 


married during her infancy, The huſband by deed after marriage 


agrees, with her father's executors, that the 500 J. ſhould be ſet- 
tled to her ſeparate uſe for liſe, and after her death, to the iſſue of - 
the marriage. In the deed was a proviſo, empowering the truſtees 
to lend the money to the huſband by way of loan. 'The truſtees 
lent the huſband all the money, and he ſhortly afterwards became 
a bankrupt, - Upon a bill being brought by the truſtees to be ad- 
mitted creditors under the commiſhon, Lord Hardwicke, Chan- 
cellor, was of opinin, that the ſettlement was proper, the truſtees 
having done nothing more than what the court would have com- 
pelled, and ordered that they ſhould prove for ſo much money 
as was paid the huſband after the deed was executed, Middlecome. 
V, Mar 2 Att. 5 19. b 
5. On the marriage of defendant and his wife, an eſtate was 
d to truſtees, in truft to receive the rents and profits for the 
ſole and ſeparate uſe of the wife, and as ſhe ſhould direct and ap- 
point, whether ſole or covert. The wife, by deed of appointment, 
ſells part to the plaintiff, and the huſband covenants the pur- 


Chaſe ſhall be free from incumbrances ; but the truſtees were not 


conſulted therein. The purchaſer brought a bill to have the Fl 


[ 


— y- 
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fit of his bargain, and that it might be decreed that he ſhould 
receive the rents and' profits of this part of the eſtate. The wife 
inſiſted that the plaintiff had colluded with her hu/band, who had 

. received the conſideration money, and that her truſtees had not been 
conſulted; Per Lord Hardwitke, Chancellor, the rule of the court is, 
2 where any thing is ſettled to the ſeparate uſe of the wife, ſhe 

conſidered as a feme ſole, may appoint in what manner ſhe pleaſes ; 
and unleſs the joining of her trufees with her is made neceſſary, 

' . there'is ns occaſion for it: that this would hold, though the act 
done the wife was, in ſome degree, a tranſaction with the 

Auſband alone, though in * caſe . court of equity would have 

more jealouſy over it, and if any proof of impr influence, the 
court — ſet it aſide. Then, if the COND from other 
objections, it certainly would not be any objection againſt a pur- 
chaſer, but in a caſe of this kind, his Lordſhip would not go à jot 


further, than by the ſtricteſt rules he was obliged to do, and the 


. -purchaſe was eſtabliſhed with coſts againſt the huſband, but with- 
out coſts as to the wife. Grigby v. Cox, 1 J,. 517. 
I 2 Per Lord Hardwicke, 8 here re is 8 
| the ſeparate uſe of the wife, a bi t to er 
li del for 4.4 . it is her huſband's. bill : Rhee, 
wever, there had been caſes of ſuch a bill, by huſband and wife, 
und the court had talen care of the wife, and ordered payment to 
ſome perſon for her. Griffith v. 2 J. 451. 
7. A widow, being ſeiſed in fee of real eſtate, it was by article, 
made in contemplation of her ſecond marriage between her and her 
intended huſband, covenanted, that the wife ſbouid have power, by 
deed or will, to diſpoſe of the ſaid eſtate after her deceaſe, to any 
perſon whomſoever, and that he (the huſband) would do any act to 
confirm the ſame. After marriage, the wife by leaſe and releaſe, 
reciting the articles, 2 her eſtate to truſtees to the uſe of 
. her natural ſon for life, (after her death,) with other remainders. 
Aſterwards the hufband and wife levied a fine of the premiſes, 
and declared the u/es different from thoſe of the releaſe. Lord 
.  Northington, Chancellor, held, that the wife, having the ga eſtate 
in her, the leaſe and releaſe were not good to paſs the eſtate, either 
- as 2 conveyance, or as an execution of her power, and that the eſtate 
"2 by the fine. Bramball v. Hall, Amb. 467. 
| In Duke of 8. The eſtate of the wife, conſiſting of freehold and leaſehold 
Bonn" lands, had upon her marriage been d to truſtees, in iruf, 
2 Vel. jun. to receive the reuts and profits, and pay the ſame to the wife 
150. Lord her ſeparate uſe, and to convey the eſtate itſelf to ſuch uſes as ſhe 
— by her laſt i, in writing, or any deed or writing under her hand 
ſaid, that in and ſeal, executed in the preſence of two witneſſes, ſhould ap- 
caſes where « point, in Hefault of appointment to the uſe of her heirs — 


a married Other parts of the eſtate were to be ſold, and out of the 

ſecurity 1000 J. to be laid out according to the direction of the wife, the 
jointly with intereſt and profits to be paid to her, and the principal to her or her 
de ant, orders by note or writing under her hand, and for want of ſuch ap- 


| eoabdeird it Pointment, to her executors, & o. The huſband and pany 9 
\ 3: ” | * : 


71 


355 


2 


c 


1 


Ee act 
the 
have 


to the huſband abſolutely. On bill filed by 
uit bout appointment, and conſent of the wife, the court directed the 


bend for ſecuring 180 J. The obligee brought a bilb againſt the as operating 
haſband and wife and her ſurviving truſtee, to recover the ſum ſe- n r- 
cured out of the wife's ſeparate eſtate. The 10004. had been — 


raiſed, and the whole or the greateſt part applied, fo that the race proper. 
on in the cauſe was, with reſpect to the remedy againſt the Ii bat 


other eſtates. The cauſe had been heard before Lord Bathurſt, nine + 


Chancellor, who had di/mifed the bill; and now it came to be re- clear, that « 
heard before Lord Thuriow, who ſaid, that he did not find that 8 cre- 
the court had ever ordered a power to be executed ; they had in- poi ol 
daftriouſly ſtopped ſhort of ſo doing, and had only given remedy man could 
by ſtopping the fund, where the power was executed ; he therefore er, 
could not order the feme covert to execute her power, but was t han pg, 
exceedingly clear, the leaſehold eſtate would be liable, and re- debt fatisfies 
it * yo take an account of the rents and profits there- gur of the 
but before any report, the parties came to a compromiſe. Hulme property of 
— 1 By. E. C. 16. * | | the wite. 
9. A legacy had been given to the wife for her ſole uſe, with a 
| t by will, and in default # executors, It was 


—_— to be paid to the huſband. Newman v. 2d April 


Cartony, 3 Br. C. C. 346. n. vun. 
10. By ſettlement, dated February 1776, bank ſtock was cove- 

nanted to be, and was transferred to truſlees, in truſt, to pay the 

dividends to ſuch perſon, c. as the wife ſhould, from time to time, 

during her life, notwithfanding her coverture, by any note under 

her hand direct, and in default thereof into the proper hands of the 


wife, for her ſeparate uſe, and after her death to transfer the ſtock 
huſband and wife, 


truſtees to transfer. Clarte v. Piftor, 3 Br. C. C. 346. n. 25th 
March 1777. Ca ; 

11. By ſettlement, 2000 J. was veſted in truſtees, in truft ta pay 
the intereſt into the wifes oaun hands, or to ſuch perſon, &c. as ſhe 


- ſhould by 2 under her hand, from time to time, appoint, to 


the intent that the ſame ſhould be for her /o/e, ſeparate, and pecu- 
kar uſe, and might not be ſubject to the debts, &c. of the hun- 
band., The huſband and: wife brought a bill, praying that the 
truſtees might aſſign the property to the huſband, and ſbe attended 
in court to conſent. Lord Chancellor Thur/ow doubted much whe- 
ther he could take her conſent, but took it de bene aſe, and deſired 
the point might be conſidered in the next term (Trinity 1789). 


In the next term it was again very fully argued, when Lord Chan- 


cellor took time to conſider. On 24 th May 1792 Lord Chancellor 
decreed the defendants to the 2000 J. tothe plaintiff the huſ- 


band, or to whom he appoint. Ellis v. Athinſen, 3 Br. 


ee eee bond to T. in 114%, and bei j 
ow ſeveral leaſehold boufer, and of 1000 J. Zaft India flee | 
—— T_T 
rſonal e (except a fmall part which the 
huſband was to have) was conveyed to a truſtee, for the ſeparate 


"I 
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the huſband) brought a bill to have the ſeparate eftate of the wife | 


applied to the payment of the debt, "which bill had been diſmiſſed. 
The plaintiff then ſued out writs againſt the huſbands and wife, 
but the huſband abſconding could not be ſerved, and the plaintiff 


proceeded to an outlawry; and then filed the preſent bill, to be paid 


out of the wif?s ſeparate gate. Upon the hearing his Honour de- 
clared, that upon the circumſtances of the caſe, the effects of the 
- defendant veſted in her truflce were to be confidered as the 


fee ſole, and ordered the plaintiff's debt and cofls to be paid <4 | 
ok the Eaff India ſtock in the hands of the truſtee. Biſcue v. 


_ Kennedy, 1 Br. 18. u. 21ſt Fuly 1762. 


13. By ſettlement; made ſubſequent to the marriage of the de- 


fendant V. with A., his wife, in purſuance of a decree of the court 
of Chancery, (A. being a ward of the court,) the huſband and wife 
releaſed to truſtees certain freehold premiſes, in truf to permit 
tze wife to receive, or otherwiſe during her life to pay, apply, and 
dis 
— uſes as /be ſbould, by any writing or writings under her 
: hand, from time to time direft or appoint ; and in default, then 
into the proper hands of the wife, and for her ſole and ſeparate uſe, 


and after her deceaſe, for ſuch eſtate and for ſuch uſes, and 


chargeable with ſuch ſums, and ſubject to ſuch powers, and in 


ſuch manner as ſhe, whether covert or ſole, by any deed with or 
without power of revocation, to be by her duly executed under 


her hand and ſeal, in the preſence of two or more credible wit- 
neſſes, ſhould direct; and in default thereof, and as to ſuch part 
ns ſhe ſhould not appoint, in truſt for the wife, her heirs, and 
aſſigns for ever; and that the truſtees ſhould ſtand poſſeſſed of 


2531 J. three per cent. Bank annuities, during the life of the wife, 


and pay the dividends unto ſuch perſons, and in ſuch fhares, and 


to and for ſuch uſes as the wife ſhould, by any writing or «writings . 


under her hand, direct and appoint ; and in default, to pay the ſame 
into the hands of the wife, for her ſole and ſeparate uſe, and after her 
deceaſe to ſell the ſame, and pay and apply the money ari 

therefrom to and amongſt all and every the child and children of 
the marriage; and in cafe there ſhould be no child, or all of 


them ſhould die, then to ſuch uſes as the wife ſhould, by any deed or 


inſirument in writing under her hand and ſeal, executed in the pre- 
ſence of two witneſſes, direct, Sc. and in default thereof, for 
the executors of the wife. The huſband had tranſactions with 
the plaintiffs, who were bankers ; and in 1785, the plaintiffs being 
conſiderably in advance on his account, and requiring a ſecurity, 
the wife by indenture, to which the huſband was a party, did, by 
virtue of, her power, dixeft that the rents then due or to become 


due ſhould, during her life, be paid to the plaintiffs ; and that 


after her deceaſe the truſtees ſhould ſtand ſeiſed thereof, to the 

uſe of the plaintiffs; and directed, that the dividends due 
and to become due ſhould be paid by the truſtees to the plain- 
tiffs, and immediately — her deceaſe without iſſue ſhould belony 
to, and the truſtees ſhould be poſſeſſed" thereof, for the uſe 


_ Plaintiffs upon truſt, in caſe of default in payment by the * 


e of the rents unto ſach perſons, in ſuch ſhares, and to and 
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. y 


Baron and Feme. 8 
by Kale, to reimburſe them all monies which ſhould be due to 


them (phaintiffs) from the huſband, with a power to plaintiffs - 
to 


her reverſionary and contingent intereſt in the real 


- eſtate, and the ſtock to reimburſe them the debt of the huſband. 


Plaintiffs covenanted that, in caſe they were indemnified, they 
would reconyey. The wife alfo afterwards executed another 
deed, by which foe further charged the truſt property. The plain- 
tiffs,- in the year 1788, were in advance to the amount of 1500/. 
to the huſband, when a commiſſion of bankrupt iſſued againſt 
him z upon which the bankers applied to the truſtees to pay the 
tents and dividends to them, and to join in a ſale of the contin- 
gent intereſt in the real eſtate and funds, in order to reimburſe 


themſelves; and upon the truſtees refuſal, the bankers brought a bill, 


the- prager-of which was, that the defendants the truſtees: ſhould. 
pay to them ſuch rents and dividends and join in ſuch ſale. The 
wife, by her anſwer, ſaid; She did not conceive that by the deed 
ſhe was conveying her life eſtate and intereſt, but only the re- 
verſion, in caſe of her death without ifſue, and therefore Loped the 
truſtees would be decreed to pay the rents to her. Lord Chan» 
2 Tburleu/ ſaid, if the point was open, he ſhould have thought 
eme covert, who had a ſeparate eflate, ſhould not part with 
8 an examination, but a feme covert had been conſidered 
e Court, with reſpect 4 ber ſeparate property, as a M 
ther#fore though he had been deſirous of going as far Ws; $295.27 
1 a former occaſron, (Ellis v. 29 3 Br. C. C. 346. 4.) he 
Was afraid he had gone too far. It a ſeme covert ſees what the 


ie about, the Court allows of her alienation of her ſeparate, property: 


and he decreed in favour. of the plaintiffs. His Lordſhip added, 
that if it was the intention of a parent to give a proviſion to a 
child, in ſuch à way that ſhe could not alienate it, he ſaw; no ob- 
jeQion to its being done, but ſuch intention muſt be expreſſed in 


14. The bjll ſtated, that the defendant ler the plaintiff a houſe 


at the rent of 20 J. under a leaſe: that the plaintiff had diſcovered 


that ſoon after the plaintiff's wife, (who had a real eſtate ſettled 


to her own ſeparate uſe,) had entered into a private 


agreement 

aring date a. few days after the leaſe) to pay the defendant a 

er rent of 181. in conſideration of the houſe” being differently 
fitted up, and had paid ſuch additional rent till her death. The 
ment with the wife was kept a fecret from the huſband. 

bill charged the additional agreement to be a fraud on the wife, 


and obtained by improper means; that the houſe was not extra- 


ordinarily fitted. up, and was not worth more than 200. a year. 
The defendant denied the fraud by his anſwer. . After the wife's 


death, the huſband, as her executor, brought the bill for an actount 
of the monies paid by the wife, and to have the agreement delivered 


up. But the Lords Commiſhoners, without hearing counſel 
for the defendant, diſmiſſed the bill. Martin v. Fuller, 4 Br. 


C. C. 19. Pe c Tad 
. The huſband received dividends of the wife's ſeparate pro- - 
perth being money jn the funds, 'and applicd them to 

Vox. I. 8 KK purpoſes 
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purpoſes of the family, ' The wife ſurvived the huſband. Lord 


Loughborough, Chancellor, refuſed to give the repreſentatives of 


the wife an account of the dividends againſt the repreſentatives of 


the huſband. Squire v. Dean, 4 Br. C. C. 326. | 
16. By indenture made ſubſequent to the marriage, truſtees, 
(rom e names 1234/. ſtock had been inveſted,) by and with 


a 


covenanted to ſtand poſſeſſed of the ſtock and intereſt wpon truff 


— 
— 
© 


that they would, from time to time, during the life of the wife, 


y over the dividends into the proper hands of the wie, and for 
ber * abſolute, peculiar, and ſeparate uſe and benefit, or to ſuch 


on or perſons as ſhe, by any note or notes, inſtrument or in- 


ts, writing or writings, to be by her ſigned, notwithſtand- 


ing her then preſent coyerture, ſhould direct or appoint: and 
it was further agreed, that the huſband ſhould not intermed- 
dle therewith, nor ſhould the ſame be ſubject or liable to his 
controul, debts, or engagements; and that the receipt and r- 
ceipts of the wife, ſigned by her proper hand, or of ſuch perſon or 

ons as ſhe ſhould in manner (aforeſaid appoint to receive the 
ſame, ſhould from time to time, notwithſtanding her coverture, 
be a good diſcharge for the dividends; and after the deceaſe 
of the wife, to transfer the ſtock unto ſuch perſon, at ſuch time, 
in ſuch parts and bares, and in ſuch ſort, and ſubject to and 


with and under ſuch 2 proviſoes, c. as the wife by 
0 


4 


and wife, being in want of a ſum 


: 


herſelf alone, whether ſole or covert, and notwithſtanding | 
then | preſent coverture, ſhould at any time or times durin 


. * 


her life, by her laft will and teflament in writing, or any writ- 
ing purporting to be her laſt will and teſtament, ſhould in 
that behalf give; and for want of, and in caſe of no ſuch gift, 
o a gift not extending to the whole thereof, in fruit to transfer 
the ſarne to the :xccutors or adminiſtrators of the wife, for their 
own uſe and benefit. About two years afterwards, the hu/ban; 
of money, and the wife being 
defirous of having the bank annuities ſold, and the money paid to 
the huſband, applied to the truſtees for that putpoſe ; but they 


declining, the hu/band and wife brought a bill, prayiog that the 
' #ruflees might be decreed to ſell and pay the money to 


huſband, the 
wife being willing to appear in court and ' conſent to the ſame. Sir 
R. P. Arden, Maſter of the Rolls, in giving judgment, obferved, 
that notwithſtanding the cafe of Newman'y. Cartony, and the re- 
ſpect he had for the Noble Lord who decided it, he could not 
conform to it; that, as that caſe came on by conſent, it was very 
likely to have been acquieſced in. That in the principal caſe, as 
to the intereſt, ſht.was to have it for her life; but as to the prin- 
etpal, /be could only diſpoſe of it, from time to time, by a revocable 
, and be was of opinion ſbe could not diſpoſe of it by deed. That 
the reſtraint was only during her preſent covertuie; if ſhe ſurvived 


| her preſent huſband, the reſtriftion. d #hought unneceſſary. 


diſmiſſed. Sockett v. Wroy, 4 Br. C. C. 3. 


Tee TT ET 541 * 


* 


- 


expreſs privity, conſent, direction, and appointment of the huſband, 
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Femme contracted during Marriage. | 


I. AC T 10 N for meat, ee. provided for the defendant's wiſe z 

the defendant proved that ſhe went away from him with an 

adulterer; and although the plaintiff had no notice thereof, the 

Chief Juſtice ( Raymond) held the huſband not liable; and the 

plaintiff was nonſuited,” Morris v. Martin, Str. 647. S. P. Main- 

'  ewaringv. Sands, Str. 106, So, although the elopement is not 
adulterous. Child v. Hardyman, 2 Str. 875. 

2. The defendant's wife had been convicted of a conſpiracy to - 
charge her huſband with ſubornation of perjury, and committed 
in execution for a year; the plaintiff kept a ſpunging-houſe with- 
in the rules, received the defendant's wife into his houſe, and 
Fes, her with neceſſaries, for which the action was brought. 

uled, that it would not lie; for her being there was illegal, ſhe 

being ſuch a priſoner as was not entitled to the rules, and in ſuch - 
2 caſe the law will not raiſe an implied aſſump/it to charge the . 
huſband. Fotulet v. Sir Joon Dinely, 2 Str. 1122. 

3. Aſumgſit for goods fold to the defendant's wife, While the 
defendant and his wife lived together at the plaintiff's houſe, he 
forbid the plaintiff + to truſt her. The defendant afterwards 
turned his wife away deſtitute, and the plaintiff ſupplied her with 

0 the goods in queſtion, being neceſſaries; and it was held that the 
huſband was liable, for by turning her away he gives her a gene - 
1 5 oe v. Prentice, 2 Aan. 1214. S. P. 1 Term Rep. 
9 | 
4. A voluntary penſion from the crown during pleaſure is not 
N ſuch a ſeparate maintenance as will ; the baron. Thomp- 
| * v. e 4 Burr. 2177. 2 | 


| hs a. 8) Pin Money. Caſes relating thereto. Ns — 
4 | Vide E. a. 7 


7 


| 0 a. 9) teme relieved againſt the Ads of che — 1340. 
: Baron. Vide P. 2. N. a. 


A 
(k. 705 In Was Actions the Baron ſhall be charged 4Ynruen 2 
during the Coverture; becauſe of the Feme. | : 


plaintiff's houſe, who declared againſt the huſband for 8 71 


meat and drink found and provided for him, and the evidence ſnew- G. 1 cite | 
ing it to be for the wife, the C. J. held it did not ſupport the de- in Bull. Ni. |, 


claration; for in this caſe the plaintiff fails in his deſcription of Pri: xg: PI 


1 = * matter FT the contraſt, 80 —"O__ he now de- an aQtion for 
| N | Kk 2 clares - 


; 

* » 
d I, 1 huſband and wife lived ate; ſhe boarded in the Harris v. 
= | 

i 

} 


* 
a 


d Vorn ond eme. 


9 TTY clares generally, a recovery in this action could not be pleaded to 


/ 


8 man truſts her at his peril, and the huſband is not bound. But 
2079, if the huſband refuſe to receive her again, from that time it may 


it to be equivalent to a turning her out of. the bouſe, and that the huſband be liable for necella · 
furntthed 8 


ang provided ſpecial action for meat and drink found and provided for the 
a 18 Ramſden v. Ambroſe, Mich. 5 G. 1. Str. 127. be 


Lord Raymond held, that the plaintiff tould not give evidence of meat found for the defendant's wife, 
who lived ſeparate from him, but the plaintiff agreeing not to bring another action, he left it to the 


jury, Put the huſband is cable upon his implied contr-· & for what neceflaries are adminiſtered to 
the wiſe, and therefore, if goods are delivered to her, the vendor may declare generally ſot goods ſold 


So Man- + 2+ The huſband ſhall not be charged for neceſſaries for his wiſc 
waring - where it is proved ſhe went away from him with an adulterer, 


” and delivered. "Ramſden v. Ambroſe, Str. 137. 


— though the plaintiff who provided for her had no notice. Morris 


— V, artin, Mich. 12 G. 1. Str. 647. 1 
ay- ' ; ; 
mond, C J. faid, he ſhould have ruled, that the deſendant was not chargeable, if there had been no 


| actual notice, which only ſtrengthened the caſe, This action was not for neceſlaries, but for goods 


fold. Str. 506. , 


E N. Hatch- g. If a woman elopes from her huſband, though ſhe does not 


ett v. Bad- go away With an adulterer or in an adulterous manner, the tradeſ- 


be an anſwer to the elopement. Child and another v. Hardyman, 
Tran 4 G. 2. Str. 875. | LOTS | 
- 4 The defendants wife, having heen convicted of a conſpiracy 
to charge her huſband with ſubornation of perjury, ſhe was com- 
mitted in execution for a year, and the plaintiff, who kept a ſpung- 
ing-houſe within the rules, having received her into his houſe and 
provided her, with neceſſaries, brought an action on that account 
againſt the defendant. It was ruled by the C. J. that the action 
would not lie, for her being in the plaintiff's houſewas illegal, be- 
cauſe ſhe was ſuch a perſon as was not entitled to the benefit of 
the rules; and in ſuch caſe the law will not raiſe an implied pro- 
miſe to chirge the huſband, Fowles v. Sir Jobn Dinely, Mich. 
13 G. 2. Str. 1122. 


u bene g. Where the plaintiff had furniſhed the defendant's wife with 


v wis caſe gods which the defendant paid for, but forbid the plaintiff ever 


ia Mr. No- 


lan's edition to truſt her again; and ſome time afterwards the defendant, with- 
of the Re. out any apparent cauſe; left his wife deſtitute of maintenance 


porter oft, and neceſſaries, declaring he would not maintain her or pay any 


leading cafes body that did: after this, ſhe applied to the plaintiff, who pro- 
vn the ſub- vided her with neceſſaries, and then brought an action againſt 
{ee ofthe | the defendant to be paid for them; the jury found for the plain- 

ilicy in re. tiff; and the Court held the verdict to be right; for it a huſband 
Ga of the ſhould'be allowed, under the notion of a particular prohibition, to 
wite's on- deſtroy her obtaining credit in one place, he may in the ſame man- 


— ner prevent her with all the people ſhe is acquainted with. The 


Ia aa ad cauſeleſs turning her r her a general credit. Bolton v. 


for necells- Prentice, Mich, 18. C. 2. Kr. 1214. 


| for the wife, che plaintiff s caſe was, that the wife had. bern compelled to leave her huſband's (the defend- 


* houſe in Nee of groſz Jll-treatment and cruelty. And Lord Kenyon faid, where a 
wife's fituation in ber huſband's houſe it vendered unſafe from his eruelty or i- treatment, he ſhould rule 
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witys lifetime, the defendant ſhould be diſcharged. Maſon vi 
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Baron and Feme. $54 
6. By articles of agreement under ſeal between the defendant's 8. c. Echia. 
wife and L. of the offe part, and the plaintiff of the other paft, Ni. Pi. 
the defendant's wife agreed to take the plaintiff with her abroad as 
a ſervant, to pay her certain wages as long 4s ſhe continued in her 
ſervice, and the expences of her paſſage home to Znglend in caſe of 
4 dilmiffl, The defendants wife nothaving paid the plaindA'spuſ- 


ſage home from abroad, the plaintiff brought an aQion of afſimp: 
fit againſt the defendant. e defendant objected, that the action 
was miſconceived, for that the plaintiff ſhould have ſued" upon the 
deed. But the Court were of opinion that the actien would lie. 
The covenant by the wife could not bind her huſband, ſhe havirlg © 
vo authority to bind him by à deed. White v. Cuyler, Al. 35 G. 3. 
6 Len Reb. B. K. 156. CES A n e 


| ” 9b > Eos ee 
(G. a) In what Actions the Baron ſhall be charged - x4; 
© after the Death of the Feme; becauſe of he 
Femme. we n 


T HE defendant's wife, when ſole, was indebted to the 

. * plaintiff upon bond, the plaintiff brought an action againſt 
the defendant and his wife, but the wife died before the return 

of the writ, upon a motion to diſcharge the defendaiit out of cuf- 

| it was ordered that, as no judgment was recovered in the 


+ 


Burdon, Mich, 4 G. 2. Proft. Reg. C. P. 91. 


* * 
if 
- 


(H. a) What Actions the Baron ſhall have after g 194 
the Death of the Feme ; becauſe of the Feme. 5 


A Huſband after the death of a wife cannot ſue at law for choſes 
+2. in action of the wife in his own right; but he muſt firſt 
take out adminiſtration to the wife. Her Lord Chancellor Hard- 
wicke, in Groſvenor v. Lane, 1741, 1 Ath. 180. \ | 


(K. 2) Arreſt, Sr. of Femme. 1 4Vioer 47 


2 


& A KTER a render in diſcharge of bail, it was moved to dif- 
A charge the defendant's wife. On debate the Court ſeemed 
to be of opinion, that a married woman might be taken with her 4 
huſband on meſne proceſs, if the debt was contracted dum fals, 
that the render was g and that the defendant's wife could not + 

be diſcharged; for if |; was atherwife, a woman in cuſtody, or 

that was indebted, might marry a priſoner, and then if this 

practice took effect, ſhe would be entitled to a diſcharge, and her 
creditors might be defrauded 1 adviſari. Griffith v. Berney R 
Un. Eaſt. 2.C. 2. Rep. Caſes Pra#. C. P. 52, | | 


* 


9 ; - $54 : 


7 


% dn 3 feme (two of ſeveral defendants) being arreſted 


4 

* 
2 
* 


on a cap. in wit bhernam, after an elongaverunt returned on a pluries 


Ali van bomine replegianda, being brought into court on a habeas. corpus, 
the baron entered into a recognizance for himſelf and his feme, 
then their. bail entered into a recognizance, and they were. diſ- 
charged. Wiſe & Un. v. Lawrence and others, Hil. 6 2 2. Pract. 

. Keg. C. F. 224. t e 1 n end , 
8. o ð ³ 3% In an action of trover for goods detained by the wife ſhe 
pag bs 6 was arpeſted, but the huſband was not—Z£yre, C. T. cited ſeveral 
Prack. C. P. Caſes, where it had been held, that if an action be brought againſt 


Fern charged vpon common bail, 
difference the huſband might contrive the impriſonment of the wife ; but if 


deen p 
in execution, C. P. 65. 0 | . 
the could not have been diſcharged. . Blick V. Halpen & Us. Eaſt, 38. 2. Pratt. Reg. C. P. 65. 
Same diſtinction noticed in Cooper v. Old & Ux, Prat. Reg. C. P. 208, Anon. Trin. 10 G. 3. 


u 4. Proceſs againſt. baron and feme, and the huſband, only 


23 ſerved, the plaintiff appears ſor both, held to be good ſeryice. 


was moved Funcombe. v. Love & Ux. Eaft. 8 G. 2. Pratt. Reg. C. P. 351. 
ds ſer afide the judgment, becauſe the wife had not been ſerved with a copy. of the proceſs, Sed per 
Cur. —It is nt neceſſary to ſerve the wife on ſerving the huſband; the plaintiff may appear for both, if 


the defendants do not. Collins v. Shapland & Us.-Eaft. 12 G. 2. Prat. Reg. C. P. 350: Baron and 
plai 


feme being joined in the writ, the huſband entered an appearance for himſelf only. T ntiff after. 
wards figned judgment for want of a plea, without making a demand of a plea, The Court held the 
judgment to be irregular, and therefore ſet it afide, Clarke v. Norris & Ux. Eaſt, 29 G. 3. 1 H. 
| akk. 235.” _s Ar, , 8 | HEY, 


S. C % F. It being made 2 queſtion, Whether, where the baron and 


S. P. Bo. feme were both charged in execution, each of them were entitled 


125- The to 24. 4d. per weck under the lords act, or only one of them, 

plaintiff in the Court held that the plaintiff muſt pay each of them. Auſtin 

5 — — v. King & Us. Hil. 9 G. 2. Praf. Reg. C. P. 337. b 

pay one and diſcharge te other, but the Court ſaid, that he muſt diſcharge both or neither of them. 
rat, Reg. 337. . : | 


againſtbaron cution againſt both, the Court refuſed to charge her out of 


| — onnk cuſtody,” unleſs it could be ſhewn that there was fraud and col- 
in execution. luſion between the plaintiff and the huſband to keep her there. 
Motion,that "Pizts v. Meller & Un. Trin. 15 G. 2. Str. 1167. 
ſhould be diſcharged, refuſed, Befryman v. Gilbert & Ur. Eaſt. 12 G. 2. Pract. Reg · C. P. 209 
Barnes, 203. - In an action brought by huſband and wife for a 5 = M's Sf by A 
fendant's wife, there was judgment for the plaintiffs, and the defendant's wife was alone taken in exe- 


cution ; ſhe moved to be diſcharged, but upon affidavits of endeavours to take the buſband, and it not 


appearing there was any defign to ſcreen him, the Court refuſed it. Finch and Wife v. Duddin & Ux. 


Mich. 19 G. 2. Su. 1237. Verdict and judgment againft baron and feme in an action for aſſault and 


. battery done by defendant's wife, and both were taken in execution. Upon motion to diſcharge the 
wife out of cuſtody; it was refuſed, and the caſe of Finch and Duddin was mentioned as an authority. 


-  Langſtaff v. Rain & Us. Mich. 20 G. 2. 1 Wilf. 149+ Wilmot v. Butler & Us. Trin. 28 G. 2. 


Sayer, 149 · Anon. 3 Will. 124. But in an action brought by the buſband and wife for the labour of 
the wiſe during coverture, the plaintiffs having failed, and the wife only, without the huſband, being 


USO 


S eggs rer 


Jodgment ' 6. In trover againſt baron and feme, and judgment and exe- 
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e rg a fm 
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v. Croſs, Hil. 32 G. 3. 2 H. Blackft. 17. i 


Trin. 33 & 34 G. 2. 3 


| Baron and Feme, 503 
taken in execution for the coſts, the Court diſcharged ber, becauſe the was wrongfully joined. in the 
aftion. Rownſon & Us. v. Williamſon, Mich. 17 C. 2+ Barnes, 207., + ws 


: 7 Both were arreſted for a debt due from the wife this bla 8. p. Law- 


and the Court diſcharged her, and ſaid 1 muſt lie till ford v. Gar- 


he puts in bail for both. Harriſon v. Bearchff & Ur. Trin. — 
N : tained upon 


21 G. 2. Str. 1272. 
Ws \ meſne pro- 
ceſs was diſcharged by ſuperſedeas on entering common appearance Barnes's Notes, 96. Baron and 


feme after interlocutory judgment figned, and a ſci. fa. iſſued againſt the bail, wete, before execution, 
ſurrendered into cuſtody by their bail, it was moved to diſcharge the wife on common bail, which was 


ruled accordingly. | Roberts v. Andrews & Us, Trin. 10 G. 2. Blackſt. 220. Anon. 3 Will. 124. 


appears to be 8. C. S. P. Coffee v. Fell, Trin. 1750+ cited in Roberts v. Andrews. But where there 
is doubt as to the marriage, the Court will not diſcharge her. Holland an attorney v. Erſkine, Mich. 


22 G. 2. Barnes, oo. Where a tradeſman gives credit to a woman of genteel appearance, for articles 


of dreſs not much beyond ber level, and he does not know her to be a married woman, not does the in- 


form him ſo, nor is her coverture of ſuch ſufficient notoriety as upon reaſonable inquiry he might find 
it out; if in ſuch a caſe he brings his action, and arreſts her as a feme ſole, the Gourt will not interpoſe 


in a ſummary way to deliver a woman in ſuch circumſtances, but will leave her to plead her coverture, 
though they would certainly diſcharge a feme covert who lived openly with her huſband ; however the 
2 might pretend ignorance of it; for there it is his duty to inform himſelf. Pearſon v. Meadon, 

aft. 13 G. 3. Blackft. 903. Non q inventus was returned to a writ ſued out againſt baron and feme 
for a debt of the feme dum fola, as to the huſband, but the wife was arreſted. Upon application to the 


court ſhe was diſcharged ; for a feme covert has no property of her own-z and if it were permitted to ar- 


reſt her, the might be impriſoned for life. Edwards v. Rourke & Lx. Mich. 27 G. 3. 1 Term Rep. B. R. 


486. An application to the Court to diſcharge defendant, a married woman, was oppoſed, becauſe when 


defendants applied to the plaintiff to borrow the money, the had poſitively denied her being married ; 
therefore it was inſiſted, that ſhe having been guilty of this fraud, ought not to be diſcharged oa mo- 
tion, but ought to be left to her plea of coverture, in the ordinary courſe of proceeding ; and of this 
opinion was the Court. Partridge v. Clarke, Eaft. 33 G. 3. 5 Term Rep. B. R. 194- *= 


38. The defendant having been arreſted and holden to bail for But Gould, 
penalties incurred by inſuring tickets in the lottery, ſhe applied to 1 
the Court to be diſcharged on entering a common appearance, and of the fum. 
to have the bail · bond given up to be cancelled, on the ground that mary pro. 


ſhe was à married woman. And the Court held it to be a good et by 


reaſon to diſcharge her, notwithſtanding it appeared that ſhe re- — 
ſided at a conſiderable diſtance from her huſband. Pritchett qui tam fact of co. 


from 
the defend- 


at's affidavit 3 he thought ſhe ought to be put to plead her coyerture. Nada 2 H. Blackſt. 1. 


- % 


(L. a) Where the Baron is baniſhed, or an Alien, or Wag: 
beyond Sea. 


* 


1 * debt upon a bond entered into by the wife dum ſola, the huſ- 


band is gone abroad and outlawed, and the wife, although ſhe 
appears publicly, is waived, and it was moved to ſet aſide the 
outlawry againſt the wife, and to reſtore her the goods taken 
upon the capias utlagatum, which are ſworn to be her ſeparate 


goods. Sed per Cur. — We muſt take the goods to be the huf- 


and's in point of law, and if ſhe has any equitable right to them, 
ſhe muſt go to a court of equity. As ſhe appears publicly ſhe 


has been wrongfully outlawed, therefore, let the rule be abſolute 


for ſetting aſide the outlawry againſt the wife, and be diſcha ny, ; 
as to the reſtoring the goods. Biſcoe, B/q. v. Kennedy & Un. 
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Baron and eme. 
What Act by the one to the other is good 
(and berein alſo of Settlements made during the In. 


pag FORE huſband, upon his ſecond marriage, in conſideration of 


20001, portion of the intended wife, by articles agreed, that 


- if be ſhould die in the lifetime of the wife, and there ſhould be any 


child between them, or that the 4vife ſhould be then /iving, then 


e ſhould enjoy one third of bit perſonal eſtate, aſter payment of his 


debts, and her widow's chamber, according to the cuſtom of Lon- 


dun; and this proviſion was to be in full of due r and thirds, 
The huſband in his lifetime (as the widow inffted) transferred 


1ooo!. South Sea annuities into her name, and by word of mouth 


0 declared, that ſhe ſhould hold and enjoy them to her own uſe ; and 


an attorney had, by the inflrufions of the huſband, drawn a deed, 
whereby the ſtock was to be veſted in truſtees, in truſt to transfer 
it to the wife for her own uſe, but that the huſband Teint vol it 
would be better) transferred them to the wife, and aſſured her 
that ſuch transfer would effectually ſecure them to her, and which 
he did as a further proviſion, and to make it equal to her for- 
tune. The huſband, at his death, left the wife and one child of 
the marriage, and alſo a child by a former wife, ſurviving him. 


By Bir noill be directed, that the ſurplus of his eſtate, after his mar- 
riage- cutract ,qvas duly provided far, be divided between his 
wife. and chilen. The daughter of the ſecond marriage brought 


| her bill, praying a diſtribution of her father's eſtate, according to 


the marriage-articles and his will. Lord-Hardwicke, Chancellor, 
_ ſaid, that as to the transfer by the huſband of the South Sea annui · 


ties, it af not a good transfer to defeat the marriage-articles, for 
that it was as rauch a fraud on the articles, as it would be on 


the cuſtom of London, yet that it was good againſt the huſband 
" himſelf, and was to be anſwered out of his teſtamentary ſhare. 


That in this court gifts between huſband and wife had been ſu 
rted, though the law did not allow the property to paſs; that 


it was ſo determined in the caſe of Mrs, Hungerford and in Lady 


Cowper's caſe, that the gifts by Lord C. were ſupported as part 
of the [ſeparate e/tate of Lady C.; and as the South Sea annuities 


had been in this caſe ſold, the Court declared the wife entitled to a 


ſatigſaction out of the teflamentary ſhare of the buſtand's perſonal eftate, 
Lucas v. ym Atk. 270. 4 | 725 be 
2. In-articles made before marriage, it was expreſsly provided, 
that the terms «therein mentioned ſhould be to the wife, in full 
fatisfaftion and recompence of all right and claim of dewer, or 


any claim or right by common law, cuſtom. of the city, or wy 


other uſage, law, or cuſtom. notwithſtanding. The wife liv 
ſome time after the death of the huſband. {who died inteſtate), and 
ſhe accepted of the terms mentioned in the articles, Upon her 
death, her repreſentatives brought a bill, to have her diſtributive 

ſhare of the huſband's eſtate, gotwithſtanding the articles. Per 


* 


— 2 


Ld. Herdwick, Ch. This demand (if the wife had in her lifetime 
made it), though not properly the ſubject- matter of a releaſe, yet 

might certainly be extinguiſhed by agreement. That ſhe was an 

infant at the time of entering into the agreement, therefore at 

the death of her huſband ſhe had her ele&ion, and ſhe made it 

accepting what was deſigned her by the articles. Glover v. Bates, 

1 Ath. 439. ot | 
3. Lord Hardwicke, Ch. ſaid, that a nate given by a wife to a huf- By a notein 
band was void, yet if it was indorſed over by the huſband, as N- e 3d edi- 


| tween him and the indorſee, it was certainly good That in ſuch jews r 
d for 


caſes he had, at nif prius, directed a jury to an indorſee, the wife had 

notwithſtanding the indorſor had the note from an infant, the ori- this caſe 

ginal drawer. Haly v. Lane, 2 Arb. 182. FOI ORR} | 
4. In 1739, A. by his will, executed at a tavern, gives all His 

eſtate, real and perſonal, to his brother, and makes him his execu- 

tor. In 1740, by a deed-poll, he gives and grants unto Bh wife 


all his ſubſtance, which he then had or might thereafter have. A 


bill was brought by the wife, who inſiſted upon the deed-poll, 
and that the will was revoked by the ſubſequent act of the huf- 
band, in his lifetime. Per Ld, Hardwicke, Ch. The deed can- 
not take effect as a grant, or deed of piftto the wife, becauſe the 
law will not permit a man to make a grant or conveyance to the 
wife in his lifetime, neither would the Court ſuffer the wife to 
have the whole of the huſband's eſtate while he was living; for 
it was not in the nature of a proviſſon, which was all the wife 
was entitled to. Lord Chancellor declared the will way revoked as 
to all the perſonal gate by the. deed-poll, yet it col not take 
effect as a gift or grant, but the executor continuing, was become 
a truſtee for the next of kin, and the eſtate muſt be diſtributed. 
Beard v. Beard, 3 tt. 12." © | FO ; a 
5. On the marriage of Lord P. with his lady, it war agreed be- 
tween” them, that whenever a ſum of money, which ſhe expected 
upon the death of- the Ducheſs of M., ſhould come to her, it 
Should be to her ſeparate uſe, and ſhould be pw to truſtees for that 
purpoſe. On the death of the Ducheſs, the ſum (which was un- 


- aſcertained before), amounting to 23,0004, was placed out at in- 


tereſt on two ſeveral mortgages, 0 the ſeparate uſe of the as 


About four years afterwards, the Bigband and wife called in 


money from both mortgages, and thereupon, together with the 


truſtees, they executed wo deeds, in each of which they recited - 


the ſeveral facts and agreements, that the money was placed out 
on ſuch mortgages, and that it was declared to be in truſtees for 
the ſeparate uſe of the wife, ſubject to her direction and appoint- 
ment during coverture, but without any particular forms pre- 
ſcribed in which the ſhould execute that appointment; and rh 
the huſband' and wife had agreed to receive the money to their own. uſe, 
and to diſcharge the truflets from any future truft concerning the ſame. 
And in conſideration that this ſum of money was paid to the þ 
band and wife, by and with the conſent and approbation | 
truſtees, the huſband received the whole money, and placed it out 
on mortgages in his own name, and-the intereſt was received by 


* 


1 
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him till his death about ſeven years afterwards, after which, ſhe ſhe ar 


received the intereſt and gave receipts for it as his executrix, and her f 
entered an aceount of ſuch intereſt in the ſame book her huſband cauſe, 
did, and mixed it with his eftate, The lady afterwards married a the w 
ſecond huſband, In 1759, the ſecond huſband and the lady exe. The! 
cuted a deed for certain purpoſes, to which was annexed an ac- outſta 
count of the perſonal eſtate of the firſt huſband, of which eſtate groun 
the money in queſtion was ſtated in the ſchedule: as part. A bill tobe 

Was brought by the only child of the firſt huſband, for an account viſee 
5 of her father's perſonal eſtate, and a croſs bill was brought by the huſba 
lady and her ſecond huſband, inſiſting, that they were entitled to for th 
de relieved againſt ſeveral acts done by the lady and her firſt huſ- and tl 
1 band, particularly the deeds. by which the money was acknowledged cond | 
tds be part of the perſonal eftate of the firſt hu/band, whereas it was 14.C 
originally, and continued to be ever ſince, part of the ſeparate tional 
e ſtate of the lady; and that, therefore, that acknowledgment the la 
dodougght to be conſidered a miſtake, and the money was claimed now priſed 
do belong to the ſecond. huſband. Ld. Chan, Hardwicke, upon treme 
the hearing, was of opinion, that the agreement between the lady marri 
and her firſt huſband before the marriage was, in conſideration of her ds 

/ * the Court, ſufficient to conſtitute the money the ſeparate property poſe ; 
| of the lady; but that the a#s of the lady during the life of the firf Trec 
Buſband, and after his death, and alſo after ber marriage with her had b 
ſecond huſband, and particularly the deed of 1750, were ſufficient Court 
to. veſt this ſeparate property of the lady in her firſt huſband; the d 
i he therefore declared that in taking the account, it was to be con- huſba 


Pdered asWrt of the perſonal eftate of the firff huſband. Pauulet her Þ 


v. Delaval, 2 Ve. 663. IEP 8 diſline 
6. A female infant, being entitled to 3000 J. portion, and being much 
alſo entitled to 1001. upon a bond which her father had given to huſba 
her in his lifetime, at the age of eighteen, married her firſt not ſu 
couſin, to whom the father had given an e/ate-tail in his real eſtate her ol 
of the value of 1000 / per annum, ſubject to the ſaid portion, and in che 
other charges. Articles were entered into, whereby in conſidera- ſuch « 


tion of the intended marriage, of the 3000 /. portion, (which was caſe { 
Payable at twenty-one) — the 100 1. due upon bond, the bu/band preſer 
agreed to make a ſettlement upon the wife of. one-third part of the queſtio 
Lands deviſed to him by the father, and that the uſes of the ſettle- make 
ment ſhould be to the huſband and wife for their lives, and the life of epinior 
the ſurvivor of them, by away of jointure upon her, in bar of her dower, 
remainder to the heirs of the body of the wife by the huſband 
begotten, remainder. to the huſband in fee. No ſeitlement was 
ever made in purſuance of theſe articles. The huſband had, pre- 
ious to his, marriage, ſuffered a recovery of the eſtate, but by miſ- 
take, lands of 100 J. per annum were not compriſed in that re- 
covery. The huſband, ſome time after his marriage, died, and 
by. his will deviſed to his wife all the real eſtate given him by her 
father, for her life, and after her death to S., with other remain- 
ders, ſubject to the payment of his own debts, and alſo the debts 
of his father and his wife's father, and made the wife executrix. 
Soon after after the huſband's death, the wife married again, * 


15 
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the and her {cond huſband brought a bill, to carry the truſts of | 
nd's will into execution. Upon the hearing of that 


her firſt hu 
cauſe, the Court directed an account of the debts and legacies of 


the wife's father, the debts of her firſt huſband, and his father. 


The Maſter reported the 30007. portion and the 100 J. bond, to be 
outſtanding, debts. To this report exceptions were taken, the 
ground of which was, that the portion and the bond debt were 


. 


to be conſidered as ſunk into the eſtate, for the benefit of the de- 


viſee of the firit huſband. Upon this the deviſee of the firſt 
huſband brought a bill againſt the wife and the ſecond huſband, 


for the opinion of the Court upon that point, and the exceptions . 


and the latter cauſe came on together, when the wife and her ſe- 


cond huſband inſiſted, that the Maſter's report ought to ſtand. - 


Ld. Ch. Hardwicke declared his opinion to be, that ſuch propor- 


tionable part of the 3000 J. and the 100 J. was extinguiſhed, as 


the lands compriſed in the recovery bore to the lands not com- 
priſed in it. His Lordſhip added, that, in point of Jaw, it was ex- 
tremely plain, that if a man married an infant, and before the 


marriage, made a jointure upon her, ſuch jainture would bar her of 


her dener. That the caſe in 4 Rep. 37. was expreſs to that pur- 
poſe; and as it was clear, in that caſe, that the wife would be 

rred of her dower; ſo it was clear likewiſe, that if a ſettlement 
had been made in the preſent caſe, inſtead of the articles, the 


Court would not have ſuffered the wife to claim the benefit of 


the demands in queſtion, notwithſtanding ſhe ſurvived her late 
huſband, for he would have been conſidered as a purchaſer of 


her portion. That, however, his Lordſhip ſaid thisFwvith ſome 


diſlinction; for if the jointure was not adequate to her portion, 


much more if there was any calliſſon between her friends and the 
huſband in making of the jointure,” ſo that by that means it was 


not ſuitable to her fortune, though at /aw the jointure would bur 


her of her dower, yet as ſhe would be entitled to the legal intereſt 
in choſes in action by ſurviving her huſband,” a Court of equity in 


ſuch caſe would not take from her the benefit of them; and in that 


caſe ſhe would have an equity rebutting the equity which the re- 
preſentative of the huſband would havegupon her. That the 
queſtion was, Whether there being no 2 but only articles to 
make one, that would make any difference ? and his Lordſhip's 
opinion was, it would not. That agreements to be performed, were 


conſidered in equity as performed; and marriage- articles were con- 


—_ more firongly than any other agreements. - That being 
the caſe, it was reaſonable that the articles-in queſtion ſhould bar 
the wife of the benefit of the choſes in action, in the ſame manner 


as a ſettlement would have done. That equity, in this reſpect as 
in many others, would fallow: the rule of law. Price v. Seys, 


Barnard. Rep. 1179. 14144. MK, 4314 _ 
7. A. being entitled to 5000 J. under her grandfather's. will, 


and 3000 J. under her father's marriage-ſettlement, at the age of 


fteen, with the conſent of her father and mother and all her re- 
lations, married her couſin, who was the next heir male of het 


mother's family. Part of ber huſband's eſtate was an 


1 


In Archer v. 
Pope, 2 Veſ. 
523. Lord 
Hardwicke 
faid, that if 


a man made 
a ſertlement 
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on his wife ſtrict ſettlement upon the wife and the iſſue of the marriage; and 
on marriages in default of iſſue, to the ſurviyor of huſband and wife; another 
| Fonal ene part of the huſband's eſtate was alſo limited in ſtrict ſettlement, 
confited of with the ultimate remainder in fee, to the intended wife. Great 
ven wn Part of the wife's fortune was agreed to be applied in payment of 
| or Incumbrances upon the eſtate of the huſband, The huſband 
thingsin died ſhortly. after the marriage, and the wife married a ſecond 
| 83 huſband, who entered upon the eſtate ſettled by the firſt huſband, 
wiſe furyiv. and exerciſed ſome as of ownerſhip. After the ſecond marriage, 
Ing was en- the wife having attained her age, the huſband and ſhe brought a 
_ itie@ro her bill to haye the benefit of the proviſion made her by her father 
eftate, or any and grandfather, notwithſtanding the ſettlement made upon her mar- 
ehoſes in riage with her ff huſband, or if ſhe could not have that, then 
Tale. or that ſhe might have ſatisfaction made her out of the eſtates of ber 
morigages, late huſband. Per Ld. Hardwicke, Ch. The firſt objection is, 
yet notwith- . ag to the incapatity of the wife in reſpect of her infancy, and that 
3 i the parents did not make fo beneficial a bargain for her as they 
' sbough an might have done. His Lordſhip ſaid, he knew of no caſe where 
| Infamtat the ꝗ marriage agreement had been called in queſtion in this manner, 
are or, where it had been made with the approbation of parents and 
| has infiſted guardians, but that there had been ſeveral caſes of decrees againf 
on the ſet- ous As to the fecond paint, Whether the plaintiffs were con- 
9 cluded by acts done ſince the marriage? and admitting there was 
Dualband, on à doubt upon the firſt point, yet the ſecond was very clear. That 
the marri- there was ſufficient evidence of the plaintiff (the ſecond huſband) 
the having knowledge and notice of the wife's rights under the ſettle · 
. - profitsof it, ment, vis. making a leaſe of part, giving a /etter of attorney to 
| and benefit Teceive rents, and a diire/5 being made by his authority, That 
en of ir, therefore ſo much of the bill as ſought to (ct, aſide or break in 
| he is bound upon the ſettlement, ought to be diſmiſed: which was decreed ac- 
by van, h Harv v. Aol, 3 e 
' fentative of the hoſband is entitled, and the Court will compel ber to part with it for the benefit of the 
8. By indenture tripartite, dated Odober 1937, made previous 
to marriage, it was „that the huſband ſhould receive all 
the perſonal eſtate of the intended wife for his own uſe and bene- 
fit, and that all the real eſtate of the wife's father, which ſhould 
devolve upon her during the intended coverture, ſhould be ſettled 
to the uſe of the huſband for life, remainder to the wife for life, 
remainder to the huſband in fee. It was alſs agreed, that in caſe 
the vife ſhould ſurvive the huſband, ſne ſhould have and enjoy a 
_ clear annuity” of /600/. during her life, for and in the name of 


— qo 0s pon bar of her doxwer, out of the 
ſtare of herh d, and al/o-in ſatisfaion for any diftributive 
part of his perſonal eflate under the ſtatute of diſtributions or erber- 
di howſorver ; and the huſband covenanted with the truſtees for the 
payment of the annuity of 600 J. half-yearly. The ſettlement 
- ws executed by the intended huſband and wife, in the preſence 
f her guardian, who was a fubſcribing witneſs thereto, and the 
marriage was ſoon afterwarde had witk the conſent af ſueh guar- 


- 
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dian, before the wife had attained the age of 21, (via.) when ſhe 
was of the age of 20 years and 9 months. About 13 years after 
the marriage, the huſhand died inteſtate, poſſeſſed of very con- 
ſiderable real and perſonal. eſtates, leaving his ſaid wife and two 
infant daughters, who were his coheireſſes at law him ſurviving. 
The widow obtained adminiſtration, and poſſeſſed great paxt of 
ber | huſband's ar 1 eſtate. Soon after this, the dau 
brought a bill by their next friend againſt their mother, praying 
an account of theilt father's real and perſonal eſtates, and of his 
debts, c. and that out of the clear ſurplus of ſuch real and per · 
ſonal eſtates, the ſaid annuity of 600 J. might be paid to the 
mother, and that an allowance might be made for their mainte« 
nance, and that the reſidue might be placed out for their benefit. 
The widow by her anſwer in{/fed, that as ſhe was an infant when 
ſhe executed the ſaid indenture of /ert/ement, and at the time of her 


marriage, fhe could not not ought to be barred by the ſaid /ettlc- 


ment, but was at liberty to make her e/efion, whether ſhe would 
accept the ſaid annuity, or waive the ſame, and take her dower 


ont of the real eſtate of ber huſband, and her diftributive ſhare 


of his perſonal eſtate under the ſtatute. The cauſe was in hear- 
ing before Lord Chancellor Henley during three days in Febraary 
1760, and five 1 * 1761, when bis Lordſhip decreed an account 
to be taken of the perſonal eſtate of the huſband, and declared, 
that the widery being au infant, at the time of her exccuting the 
ſettlement, was nor thereby barred of her deuer out of his real 
eſtate, or her d;/fiributi of his perſonal eſtate; and the dll 
ſo far as it fought to bind her by the ſettlement, was difeoriffed. 
And it was alſo erdered, that the wife ſhould be at liberty to re- 
tain ons third part of the huſband's perſonal eſtate, as ber diſtri - 
butive ſhare thereof. And that one third part of the rents of the 
real eſtate ſhould be paid to ber, in /atis/aZfion of her dower. Upon 
this decree, the daughters brought an appeal in- the Houſe of 


Lords to reverſe the ſame,” After the hearing of the appeal the 


Judges were directed to deliver. their opinions ſeriatim upon the 
following queſtion, (via.) Whether a woman married under the 


age of 21 years, having before fuch marriage a jointure made 
„ to her in bar of her dower, is thereby bound and barred of her 


& dower within the ſtat. 27 Hen. 8. c. 10 The Judger differed | 


in their opinions, three of them anſwering in the negative, and four 


of them in the affirmative; Lord Hardwicke and Lord Mangfield 
agreed with the four, The Lords affirmed jo much of the deeree anch, 


as related to the taking of the accounts, and reverſed the reſidue of 


ſuch. decree, and declared that the wife was bound by the agreement 
entered into in conſideration of, and previous to her marriage, and 
that toe /awe ought to he performed and carried into execution, and 


that ſhe was thereby barred of her dower, and of any ſhare of the 


hutband's perfonal citate, under the ſtatute for the diſtribution of in · 


teſtates' eſtates. Earl of Buckingham/bire v. Drury, & Br. F. C. 370. 
— wn C. C. 506. 4. Note, this caſc-ia ſometimes called Drury 


were entered into for the ſettlement of her (4.'s) eſtates, by which 
7 ' * | 6 N : it 
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ther in ſee. The huſband covenanted to permit 
1500 f. to certain uſes declared b 


- huſband borrowed 4000 J., which was ſecured 
out of the wife's eſtate, and by a fine levied of 


by articles previous to the marriage of 4nn, one of them, wit 


N 


Baron and Fenie, 


it ws rad, that upon her attaining her age of 21 years, the 


huſband and wife and mother ſhould levy fines, and ſettle the 


eſtate in truſtees, to the uſe of the mother for life, remainder to 
truſtees to pay the rents to the wife for her ſeparate uſe, remainder 


to the huſband for life, remainder to the children of the marriage 


* ene, remainder to ſuch uſes as the wife ſnould appoint, 


failure of appointment, part to her, and part to the mo- 
the eſtate to her ſeparate uſe, and that he would lay out 3 00 J. and 
the ſettlement. ere was 
ue threr children. After the wife attained the age of 21, the 
a term carved 
ſame, which 
—_— was afterwards paid, and the term aſſigned to the mother 
and the huſband and wife, in order to merge it. Afterwards 


. a recovery was ſuffered, the uſes of which were declared to the 
mother for life, remainder to ſuch uſes as huſband arid wife ſhould 
appoint during the life of the wife, remainder to the huſband for 


life, remainder to ſuch uſes as the wife ſhould by will appoint, 


_ remainder to the wife in fee with a power of revocation. The 
huſband and wife, with the concurrence of the mother, mortgaged 


part of the premiſes for 3000 J., which mortgage, by various aſſign- 
ments, came into the hands of three of the defendants, againſt 
whom and the huſband, his aſſignees (he having become a bank- 


rupt) and the wife, a bill was brought by the three children and 


the acting truſtee, praying, that the articles previous to the mar- 


_ riage might be ſpecifically executed, or if they ſhould not be held 


binding on the wife, that the huſband might be decreed to be 
bound by the articles, and to make ſatisfaction, and charging 
notice of the articles upon the mortgagees. Per Lord Thurlow, 
Chancellor. The gueftion is, Whether the uſe declared by the in- 
Fant, is a t ald uſe? The mortgagees have got an intereſt in the 
eſtate of the huſband, and alſo of the wife, but no farther. The 


firſt mortgagees had notice of the original ſettlement, H. (the 


other 1 had no notice, and is the only party in that 
ſituation. It ſeems by the articles the eſtate was completely veſted, 
not capable of being deveſted by any of the ſubſequent tranſac- 
tions. The mortgagees are ſo much affected by notice, as to be 


incapable of receiving any benefit from the eſtate. The decree 
pronounced was, that H. the mortgagee ſhould be paid his coſts, - 


and that the other mortgagees ſhould aſſign the ſeveral terms to 


_ the truſtees, to the uſes of the ſettlement ; and the rents of the 


eſtates compriſed in the ſecurities during the life of the huſband 

and wife, to be applied, firſt in payment of the intereſt, and then 

in ſinking the principal of the mortgagees, but without prejudice in 

certain events; and after the deaths of the huſband and wife, the 

truſtees to hold the eſtate /ubjef to the trufts of the ſettlement. 
d v. Lane, 1 Br. C. C. 106. 5 750 


f 10. Three infant ſiſters, being joint-tenants of che preiviſes in 


queſtion, and having a leaſehold eſtate veſted in them abſolutely, 


- - 
> 


e wife to enjoy 


h the 
defendant, 


Hook, 

11. 
by mar 
her cox 
portion 
the ſole 
own fz 
agreed 
1501. 
power 
of 20, ] 
the ſor 


Prarſos 
12. 


defendant, it was covenanted that her intereſt in the leaſehold, 


ſhould be aſſigned abſolutely to the huſband, and her third part 
of the freehold ſhould be ſettled to the uſe of the huſband for life, 
remainder'to the wife for life, remainder to the firſt and other ſons, 
c., and the huſband covenanted, if the intended wife ſhould ſur- 
vive him, or have children who ſhould ſurvive him, to pay the 
truſtees '300/. (a ſum very inadequate to her fortune,) in truſt to 
pay the intereſt 10 the wife for life, and after her deceaſe to divide 
the principal among the children. Ann had a ſon and died an infant. 


The queſtion was, Whether this covenant had ſevered the joint- 


tenancy? and Lord Bathurft, Chancellor, held it had not, © May v. 
Hook, 1 Br. C. C. 112. n. | Fg * 


11. M. E., (the intended wife,) together with her guardians, 


marriage-articles covenanted, when ſbe came of age, to ſurrender - 


her copyhold eſtates, for the purpoſe of raiſing younger children's 


portions, and if no younger children, the whole to remain 
the ſole uſe of the intended huſband, who was tenant for life of his 


own family eſtate, with a power of jointuring. The huſband 
agreed to ſettle an annuity. of 500 J. per annum as a fointure, and 


150. per annum more, if there ſhould be no children, with a 


power in that caſe to diſpoſe of 15004 The wife died at the age 


of 20, leaving iſſue only one ſon. The huſband filed a bi againſt 
the ſon, to carry the articles into execution; which was diſmiſſed. 
Pearſon v. Pearſon, 1 Br. C. C. 117. n. 


12. By indenture previous to marriage it was agreed, that the 


reſpective fortunes of the huſband and wife ſhould be laid out in 
land, and ſettled upon the huſband for life, remainder to truſtegs," 


to pay 40 J. per ann. to the wife for life, and to raiſe 600 1. for 


younger children, remainder to firſt and other ſons, remainder to 


daughters. In the deed was a proviſo, by which the huſband - 


covenanted, that all further ſums of money which ſhould come to 
him in right of his intended wife from her mother, or otherwiſe, 
ſhould be /ert;ed to the ſame uſes, The wife at the time of th 


marriage was an infant. The wife's mother after the marriage 


conyeyed an eſtate to the uſe of the wife for life, remainder to 
the firſt and other ſons of the marriage. The huſband and wife 
afterwards by deed, reciting that he had laid out the 1400 J. and 
3501. conveyed the lands | purchaſed to the uſes of the ſettle- 


ment. The wife became entitled, during the coverture, to 1600 l. 


being the reſidue of the mother's perſonal eſtate, to an eſtate for 


life in the real eſtate of the mother, and to another eſtate in tail. 


The % your died, and by his will gave the intereſt, of a certain 
ſum of m 8 


oney to his wife for /ife. After his death, the eldeſt” 


ſon of the marriage brought a bill to have the reſidue of the mo- 
ther's perſonal eſtate, the real eſtate given by the mother to the 
wife for life, and the eſtate - tail which had deſcended, conveyed- 


to the uſes of the marriage · articles. Lord Thurlw, Chancellor, 


in pronouncing judgment ſaid,* that to bind an infants the ſettlement 
muft be fair and reaſonable. That the eftate of the mother was not 
bound by the covenant. That the ſon took his eſtate unfettered, 


and conteſted the will as to the life eſtate. That Noys v. Mordaiint,* 
7 BEE 2 542v 32 0 tw 192? 2573620595702 2:13 2507; Re: 


- 
bo ® 
* 


” 


Srl 


3188s Baron and eme 
Ix 2 Nm gt. applied to that part of the caſe. That the word 
« otherwiſe” related, to the mother only, if it was to extend 
further, he ſhould. think it unreaſonable, That the other eſtate 
' coming aliunde, was not bound. That the huſband hayidg cove- 
- nanted (which he might do) that what ſhould come to him, 
mould be bound, by the articles, the choſe in action muſt be ſo ap. 
 Blied, and alſo the moiety of the reſiduary eſlate of the mother. 
- Milan: v. Williams, 1 Br. C. C. 152- 
1 15)3 . The wife being, under her marriage ſettlement, entitled to 
$7 two freehold | farms. (which were het on before her matriage) ©» 
ber fole and ſeparate uſe, the huſband entered into contract with her 
for the purchaſe of them, and paid her 262/: 10s. being the 
whole of the. purchaſe for one, for: which ſhe gave a receipt, 
and thereby  promyet to make him the proper conveyance thereof on 
demand, He paid 9301. in part of 3 1064. the purchaſe-money 
ſior the other, for which ſhe alſo gave a receipt, whereby he pro- 
anifad to convey to him on demand. The huſband entered into receipt 
of the rents and profits, and the wife ſome time afterwards died, 
leaving children, without having executed any conveyance, or done 
- "any act to perfect the title of the huſband. The huſband 
continued in ſuch receipt of the rents and profits till his death, 
(a ſpace of upwards of ten years,) from the death of the wife. A 
bill was afterwards filed for the general arrapgement of the famil 
property, and at the hearing a gue/iion was raiſed, Whether thels 
tranſactions amounted in equity to a purchaſe' of the eſtate of the 
wife. Sir Lloyd Kenyon, Maſter of the Rolls; declared, that the 
rents and profits of the real eſtate of the wife, received by the 
and, were to be conſidered as a et from him, and to be an- 
ſwered out of his perſonal eſtate, and that ſuch eſtates were to go 


according to ſuch of the truſts declared by the marriage-ſettlement, y.C 
7 en | . an £ 


14. The intended. wife, previous to. her. marriage, .catrutyed her . 
teal eflates to the ſeparate of hegjolf fer life, remainder. 90 the * 


ORE: that ſhe would, by proper conveyances, grant, convey, and ſur- 
4 render all other freehold, leaſehold, and. copyhold eſtates; goods, 
3 and chattels, c. which ſhe, or her huſband in her right, aul 
became entitled to, during the intended coverture, to the fame 

nes. There was alſo a covenant from the huſband and wife, for 
the-ſuffering 2 recovery of certain eſtates, of which the wife was 
5 ttenant in tail, within one month after the huſband ſhould attain 
21, which eſtates were to be limited to the ſame uſes as the other 

© eſtates... The huſband's father alſo covenanted for payment of 

10000 f. to the truſtees, with a prowſe, that if the huſband did, with- 

2 month after attaining 21, ratify the ſettlement, join in ſuf- 

ing the recovery, and give ſuch further aſſurances as ſhould be 

required, then the covenant of the father was to be void; and the 


a 
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father alſo gave a bond, in the penalty of 2000/., for the per: 
formance of the covenants. — huſband had attained 155 
age, the truſtees, and the child born before the marriage, and 
another child born afterwards, (who was the only iſſue of the 
e. brought a bill praying that the marriage ſettlement 
might be carried into execution. The huſband and wife by their 
anſwer inſifted, that the huſband being a mim at the execution of 
the ſettlement, they were not bound thereby; and the huſband 
ſtated, that he had contracted for the ſale of one of the eſtates of 
the wife, and had received part'of the purchaſe money, and was 
entitled to receive the remainder. Lord Thurlow, Chancellor, in 
eee judgment /ard, if a woman before marriage, conveys 


propentys and 2 to ſettle her general expectations, and 
this be done withs froud upon the intended huſband, ſuch an 
agreement muſt be executed, and the huſband anſwer her con- 
tract. That he went upon the covenant. of wife who wag 
adult. That the huſband's covenant operated no more, tharr to 
ſhew his concurrence, and to take away any imputation of fraud 


from the tranſaction. Siacombe v. Glubby 2 Br. C. C. 535. 


15. A bill was brought, on behalf of the infant children of the 


marriage, after the huſband's death, againſt the widow, praying, 


that articles entered into before marriage by the wife, whilf an in- 
fant, and her guardians, for ſettling her gfate and L, as thetein 


e might be Habliſbed and ſpecifically performed, The 


widow by her anſwer inſiſted, that ſhe had done nothing after her 
full age, affirming the articles; and that her eſtates were not 


thereby bound, waiving any right under the ſame in the lands of 


her late huſband, Lord Thorlow, Chancellor; declared her efate 
was not bound by the articles, and the bill was diſmiſſed: Clough 
v. Clough, 3 Wroodzfon Vin. Lectures, 453. n. ebe 

16. A female infant, of the age of 17, being abdut to be married, 
an eflate of the huſbund was ſettled on the huſband's mother for life, 
remainder to the huſband for life, remainder to the intended wife 
for life (if ſhe ſhould ſurvive the mother” and huſband) as part of the 


jeinture and proviſion intended to be made and ſecured for her, and in lieu, 


bay, recompence, and full ſatisfaction of all deter, or third; at com- 
mon law, or by cuſtom or otherwiſe, out of the huſband's eſtate. 
The huſband's uncle alſo, previous to the marriage, ſurfendered cer- 


widow by her anſwer in/ited, ſhe was 


- tain copyhold eſtates to the uſe of himſelf for life, remainder to the 


huſband for life, remainder to the wife for life, if ſhe continued 
4 widow. There were ſeveral children of the martlage, and the 
buſbund tied inteflate. The children of the marriage firſt brought 

an original; arid afterwards a' ſupplemental 4 againſt their mo- 


ther, praying an account of their father's. perſonal eſtate; and the 
eldeſt ſon prayed an aceoumt of the rents and profits of the real 


eſtate of the father: The bill aggeſted, that the mother was ſiot en- 
titled to any right of dower, or free bench, or thirds at common 
law, or any ſhare of the inteſtate's perſonal eſtate, but was 
of the ſame by the proviſion made for her by the Jetflement. The 
as hot bound by the fett! ; 
or debarred of het dower, free bench, ot her thirds of her huſ- 
You I. . band's 
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her whole intereſt ; and that ib inſtrument had actually conveyed 
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| band's perſonal eſtate, in regard ſhe was an infant of 17 only at the 


execution of the ſettlement; that ſhe was incapable of any act to 
her prejudice, ſuch as the ſettlement, as the huſband's mother was 


then living, and the eſtate limited to the mother for life might never 


veſt in poſſeſſion in her (the widow); that the other eſtate was 
the eſtate of the uncle, and not of the huſband, and was limited 
to her only during widowhood. Sir R. P. Arden Maſter of the 
Rolls, by his judgment, declared the widow was not bound by the 


ſettlement, but was at liberty to make her election, and to take the 


proviſion made for her, or to take her dower and free bench, 
qaiving the proviſion; and-/be elected to take her dower and free 
bench. Carutbers v. Caruthers, 4 Br. C. C. 500. : 
17. A married woman, who was entitled to the rents and pro- 
fits of a real eſtate for her /eparate uſe, executed an inſtrument 
under her hand and ſeal in the following words: Now know 
5 ye, that I the ſaid M. B. do, by this inſtrument, order, direct, 
and appoint the perſon or perſons in whom the legal eſtate of 
& and in the ſeveral.,manors, &c. is veſted, to pay the rents, iſſues, 
« and profits thereof, during my life, unto my huſband H. B., 
& for his own proper uſe and benefit.” Shortly afterwards ſhe 


"alſo wrote the following letter to the truſtees : © Sirs, I defire you 


«« will appoint my huſband H. B. your agent under the will of 
& A. B., (the teſtator who deviſed the eſtates to her,) with power 
ec to receive the rents, and to let and manage the eſtate for the be- 
c neſit of the truſt. Given under my hand, c. M. B.“ The huſband 
was accordingly immediately afterwards let into the receipt of the 


rents of the eſtates, and from that time had the general manage- 


ment of them, till his death. After the huſband's death a bill was 
brought againſt the wife, praying that the rents of the premiſes 
compriſed in the inſtrument, as well ſuch as accrued in the life- 
time of the huſband, and were not received by him, as thoſe 


accrued after his death, or that ſhould accrue during the life of. 


the wife, ſnould be declared to be part of the huſband's perſonal 
aſtate. The widow brought a croſs bill to have that inſtrument 


delivered up, 1ſt, on the ground that the intention was merely to 
give her huſband an authority to receive the rents during their joint 


liues; '2dly, on the circumſtances under which it was obtained. 
Lord Aug bbaroug b, Chancellor, ſaid, the inſtrument was in the 
form of a pocuer of attorney that it was not a conveyance of any 
eſtate or intereſt whatever; that by virtue of ſuch an inſtrument 
the rents to be received mult be received in the name of the per- 
ſon who makes it; it conveyed ng right to any one to claim jure 

1 and by force of the conveyance the rents and profits, 
But upon the ſuppgſition, that the inſtrument contained expreſs 
words of gift to carry the whole intereſt during her life to his 


repreſentatives, the only known and public avowed act on her 


part was the letter written to the truſtees. That it was very unfit 
and fair, that the huſband, taking partial advice, giving direc- 
tions to his own attorney, no communication with the wife but at 
the moment of execution, ſhould obtain from her a conveyance of 
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it, the court would aF contrary to its. uſual rules with reſdet# to mare 
ried women, if it ſuffered ſuch a private concealed tramſaction to go 


upon ſuch evidence as this. That in (a) Paunvlet v. Delaval, 2 Vel. 663. (a) Aue. 


Lord Hardwicke eſtabliſhed a gift between huſband and wife, but 
under circumſtances, that marked very ſtrongly how much of aid he 
required to etabliſh a conveyance by a married woman of her ſeparate 
property in favor of her huſband. Lord Loughborough diſmiſſed -ſo 
much of the original bill as regarded the claim of the rents of the 


eſtate, and declared the wife entitled to the rents unreceived by 


the huſband. Mines v. Buſt, 2 Veſ. jun. 488. 


(P. a) Acts or Agreements of the teme before 4Viner 15g. 


Marriage, in fraud of the Huſband, or in dero- 


gation of the Rights or ExpeCtation of the Baron 


avoided : ( Herein alſo of private Agreements be- 
tween third Perſons and the Baron, or the Feme, and 
of Repreſentations in fraud of the Marriage Con- 
tract, or of either of the Partie. 
* 7 FIT. \1 


. Z. C. being in ber own right ſeiſed and entitled to certain 


freehold, copyhold, and leaſehold eſtates, (ſubject to the 


life eſtate of her mother,) before her marriage with the defend- 


ant her ſecond huſband, by articles covenanted with truftees, that 
they and their heirs ſhould after the marriage ſtand ſeiſed of the 
freehold and copyhold lands, in truf for her intended huſ- 
band during the coverture, then for herſelf (if ſhe” ſurviyed) 
for life, with a power to her to charge the ſaid eſtates with 20001. 
to be paid after her deceaſe, as ſhe ſhould appoint, and for want 
of appointment to be paid to the huſband, and after the death of 
the wife and her mother, if ther- ſhould oe no iſſue cf the marriage, to 
convey one moiety of the premiſes to the grandſon, and the other 
moiety to the daughter of the wife in fee, with other remainders. 
There was no ifſue of the marriage. Some years afterwards the 
huſband and wife mortgaged the freehold and leaſchold eſtates for 


200/., and levied fines, whereby it was declared, that the premiſes 


ſubject to the mortgage ſhould enure to the huſband in fee, The 
huſband ſurvived, and after the death of the wife, her grandſon 
and daughter brought a bill againſt the truſtees, the huſband and 
mortgagee, who had advanced further ſums, (and whoſe claim 
for principal and intereſt then amounted to 1310 J,) praying, that 
the eſtates might be conveyed according to the uſes of the ſettle- 
ment. The huſband inſiſted upon his title to the equity of re- 
demption. The mortgagee alſo inſiſted upon his right to the prin- 


cipat and intereſt due upon his mortgage, and denied having any - 


notice of the ſettlement ; but a recital of the ſettlement appeared 
in his mortgage deed. Lord Chancellor Hardwicke ſaid, the 


queſtion was, Whether the ſettlement was for a valuable conſi- 


deration and binding, or voluntary and fraudulent, with reſpect to 
| : l ſubſequent 
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fubſequent creditors and purchaſers. © That the ſettlement 
ſhould be held nat to be binding, it would become impoſſible for a 
widow on her ſecond marriage to make any certain proviſion for 
the iſſue of a former, and the ſecond huſband might contrive to 
defeat the proviſion made for thoſe children. That he thought 
the ſettlement no voluntary agreement, but a-binding one. t 
the mortgagee had notice of it, and thereſore the plain- 
tiffs were entitled to the benefit of the ſettlement as apainſt 
him. His lordſhip therefore decreed, that upon payment to the 
mortgagee of 200/. and intereſt, which was the fum the wife had 
. to charge the premiſes with, all the premiſes compriſed in 
the ſettlement ſhould be conveyed to the plaintiffs, according to 
their eſtates and intereſts by ſuch ſettlement limited, Newfead v. 
Searles, 1 Ath. 265. 2 s 
2. Upon a bill by huſband, after the death of his wife, to be 
relieved againſt a bond given by the wife to her aunt z1f before the 
marriage, Lord Chancellor Hardwicke ſaid, that where a debt was 
E contratted for valuable conſideramon, though concealed from the huſ- 
| band, it was no fraud on the marriage; but that concealment of ſuch 
ſecurities or debts was nat to be encouraged, That the huſband 
was entitled to no relief, as a conſideration was poſitively ſavorn to in 
the anſwer, that the plaintiff as adminiftrater ſtood in the place 
of his wife. Bill diſmifled with colts, Blanchet v. Ber, 


2 Ye. 264. | ; DE 
3. A father, on the marriage of his ſon, entered into a bond, 
the condition of which was that he (the father) ſhould during his 
life pay 150/. per annum to the huſband, and to the 9wife, if ſhe ſur- 
vived him. The ſon died, after which the father brought a bill 
- againſt the wife, charging, that although the bond, impoſed pay- 
ment of 150/., Jets for reaſons given on the tranſaction, the actual 
agreement was for 100/. only, and praying to be relieved againſt 
the payment of the 50. Parol evidence to this was objefed to, 
but the court admitted it, and the plaintiff eſtabliſhed the» fact of 
- the private agreement. Sir John Strange, Maſter of the Rolls, diſ- 
miſſed the bill. Pitcarrne v. Ogbourne, 2 V. Y 75. | 
4. The defendant was an attorney, and . been concerned ſor 
the huſband before his marriage (who was an heir apparent) in 
raiſing money for him. Upon a treaty of marriage, the defend- 
ant was requeſted to lay a ſtate of the intended huſband's affairs 
before the father of the lady. The defendant made up a ſtate- 
ment of the intended huſband's debts, to the amount of 26,000/. 
'The huſband repreſentedto the defendant, that he had affured the 
lady's father, that his debts did not exceed 18,000/., and that he was 
ſure, if the father knew that his debts were ſo enormous, he would 
heſitate conſenting to the marriage, though he was certain that aſter 
the marriage had taken place, he (the father) would pay the whole 
| of his (the huſband's) debts, and that he ſaw no other mode, but by 
7 perſuading the defendant to forego making a claim of his whole debt. 
| The - defendant was prevailed upon to omit his demand, in the 
amount of debtg made out and delivered to the lady's father, 
Having received urances from the huſband, that the debt * 
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be paid, or conſiderably reduced, out of his income. An a- 
count of tranſactions between the huſband and defendant was 
ſtated by defendant, which was examined by a friend of the lady's 
father. The defendant informed the friend, that he had a con- 
ſiderable demand on the huſband for buſineſs done in his profeſ- 
fion, and for money expended in his buſineſs; he was then aſked 
by the ſame friend, if he had any other demands on the huſband, 
and he returned for anſwer, he had not. e defendant was em- 
ployed after the marriage to pay the huſband's debts, -and having 
pu more money than had been given him for the purpoſe, upon 

ing repaid that by the lady's friends, he refuſed to give a receipt 
in full of all demands, and being aſked if he had any other de- 
mands, he ſaid he had not. Aſter theſe tranſactions the defend- 
ant claimed of the huſband a debt of 4758 J. 16s. 6d., exclufive 
of intereſt, and of his demands for fees and diſburſements. A 
bill was brought by. the huſband and truſtees, praying a general 


account, offering to pay what was due, and for an injunction, and. 


the bill appeared to found a claim to relief, on ſuggeſtion that the 
demand of the defendant was nt, in its origin, juft, rather than 
upon the -ground of fraud, in the concea/ment. Lord Thurlowe, 
Chancellor, awarded a perpetual injunction to reſtrain the defendant 
from proceeding to recover any debt due before the marriage, (ex- 
cept the bill for buſineſs, which the parties agreed to ſettle,) and 
declared his opinion, that the defendant could nat recover even that 
debt. Neville v. Wilkinſon, 1 Br. C. C. 543. 

5. Lady S. being a 4vidow, and entitled for fe to divers conſi - 
derable eſtates, and about to intermarry with G., a ſecond huſ- 
band, ſhe, with his conſent, and for the purpoſe of providing 
for her children by her former huſband, conveyed her eſtates 
to. truſtees, in * to pay the rents to ſuch" uſes as fe, whether 


fole or covert, ſhould appoint, and made an aſſignment of her 


perſonal eſtate to the ſame uſes. Afterwards the propoſed mar- 
riage went off, and in the ſame month ſhe intermarried with 
B. Shortly after the marriage, B. compelled her to execute 
a deed revoking the uſes of the ſettlement. Lady S. brought 
a bill to. have the ſettlement eſtabliſhed, and the deed of revoca- 
tion delivered up to be cancelled. B. alſo brought a croſs bill, 
praying that the ſettlement might be ſet aſide as fraudulent, being exe- 
cuted by Lady S. before marriage, without his knowledge, and in de- 

ation of his marital rights, and that the deed of revocation 
might be eſtabliſhed. B. by his anſwer ſwore, that he had no notice 


of the ſettlement. Upon an iſſue being directed, the jury found, 


that B. obtained the deed of revocation by dureſs. Buller, J., fitting 
for Lord Thur/owe, Chancellor, ſaid, that the caſes upon the ſubject 


were diviſible into two claſſes; 1ſt, relating to women who had 


never married, and of courſe had no children: 2d, women who had 
children by a former huſband. That the reſult of the firſt claſs 
was, that if there be any fraud, if the wife held out that the 


huſband would be entitled on the marriage to her property, the 
deed was void; but they went no further. That if ſuch deeds 


were. univerſally void, the other claſs would not have exiſted, for 


Children could make no difference, 'That if they are good Rwy 
5 e, 
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| eaſe, o avoid them the party muſt ſhew to the court, that the huſ- the 
band has been deceived, that mere concealment alone was not enough. exec 

That a man, who marries without a treaty, muſt be content to take that 

a wife as he finds her. Decree that the ſettlement be eſtabliſhed, gen 
and an account of rents and profits againſt B. from the filing of mal 

the bill, Bowes and the Coumteſi of Strathmore, 2 Br. C. C. 351. trul 

i | | . rem 
ENT OE LON Oo 8 a ſo | 
Leer (R. a) Will made by Feme Covert, good in what wh 
| - ++ by , {4 00" - n ſes. 6 - 1 J 
| r. PQWER was given to huſband and wife and the ſurvivor, viſe 
— over a reverſionary intereſt, to be executed by any writing under the 
Hund and ſcal, atteſted by two witneſſes." The wife (after her huſ- ma 
band's death) married again, and during coverture, appointed by ſaic 

will under hand and ſeal. The gueftion was, Whether the appoint- mu 
ment was valid. Lord Hardwicke,' Chancellor, ſaid, that in ſome ber 

| inftances, where ſuch power to a feme covert over perſonalty was fone 
executed by her by will- proved in the Eccleſiaſtical Court, he 401, 


had ordered-it to ſtand over, that it might be proved to be exe- 
cuted according to the requiſites in the power. Burnett v. Mann, 


' e244 1 Veſ. 156. on Tres , lt a . 
* 2. Teſtator by his will deviſed all his freehold, copyhold, and dou 
real eſtates, and all his leaſchold eſtates to two truſtees and their tri 
N heirs, in truſt to apply the reſidue, after paying their own charges, ſne 
to the ſole and proper «v/e of his daughter Mary (a married woman), cla 
during her life, and to be at her diſpoſal, and not ſubject to the debts an 
of ber huſband, and to permit her, by deed or writing executed, ben 
notwithſtanding her coverture, to give and diſpoſe of all his free- to 
Hhuoold, copyhold, and leaſehold eſtates as the ſhould think fit; and or 
gave to the ſame truſtees his perſonal eſtate, in zru/t for the ſole and not 
„  ' _ ſeparate % of lit ſaid daugbrer, and to be at her diſpoſal, and nor co 
ſubject to the debis or controul of her hUh⁰h ,. Mary's huſband pro 
beeame a bankrupt, and ſhe nder the age of 21, (about 175) af- ber 


ter the huſband's. bankruptcy, and living ſeparate from him, made 
her will, and thereby, in purſuance of her power in her father's 
will, gave to her daughter Mary certain annuities and a legacy of 
8ooo/. at 21, but if ſhe died before 21, then over. The reſidue 
of her perſonal eſtate ſhe deviſed to two perſons, plaintifls in the 
cauſe. Theſe deviſees and reſiduary legatees brought a bill for an 
account of all the real and perſonal eſtate of the firſt teſtator, and 
that the infant child of Mary might convey the freehold, cop 
hold, and leaſehold eſtates to them, The aſſignees of the bank- 
7 rupt huſband brought a croſs bill, praying to have the benefit of 
every thing Mary was entitled to, as belonging to her huſband. Lord 
Hardwicke, Chancellor; ſaid, that as to the perſonal eſtate of Mary, 
it was given by her father 10 her ſeparate uſe, in which caſe it was 
a rule of the court, that a feme covert might diſpoſe of it, and this 
was clear of the objection made as io the real eſtates, becauſe ſhe 
was of above the age of 14, at which age, if ſole, ſhe might make 
a will; nay, the books ſaid; if above 14, that the will was ther 
1 good appointment of the perſonal eſtate, But as to the real 2 


Sr 


or acquire after her marriage, her will during her coverture could 
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the queſtion was, Whether the potuer in her father's will was well 

executed, that it was a conſiderable guęſtion, and never determined, 

that he knew of; that he could find no caſe where a power given 

generally could be executed by an infant, and therefore he would 

make none; that the wife had the truſt in equity for life, with the 

truſt of the inheritance in her in the mean time, which would 

remain in herſelf, if not diſpoſed of, and deſcend to her daughter, 

ſo that this was directly a power over her own inheritance, ' 

which could not be executed by an infant. Hearle v. Greenbank, \ 

3. The wife, having purchaſed a real eſtate during coverture, de- In Hodſon 
viſed it in the lifetime of her huſband The queſtion was, whe- *: L094 
ther it would paſs thereby, ſhe being a ſeme covert at the time of f ww 2Þ 
making her will, and at his death. Lord Hardwicle, Chancellor, cided,-that 


ſaid, that undoubtedly where there was an agreement between we beir was 
| not bound 


| Huſband and wife before marriage, that the wife ſhould have 0 by the arti- 


her ſeparate uſe either the whole or particular parts of her per. cles, beyond 
ſonal glare, ſhe might diſpoſe of it by act in her lifetime, or by her heli. 
«vill, ſhe might do it by either, though nothing was ſaid of the huſband. 


manner of diſpoſing of it. That undoubtedly on 9 a wo- Lord Thur- 


man might take ſuch a method, that ſhe might diſpoſe of het anos. 
real eſtate from going to her heir at law without a fine, but he fo | 


doubted, whether it could be done in any other way, but by way of ment, whilf 
truft, or of power over an uſe. If it reſted in agreement, thoug — 


ſne might have power to bar the huſband, it being a voluntary — 


claim from her, yet the law caſt the deſcent on her heir at law, huſband 


and he very much doubted how it could be done. But that 8 


here being no agreement by the huſband, to give the wife a power heir, but 


to make ſuch a diſpoſition of the real eſtate ſhe ſhould purchaſe we . 


However, it 


not prevent the eftate deſcending to her heir at law, and decreed ac. is ſubmitted, 


cordingly. Peacock v. Monk, 2 Vef. 190. | —— 
proves, that the heir was bound by the morriage · contract, wwhich refled in agreement and never wwent fur- 
tber, to the extent of the huſband's life-eftate, af.er the death of the wife, | 


4. Articles were entered into, upon an intended marriage, by 
which the intended-huſband covenanted with truſtees (inter alia) 
that he would, at the requeſt of them and the wife, execute and 
perfect all ſuch deeds, conveyances, and affurances, as ſhould be 
adviſed by counſel, for veſling any eſtate real or perſonal, which 
ſhould during the coverture deſcend upon or come to the wife, or 
to the huſband in her right, by deſcent, deviſe, Ec. or by virtue 
of any reverſion or remainder then limited, or by any other means 
whatſoever, in truſt for her ſole and ſeparate uſe, and to be ſubject 
to ſuch. diſpoſition, as the wife ſhould from time to time, and at 
all times thereafter make thereof, by any deed or writing undet 
her hand and ſeal, or by her laft will and teflament, and that until 
ſuch conveyance, the truſtees ſhould receive the rents, and pay the 
ſame to her or as ſhe ſhould appoint for her ſeparate uſe, and fub- - 
ject to the like diſpoſition of the wife, notwithſtanding her co- 
verture. Aſter the marriage, 47 truſt inberitance of a moiety oy | 
| 4 
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the real eftates of the wifc's brother deſcended upon her. There 
was iflue of the marriage two daughters. Afterwards the wiſe 
duly executed her will (in the preſence of three witneſſes) or 


- deed of appointment in the nature of her will, and thereby, af- 


ter reciting the articles, ſhe by virtue of her power, limited all her 
undivided moiety of and in the ſaid eſtate to truſtees and. their 
heirs and aſſigns, e the w/e of her huſband for his natural life, 
remainder to truſtees for 500 years to raiſe portions for her younger 
children, with other remainders. The wife died, leaving a ton 
by a former huſband her heir at law, and alſo two daughters 
of the ſecond marriage. Shortly afterwards, the ſon and heir of 
the wife brought : bill praying. (inter alia) that the truſtees (in 
whom the real eftate was veſted before the death of the wife's brother) 
might convey one undivided moiety of the eſtate, viz. the moiety 
which his mother had taken upon her to deviſe under her power, to 
bim and his heirs. The truſtees brought a croſs bill, praying 
that they might convey the eſtate under the decree of the court. 
Both cauſes came on before Lord Nortbington on the 8th, gth, 
12th, and 13th of November 1764, when, bis Lordſhip declared him- 
felf of opinion, that the articles were a good reſervation. of the 
" eſtate, and diſpoſition of it, and the will a good appointment: that 
the eftate being in the truſtees, fbe could not convey a truſt, That if 
ſhe had attempted it by way of grant, it would only have operated 
by way of declaration of truſt, and ſhe by the articles declaring 
that the truſtees ſhould be ſeiſed to her appointment, it was 
the ſame thing as if ber intereſt bad been new-modelled. That in 
 Bramball and Hall ( Amb. 467.) his Lordſhip had been of opinion, 
there was no meritorious conſideration. That in the principal 
. Caſe, the proviſion, was for children, and was meritorious. From 
this decree the ſon and heir of the wife appealed to the Houſe 
of Lords; and on the 8th of December 1766 the deeree was affirm- 
ed. , Wright Vs Englefield; Amb. 468 and in Br. . . 156, by 
the name of Wright v. Cadegas. 

5. The huſband, previous to his marriage with a widow, en- 
tered into a bond with a condition emporwering the intended wife, 
to diſpoſe of her freehold eſtate by deed or will, notwithſtand - 
ing her coverture. No ſettlement appeared to be made upon the 
occaſion, nor any other tranſaction paſſed, but the beforemen» 
tioned bond. The wife afterwards by will gave her real eſtate 
to her younger children in fee, who brought a bill againſt the 

and-daughter and heir, to have a conveyance of eſtate, 
Lord Camden, Chancellor, faid, the agreement being made on mar- 
riage, the wife might have compelled the huſband to join with 
her in a fine, That though (a) Fright v. Cadogan differed, in 
reſpect that the wife in that caſe had only an equitable intereſt, 

and in this the legal intereſt, yet the principal of determination 

was the ſame in doth, qi ved the law ; and his Lordſbig 
decreed the conveyance. *' Rippen v. Dowding, Amb. 565. 

6. A widow, being ſeiſed in fee of certain copyhold lands, ſur- 

rendered the ſame to the uſe of her will. Afterwards, but previous 

t ber nurriage with ber ſecond buſpand, by articles, the — 
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band agreed, that ſhe ſhould have power to ſettle her eſtate ak þ 


to deviſe the ſame during coverture, without his contradiction. 
After the marriage, ofhe and her hy/band mortgaged the premiſes, 
when no fine was levied or ſurrender made, but they had the 
lord's licence to alien. Subſequent to the mortgage, ſhe made her 
will, reciting her power, and deviſed the premiſes to her huſband 
and his ſon, and to the ſurvivor of them, and to their heirs and aſ- 
ſigns for ever. The ſon and heir of the firſt marriage brought an 
jectment againſt defendants, who claimed under the deviſees of 
e wiſe, and it was tried at Worcefter ſummer aſſizes 1764, when 

a caſe was made for the opinion of the court of Common Pleas. 
Willes, Ch. J. after obſerving, that the queſtion muſt be deter- 
mined according to the ftrict rules of law, but that courts of 
equity would go farther, delivered the unanimous opinion of the 
court, that the mortgage was bad, for that there ought to have 


been either a fine or ſurrender ; for that a cuſfom to bar without 


ſurrender or private examination, would be bad. That it was cer- 
tain, that being a feme covert, ſhe could not make a will, and it 
was as Certain, ſhe could not declare the uſes of the ſurrender, 
becauſe being void or- ſuſpended by the marriage, it .could not 
operate, ] t for the leſſor of the plaiatiff, George v. 
Ambl, 627. | , 
7. Huſband and wife, having agreed to live ſeparate and apart 
from each other, it was by deed dated 15th Zuly1762, agreed between 
them, and the hu/band for himſelf and his heirs covenanted with 


truſtees, that he would join the wife in any fine or recovery, and | 


in limiting any real eſtates which might come to her during the 
coverture, to ſuch uſes as ſhe ſhould appoint; and truftees coves 
nanted with the huſband, to indemnify him againſt all ſuch damages 


and expences as ſhould be ſuſtained by him, by means of debts or 


treſpaſſes, to be afterwards contracted or committed by the wife. 
On the death of the wife's father, and ſubſequent to the ſeparation, 
divers freehold and copyhold eſtates deſcended to the wife as heir 


at law to her ſaid father. The wife ſurrendered the copyhold eſtates 


to the uſes of her will, and by her will, deviſed ſuch eſtates to V. 
his heirs and aſſigns for ever, ſubject to her debts, legacies, and 
funeral expences. She afterwards ſurrendered the ſame eſtates to 
the uſe of the ſaid V., and by a codicil to her will declared, that 
W. ſhould ſtand ſeiſed of the Aud eſtates (charged as therein men- 
tioned) for the ſole uſe of himſelf, his heirs and aſſigns, for ever. 
V. proved the will, entered upon the eſtates, procured himſelf 
to be admitted tenant, and continued in poſſeſſion to his death, 
and by his will deviſed them. The deviſees of V. brought a bill 
for eftabliſhing the will of the wwife, and alſo of W., and for ſupply- 


ing the defetts in the ſurrender (if any). A principal queſtion in 


the cauſe was, What was the effet? of the deed of ſeparation, and the 


ſurrender and will of . the wife; It was argued before Mr. Juſtice 


Buller, (ſitting for Thurlow,) when he directed a caſe to be 
made for the opinion of the court of Common Pleas on the fol- 
1 85 queſtion, Whether the ſaid W. took any and what eſtate under 
ders, will, and cedicil of the wife © „ 

muc 
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much diſcuſſion in the Common Pleas, and on the 12th February being 
1790, Lord Loughborough, Ch. J. delivered the unanimous opinion huſbar 
of the court, in favour of the furrenders, will, and codicil z and the wi 
that court certified to the Lord Chancellor, that they were of opi- viſees 
nion, that the ſaid V. took an eſtate to him and his heirs accord- ſeſſion 
ing to the cuſtoms of the manors where ſuch copyhold lands lay, bill, p 
under the ſurrender of the wife and ſubſequent admittances. be effa 
Compton v. Collinſon, 2 Br. C. C. 377. Note; the certificate has they n 
been fince confirmed by Lord Loughborough, Chancellor; and fur- being 
ther directions given in the cauſe in vs of it. broug] 
2 8. It was laid down, arguendo, that in a caſe depending on the 2 
appointment of a feme covert by will, it was neceſſary to produce the ct 
the probate of the will; for although it was conſidered in equity, Lord 
only as an appointment, yet it being a teſtamentary diſpoſition, marri⸗ 
_ the probate was neceſſary to ſhew it to be the laſt teſtament- heir v 
_ ary diſpoſition of the appointer, and Lord Thurlow, Chancellor, band) 
was of opinion, that the production of the probate was neceſſary. the bu 
= | Cathay v. Sydenham, 2 Br. C. C. 391. _ © F titled t 
Doc v. Stz- g. A“ widow, being ſeiſed in fee in reverſion (ſubject to an who b 
8 2 eſtate- tail in S., and alſo to a term for oy annuities), and profit: 
68;, being about to be married to a ſecond huſband, an agreement in title, 
| writing between them was entered into, but without ſtump or ſeal, ſonal, 
' _ reciting that the intended wife was entitled to a conſiderable for- only i 
tune, conſiſting of ready money, outſtanding debts, ſtock in the in ord 
funds, leaſehold and freehold eſtates, plate, china, linen, and jewels, wth t 
whereby it was agreed, that the - off fortune ſhould be ſettled, or in agr 
remain to their joint uſe for his life, or the life of the longer liver, bind ! 
and if „be oe ſurvive the huſband, the whole fortune, together legal « 
with her plate, Wc. to be ſettled t her own v/e; and if the wife and as 
- ſhould happen to die firft, then the aforeſaid fortune to be at her a feme 
ewwn diſpeſal. And it was agreed, that proper ſettlement deeds to it was 
the effect above mentioned, ſhould be prepared as ſoon as conve- ing th 
nient. On the /ame day, and previous to the marriage, the intended herſel 
wife made her will, duly atteſted to paſs real eſtates, whereby, ſhe of th: 


gave unto her intended and dearly beloved huſband, he whole in- 
tert of all her fortune during his life, after which followed de- 
viſes of ſeveral real eſtates to her ſaid intended huſband ; and the 
will concluded with a deviſe of all the reſidue of her eſtate and 
effects to him, and naming him executor. Upon the /ame day, 
but after the above tranſaction, the marriage was ſolemnized. About 
fix months after the marriage, the wife died without altering or 
revoking her will, which the huſband afterwards proved, and en- 
tered upon, the poſſeſſion of all her real and perſonal eſtate. Some 
years a terwards, the eſtate-tail expiring, the reverſion in fee fell 
into poſſeſſion, and the huſband entered upon the poſſeſſion of 
that eſtate, claiming to be entitled thereto under the articles and 
will, (ſubject to an exiſting annuity,) and he continued in poſſeſ- 
fion thereof during his life, and by his will devi/ed the freehold 
eftate deſcribed in the articles to L. for life, remainder to him and 
his children in tail, remainder over. After the huſband's death, 
the heir at law and the heirs in gavelkind (ſome of the apt 1s 
mg 
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being of that nature) brought a bill againſt the deviſees of the 
huſband, for an account of the rents and profits of the eſtate of 
the wife received by the huſband in his lifetime, and by his de- 
viſees after his death, and for a production of the deeds, and pof- 
ſeſſion of the eſtate. The deviſees of the huſband brought a croſs- 
bill, praying that the wills of the wife and of the huſband might 
be efabhiſhed, and their title to the real eſtate declared, and that 
they might be quieted in the poſſeſhon. The croſs cauſe, after 
being much diſcuſſed, ſtood over till the original cauſe was 
brought to a hearing. In the mean time the heir brought an 

jectment, in which, a ſpecial caſe being reſerved, upon the trial 
the court of K. B. gave judgment for the plaintiff, After this 

Lord Thurlow, Chancellor, gave judgment, that by virtue of the 
marriage agreement, though there was no actual conveyance, the 
heir. would hold the eſtate (ſubject to the life-intereſt of the huſ- 
band) not as preſent poſſeſſor, but as ſci/ed of the legal intereſt for 
the huſband. That the plaintiffs in the original cauſe were en- 
titled therefore to the account only from the death of the huſband, 
who being the equitable tenant for life, was entitled to the rents and 
profits during his life; but that his deviſe, for want of a proper 
title, was void. That with regard to c „ both real and per- 


ſonal, the huſband, by contract anterior to the marriage, reſting 


only in agreement, could authorize her to make a will; but that, 
in order to enable her to make a will of real eftate, he muſt part 
with the legal eflate to truftees, for that by agreement, whullt reſting 
in agreement only, he could not bind the heir (a). but could only 
bind himſelf, and that the legal eſtate ought to be conveyed by 
legal conveyances. That this was a *vi/l made before the marriage; 
and as to that point, it was extremely cleat that no will made by 
a feme covert before marriage, could bind after the marriage, becauſe 
it was contrary to the inſtrument, which muſt be ambulatory dur- 
ing the life of the teflatrix, and as by the marriage ſhe diſabled 


- herſelf from making any other will, the inſtrument ceaſed to be 


of that ſort, and muſt be void. That the caſe flood properly upon 
the marriage articles, and that the plaintiffs in the original cauſe 
were not entitled to any thing during the life of the huſband, but 
only ſince his death, and the. account mult be from that time. 


Hedſon v. Lloyd, 2 Br. C. C. 534. | 
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{a) Is not 
the heir, by 
the deciſion 
in this caſe 
bound by the 
articles, to 


eſtate of the 
buſband, af- 
ter the death 


of the wife, 
though the 


v hole reſted 


in agree 
ment ? 

And if it 
had, by the 
articles, been 
agreed, that 
inſtead of a 
life eſtate, 
the huſband, 
if he ſur- 
vived ,ſhould 
take the real 
eſtates of the 
wife in fee 3 
would not 
the huſband 
have been in 
that caſe 
confidered as 
rap 
0 


the fee, as | 


he was inthe 
preſent in- 
{tance of his 
life eftate ? 


And would 


not he or 
his heirs 
have been 
entitied to 
call upon the 
heirs of the 
wite, after 
her death, 
for a con- 
veyance of 
the inherit 


ance, to the uſes of the articles? Wright v. Cadogan, 6 Bro. C. C. 156, cited by Lord Kenyon in Doe v. 


Staple, 2 Term Rep. B. R. 695. ; though in that caſe, the legal eftate was, at the time of the marriage, 
outſtanding in truſtees ; and the will of Mrs. Holford was coofidered as a declaration of the truſt under 


the power reſerved to ber, in her marriage · articles. 
10. A huſband, ſeveral years after his marriage, conveyed to 


truſtees a real eſtate, for ſecuring a rent-charge of 400 J. per ann. 


to the ſeparate uſe of the wife. After this an aunt of the wife, by her 
will, gave to a filter, for the ſeparate uſe of the wife, 1000/1. ſtock, 
and certain furniture. The wife- made. ſavings and purchaſed 
1900 J. ſtock, in the name of a #ruſtee for ber own uſe. The wife 


afterwards made a teſtamentary writing as follows: “I leave all 


9 3 perſonal eſtate and 2 thing belonging to me to my niece 
40 . { 


witneſs my hand S. 
wife's death, obtained adminifiration, with the teſtamentary writ- 


ing annexed, The huſband brought a bill, Hing the wife had 
| 20 


V 


F.; and the niece D. after the 
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u power to make ſuch will, he never having afſented t0 the ſame, on 
to having ſuch ſeparate property, and therefore praying a transfer of 


the ſtock to himſelf, Per Ld, Thurlow—All the caſes ſbew, that 


the perſonal property, where it can be enjoyed ſeparately, muſt be 


' ſo with all its incidents, and the jut diſponendi is one of them. Bill 


(D]. 


diſmiſſed. Fettiplace v. Gorges, 3 Br. C. C. 8. 1 


5 (. a) Diſputes inter ſe, as to ill Uſage, and where 


— 


caſe, Str. 1207. 


(W. a) they live ſeparate. 


HE huſband exhibited articles of the peace againſt his wife, 
and the court received the ſame without any objection. Sims 


| The wife being very ill uſed by her huſband fled to her rela- 


tions; on a habeas corpus obtained by the huſband, the court re- 


fuſed to deliver her to him, and told her ſhe might go where ſhe 
thought proper. N. v. Broke, 4 Burr. 1991. | 
By executing articles of ſeparation the huſband renounces his 


marital —_ to ſeize his wife, or force her to live with him, 
And any ſubſequent attempt to do ſo would be a breach of the 


peace. Rex v. Mead; 1 Burr. 542. | 

Articles between huſband and wife by which he agreed to per- 
mit her to live where and with whom ſhe pleaſed ; ſhe afterwards 
eloped and lived in bad company; her huſband ſeiſed her; ſhe 
moved for an information on this breach of the articles, but the 
court refuſed it, as it could not be granted without putting upon 


the articles a criminal and ſcandalous conſtruction. R. v. Lord 


Vane, 1 Black. Rep. 18. x 
Where a huſband went abroad and left his wife, who died in 


© his abſence, a third perſon (her father), who 1 the 


expences of her funeral (ſuitable to the rank of the 


ſo laid out. 


CJ 
CViner 275. 


ſband), 
though without his knowledge, recovered from him the money 
Fenkins v. Tucker, 1 H. Blackft. go. | 
But if ſuch third perſon pays debts contracted by the wife in 
her lifetime, though for neceflaries, he cannot recover againſt the 


" huſband. Bid. 


(XR. a) Alimony or ſeparate Maintenance. 


- BY ſettlement, made previous to and in conſideration of 


marriage and 6000/. portion, the huſband conveyed lands to 
truſtees for gg years, upon truſt to pay out of the rents 100/. a 
year to the wife, for her /eparate uſe. The marriage took effect, 
and after living ſeveral years in great harmony, upon diſputes 
arifing between the huſband and wife, ſhe went privately from 
him, and got into France, and there being great arrears of the 
annuity due, prevailed on her truftees to bring an ejettment for the 
the term, in which they were proceeding, when the 

huſband brought his bill in equity, inſiſting, that he tie was en- 
titled to her annuity only during her cohabitation with him, and 


offered to pay the annuity if ſhe would live with him, and to re- 


ceive 


to lay 

himſel 
plainti! 
of the 
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ceire ber kindly, and forgive what was paſt, and praying that he 
might be relieved againſt the — and for an injun#im to 
ſtay the proceedings in ejectment. Pending the ejectment, the 
huſband commenced a ſuit in the eccleſiaſtical court for a reſtitution of 
conjugal rights, and upon the wifes not appearing to the proceſs of 
the court, ſentence of excommunication was pronounced againſt her. 
Lord Chancellor Hardwicke ſaid, it was entirely a new caſe ; that 
no cafes in point had been cited, and he believed there were none. 
That there might be caſes, where a huſband would be entitled "to 
come into this court to reſtrain the truſtees of his wife, by a de- 
eree here, proceeding at lau for her ſeparate maintenance. That 
it would be reaſonable to do it, eſpecially when ſhe eloped out 
of the juriſdiction (a) of the eccleſiaſtical court, for that would 
be defeating their power. That there had been caſes of a/imony 
in the ſpiritual court, where this court had awarded writs of ne 
exeat in aid of the ſpiritual juriſdiction, That if a wife /bould 
tlepe, be guilty of adultery, or criminal converſation, or ſhould leave 
her huſband without any cauſe, the eceleſiaſtical court could only 
puniſh her for contumacy, but ſhe was entirely outof their reach as to 
any other puniſhment. That in ſuch a cafe he ſhould think the BU 
band right in his application to this court, to prevent her truſtees from 
proceeding at law to recover her ſeparate maintenance, but there 
the relief muſt ariſe from a very plain caſe, where there was a cri- 
minal converſation plainly put in iſſue and proved. That that was not 
the preſent caſe, there being no incontinence, and nothing but 
the bare elopement put in iflue, ſo that it turned upon the point, 
whether upon the circumſtances of the cafe there be any reaſon 
to lay ſuch reſtraint upon the defendants. His Lordſhip declared 
himſelf of opinion there was not ſufficient foundation to give the 
plaintiff the general relief prayed by his bill, againſt the payment 
of the rent-charge of 100 J. per annum, but that he was entitled 
to be relieved againſt the ejectment, on terms, The court directed, 
that upon payment of the arrears and the coſts at law, and con- 


tinuing the growing 2 of the annuity, the injunction ſhould” 


be continued, but in default thereof, the injunction to be diſſolved, 
and the plaintiffs bill to be diſmiſſed with coſts. Moore v. Moore, 
I Ack. 272. | 

2. An infant ward of the court had been made drunk, and 
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drawn in to marry a woman of mean circumſtances and bad cha- 
rafter, and upon an application to the court, the wife had been 


committed to the Fleet. The infant's mother, after t 


e marriage, 
put him out apprentice in Holland, upon which the wife illi 


tited'a ſuit in the eccleſiaſtical court for alimony and reſtitution 
of conjugal rights, and obtained a ſentence that the huſband ſhould 
cobabit, or pay alimony, and an order for the payment of 100. 
towards alimony, and ſentence” of excommunication againſt the guar- 
dian of the infant for non-payment of the a/imony, and againſt 


the infant the huſband for nat receiving the wife. The mother 


and guardian of the infant petitioned the court for a prohibition, 


to ſtay the proceedings againſt her, upon the ſentence and ex- 


communication. Lord Hardwicke, Chancellor, faid, the eccleſiaſtical 
es, | | court 
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court had interpoſed for the benefit of à wife, who had in a 
ſcandalous manner inveigled an infant, and ſtolen him away from 
the court. That though he could not prohibit the eceleſiaſtical 


court, he would reſtrain the wife from proceeding, and his Lord- 


ſhip accordingly. ordered, that the wife ſhould be re/rained from 
all further proceedings againſt the mother or the infant the huſ- 
band in the eccle/raflical court, and that the wife ſhould conſent there. 


to in the ſpiritual court, to the end that the ſentence might be 


effectually removed out of the way. Hill v. Turner, 1 Ath. 515. 
3. The wife, upon her marriage, tru/ed her intended huſband 
to draw up a bond, to ſecure to her 1700 J. in caſe ſhe ſurvived 
him. After the marriage the huſband went out of the kingdom, 
without leaving any proviſion or maintenance for her. 'The wife 


brought a bill againſt her huſband, ſuggeſting cruel uſage without 


provocation, and praying a maintenance out of her fortune, Evi- 


dence was offered by the huſband to prove the wife's adultery, but 


the court did not think it ſatisfactory. Ld. Hardwicke, Chancellor, 
ſaid, that upon full proof of the elopement and adultery, the court 
would not allow the wife any thing for maintenance; but the 
evidence being full, as to the cruel uſage of the huſband, the court 
directed an account to be taken of the perſonal eſtate of the wife 
before her marriage come to the hands of the huſband, and ſo 
much of it as remained in ſpecie, to be placed out in the name 
of a truſtee, and in caſe the wife ſhould ſurvive, to ſecure to her 
1700 J. and the intereſt of the truſi-fund to be paid to her, till he 


thought proper to return and maintain her as he ought, and the 


huſband to pay the coffs. Wathkyns v. Watkyns, 2 Ait. g6. 
4. By a deed of ſeparation, the huſband covenanted to allow the 
wife a ſeparate maintenance of 14 J. per ann. out of his own eſtate, 


and 24/. out of an annuity of 50 J. (which was the wife's before 
marriage), and 124. a- year to his daughter by the ſame wife, to 


be paid quarterly, to ſuch perſon as ſhould maintain the daugh- 
ter. After the execution of this deed, all the eſtate real and per- 
ſonal of the huſband was, under an inſolvent act, aſſigned to S. 
The wife and daughter brought a bill againſt the huſband, and 
againſt the aſſignee under the inſolyent act, to have the ruſs 
of the deed of ſeparation performed. For the aſſignee, it was in- 
ſiſted, that the deed was voluntary, and void as againſt creditors, 
Ld. Hardwicke, Chancellor, decreed, that upon the wife paying 
to the aſſignee (who was a creditor of the huſband) ſuch part of 
bis debt as remained unſatisfied, he ſhould releaſe to the truſtee 
in the deed of ſeparation all his right to the annuity, and alſo de- 
creed the truſts of the deed of ſeparation to be performed as 
againſt the huſband. Fitzer v. Fitzer, 2 Ath. 511. 3 

It appears by the judgment, that there was not any covenant 


by the truſtees to n the huſband againſt the debts of the 
iſo, that if ſhe contracted debts, the deed 


wife; but merely a ptov 
was to be void. 77705 | 

5. The huſband wrote the following letter to his wife's father: 
& As it will be much eaſier to me not to be a conſtant witneſs to 
« what we can neither of us help, I am willing to ſend her (his 
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« wife): 100/. and no more, between this and Chrifmas next, 
« and to continue her ſuch quarterly payments, when it ſhall beſt 
« ſuit my convenience, ſo long as we ſhall continue ſeparate ; 
« with this one proviſo, that if you ſhould think at any time m 

« pretty Gabriella ſhould want any kind of inſtruction, ſhe may 
« be ſent to me, who will always receive and inſtruct her as my 


child, according to my parental daty, and have nothing further 


« to add, but,” c. And in a ſubſequent letter from the huſ- 
band to the wife, he ſaid, © Upon ſending a receipt you may have 
« your money on demand.” The wife brought a bill to eſtabliſh 
this as an agreement for a ſeparate maintenance, for the arrears, 
and to ſecure the payment of 400 J. a- year for her %. Ihe huſ- 
band by his anſwer offered to receive the wife again. Lord Hard- 


wicke, Chancellor, ſaid, that as to the liberty required by the /ady to 


live ſeparate, it was not in the power of the court to decree it; and he 
did not find, that the court had ever made a decree for eſtabliſh- 
ing. a perpetual ſeparation between huſband. and wife, or to cam. 
pel a huſband to pay a ſeparate maintenance to his wife, unleſs 4 

agreement between. them, and eyen upon this —_—_— That 


the agreement in this caſe, was only for the payment of a mainte- 


nance, during an occaſional abſence; as to the arrears, he ſhould 
decree them to be paid, becauſe ſome things which had happened 
on the huſband's part were an excuſe for * lady's not returning 
to him, till this judicial offer of receiving her by the huſband ; upon 
the foot of which, the court decreed, that the huſband, ſhould re- 
ceive and treat her as his wife, if ſhe would return; but in caſe 


ſhe did not return in a month, the maintenance ſhould ceaſe for the 


future ; and in caſe ſhe returned home, and the huſband refuſed to 
receive, maintain, and treat her as his wife, the ſeparate mainte- 
nance ſhould then continue. Head v. Head, 3 Ath. 547. _ 

6. A teſtator gave to his couſin A. 7001. South Sea ſtock; but 
if ſhe happened to marry again, gave the ſame to B. It was ar- 
gued, that the teſtator concerved A. was, at the making his will, a 
widow, but ſhe was, in fact, unhappily married. Her huſband 
had embezzled part of her fortune, and was abroad at the time of 
putting in her anſwer, and ſhe had no maintenance from him, and 
therefore it was in/fted, that her pgoperty under the will ſhould be 
paid to her ſeparate uſe, without the intermeudling of her huſband, 
The cauſe now came on upon the general conſtruction of the teſ- 
tator's will. Per Sir Thomas Clarke, Maſter of the Rolls—As to 
the 7ool., if a proper caſe was laid to warrant what js inſiſted 
on, the court would without difficulty take care of the wite's pro- 

ty, from coming into the huſband's hands. That various in- 

ances had been where the wife had ee huſband ſhould have 
nothing, the court had not thought itſelt empowered to take from 


the huſband the wifes fortune, fo long as he was willing to live 


with her, and maintain her, and no reaſon for living a-part. Even 
where the huſband will not come in before the Maſter, the court 
will not go ſo far as to do any thing in diminution of the huſband's 
right, ſo as to take away the produce from him, or prevent his re- 


cciring the intereſt ; it is otherwiſe where he leaves her N | 
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His Honor Aretha the Maſter to inquire, whether ſhe had been 


deſerted by the hufband without a maintenance, and whether he 
had made any and what ſettlement or proviſion for her, and until 


« ſuch report made, the ftock to be under the power of the court, 


and be transferred ſubject to further order. Sheech v. Thoringten, 
2 Pef. 560. | 

J. The buſband, after a long continuation of cruel treatment 
of the wife, by confining her in a room, beating her, threats, &'., 
forced her tb ſign the following inftrument: I do hereby pro- 
« miſe and agree to pay my wife Each. Lambert, alias Rollerton, the 
« ſum of 201. ſterling 2 during our ſeparation, to be paid in two 
« payments, May and November, and in caſe the ſaid C. ſhould 
« furviue me, this inſtrument to be then void, and fhe is to have 
« the benefit of our marriage-articles, and no more. In witneſs, 
c., Waller Lambert, Cath. Lambert.” In the year following 
the wife, by her next friend, brought her bill in the Court of 
Chancery of Ireland, ſtating many of the acts of cruelty of 
her huſband, that ſhe had brought him a confiderable fortune, 
and that he was poſſeſſed of a real eſtate of 1500/7. a year, and 


- 12,0001. perſonal eſtate, and the bill prayed, that the infirument 


whereby the huſband agreed to allow the wife 20/. a year, by way 
of ſeparate maintenance, might be ſet afide, and that the huſband 
might be compelled to give the wife ſuch maintenance from the 
time of her ſeparation from him, as the court ſhould judge rea- 
ſonable, to ſupport her as his wife, and to continue as long as 
the ſhould live ſeparate from him. Upon the hearing before the 
Lord Chancellor of Ireland, Nov. 1766, it was decreed, that the 
before-ſtated in/frument, ſo far as the ſame might prevent the wife 
recovering a maintenance, during the ſeparation between her and 


| Her huſband, ſhould be ſet aſide; and it was referred to the Maſter 


to inquire and ſtate the circumſtances of the eſtate and fortune, 
both of the huſband and wife, and what would be proper to allow 
che wife annually for her maintenance. From this decree the 
huſband” appealed to the Houſe of Lords in England, where the 
decree was, on the 18th May 1767, affirmed, and 20010. coſts 
given againſt the huſband, Lambert v. ert, 6 Br. P. C. 272. 

8. By deeds dated Dec. 1775, reciting, that huſband and wife 


had agreed to live ſeparate, the huſband conveyed his life eſtate in 


certain premiſes to truftees, in truſt out of the rents to keep down 
the intereſt of a mortgage, pay taxes, and then 35 J. per annum to 
the wife for her ſeparate maintenance, next 35 J. per annum to kim- 
ſelf, and if any overplus, to add the ſame to his wife's annuity, or 
his own, at the diſcretion of the truſtees. The truſtees covenantes 
to indemnify ihe huſband againſt the debts which the wife might 
contract after the ſeparation. Soon after the execution of the 
deeds, the truſtees took poſſeſſion: © Previous to the execution of 
theſe deeds, the huſband had become indebted by bond to 8. in 
200/. In 1781, the executor of the obligee obtained judgment 


upon the bond, ſued out execution, and levied 70 J. in part. 


aving ſued out an elegit, which proved ineffectual, he brought a 


| bill againſt the huſband and wife,-mortgagee, and truſtees, N 
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that the ſertlement might be declared void and ſet aide as againft 
him, as voluntary and without conſideration, and that the eftate 
might be ſold, and the purchaſe-money, after ſatisfying the mort- 
gage, applied in payment of his debt. For the plaintiff it was 
argued, that the ſettlement being made ſubſequent to plaintiff's debt, 
it was void. His Honor (Sir Lloyd Kenyon) held, that the covenant 


by the truſtees to indemnify the hutband againſt debrs contracted 


by the wife after the ſeparation, was à valuable conſideration, and 
therefore that the ſettlement, although made after the debt due 
to the plaintiff was contracted, was good againſt him. Stephens v. 
Olive, 2 Br. C. C. 90. * : 

9. Upon huſband and wife agreeing to live ſeparate, an eſtate of 
the huſband was conveyed to truſtees, for the uſe of the wife, and 
the truſtees covenanted to indemnify the huſband againſt the debts 


of the wife; Upon the trial of an iflue, ariſing on a traverſe to 


an re on an outlawry againſt the huſband, in which the 
ſheriff had returned the eſtate in queſtion as the property of the 


| outlaw, the truſtee defendant objeFed that the eſtate was veſted in 


him on the other hand, it was objected, that this eſtate was with- 


Lord 
Loughborough ſaid, this was a deed _ upon valuable conſideration, 
the truſtees undertaking to indemnify the huſband againſt the 


debts of the wife, which was ſufficient to take it out of the ſtatute, 


and a verdi was found againſt the king. The King v. Brewer, 


Chelmsford Aſſizes 1796, 2 Br. C. C. 93.n. 


10. By articles, reciting that huſband and wife had agreed to 
live /eparate and apart from each other, from the day of the date, 


and that the wife had agreed to go immediately out of the king- 


dom into foreign parts, and had promiſed not to moleſt the huſ- 
band in any manner whatſoever, nor to return into the kingdom 
without the huſband's conſent in writing to that purpoſe. firſt had 
and obtained, and ſigned before two witneſſes, provided that the 
huſband ſhould not fail or leave undone any of the conditions or 
covenants on his part thereby made, The huſband agreed to allow 


and pay, or cauſe to be paid, unto the wife, or her aſſigns, the 


ſum of 1004. per annum, for the full maintenance of herſelf and 
one of her children then with her, during her natural life, and as 
long as they ſhould ſo keep ſeparate and apart from each other, 
provided that the wife ſhould conform to the ſeveral before - men- 


tioned conditions and agreements; and in caſe ſhe ſhould contract 


any debts without the privity and conſent of the defendant, and 
which he ſhould be compelled to pay, that then the agreement ſhould 
be wid. The wife with her child immediately after the a 
ment went to reſide abroad, and had ever ſince lived apart from 
her huſband, and had not moleſted him. The annuity of one 
hundred pounds was at firſt regularly paid the wife, but for ſome 
time paſt the wife had only received 104. a quarter, and the huſ- 
band refuſed to pay up the arrears. Upon this the wife brought 
2 bill for an account of the arrears, to compel payment of them, 
and of the annuity for the future. The Sand, by his anſwer, 
admitted the facts, but faid, that he bad ſince the agreement de- 
Vo- L. Mm come 
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8 and had compounded with his cteditors, and that 
40l. per annum was the utmeſt he was, able to 2 and ſubmitted 
to relinquiſh the agreement, and to take home his wife and child, 
and maintain them with his other children, in the beſt manner 
he was able. He alſo ſaid, that in order to alleviate his, wife's 
» he bad before offered to take home the child and main- 
tain it himſelf, Sir R. P. Arden, Maſter of the Rolli, was of opi 
nion, that upon the authority of the caſes, he was bound to en- 
force the agreement. That it had been objected, that the par- 
ticular ſituation of the defendant, as having been an inſolvent man, 
did not warrant a ſpecific performance of the agreement, in the 

N preſent inſtance, to its-utmoſt extent, and that the wife ought to 
reſt ſatisfied with the 404. per annum. But his Honor was of opinion, 
that if the agreement was performed, it muſt be ſo in tots, and 
thought it — not be executed in part en And the arrears 
225 growing payments were decreed: with coſts. Guth v. Guth, 

614. 

* | 11. The wife brought 2 bill again her huſband and Wes 
for a ſpeciſic performance of articles o 1 The huſband 
filed a cro/s hill for the delivery. up of the'articies, and praying that 
the ſame might be cancelled. q t was in proof in the cauſe that the 
wife had returned to her huſband, and Sabin with him 14 days, 
and there were other circumſtances in evidence in favour of the huſ- 
band. Mr. Juſtice Buller, fitting for the Lord Chancellor, refu/ed'to 
decree a performance, and diſmiſſed the original bill, and upon the 
crols bill ordered the articles to be delivered up. Fletcher v. . h 
cher, 3 Br. C. C. 619. 4. 

12. If it can be Nn the conded? of the bubend is ſo-harfh 
and erwet as to afford the wife a ſufficient for a ſentence 
of alimony in the ſpiritual court, if the wife bad ſued him in ſuch 
court, under ſuch circumſtances, it ſeems a court of equity will ſuſ- 
tain a, conveyance by the huſband of part of his eſtate, as a ſepa» 
rate maintenance for the wife, (without any clauſe of indemnity to the 
n —— 222 cren ek lim of cre 
Hull, eat, of Eq. oa. 

m ee v. 13- Motos br 4 vile for r ber hurt. 
23 band from leaving the kingdom, (wWhichthe threatened, ) till a ſuit 
* 14” inſtituted by her againſt him in the ecclefidſtical.court for alimony 
Harowicke ſhould be determined, unleſs he ſhould give fuſſgeient ſecurity to 
1 anſwer the event. Lord Thurlom, Chancellory thought the difh- 

caſes of ali. cully as to what ſum the; writ mould be marked for, was an in- 
d in the ſurmountable objeFion ; but ſaid, if upon looking into the caſes he 

Tout, where uld and an inſtance, be would do it. „ re yy 

the court of jun. 94. 
12 Chancery had amarded wajts of vr enot in 5d of tbe pitta JurifiAtion. 2 hon Lows Threw' 
difficulty could be obviated, with reſpect to the ſum for which the writ was to be marked ? | 
2 | og when Lovin hary won ant} 268 vec ear BAY 
$a on ſeparation from his wife, and the huſband: covenanted not to 
4 moleſt his wife, or fotee her to cohabit with him, and the an- 
nuity was declared to be payable. whilſt, he. ſhould- leave her un- 
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anſwer. ſet up a defence of ſeveral inſtances; of molgſtatian. Tbe 
court directed an ifſue to try the fact, and ſeemed to be of opinion, * 
that by a breach of the huſband's covenant, the annuity was gene. 
Bright v. Chapman, Anſ. Rep. Exchequer, 345. NE” J 1/0168 ** 
15. A married woman being entitled, under articles of /epa-" 

ration from her huſband, to a ſeparate maintenance, went to live + 
with the plaintiff, and continued with her fix years, when ſhe 
became a lunatic, and her huſband took her away. During the 
wife's reſidence with the plaintiff, ſhe gave the plaintiff a ond 
for 66]. Plaintiff now brought a bill to have an account taken 
of what was due to her from the wife, for lodgings, board, phy- 
ſicians, and other neceffaries, and to have a receiver appointed to 


„ EEa 


the ſeparate eſtate of the wife, conſiſting of rents. Plaintiff had 


gone into evidence to ſhew that more than the 661. was due; , 
defendant proved payment of the allowance into the hands of the 0 
plaintiff for the wife. Lord Thurlou, Chancellor, ſaid, that upon . 
the-queſtion, Whether a creditor had a right againſt the /eparate - 
eſtate, and as againſt the Þu/band as allowing it her? his opinion 

was, that, primd facie, a creditor had ſuch a right. | That the Ka 
queſtion here was, Whether the plaintiff did not advance to the 5 
wife wantonly.? That in point of equity, her creditors had a right 

to be paid, as far as her ſeparate maintenance went, though in 

point of law ſne was not otherwiſe a feme ſole, Her bond would. 
operate as a confeſſion of her debt, if to no other effect. But that > 4] 
it was out of all fight to go againſt the huſband Zeyond her ſepa- . 
rate allowance. That the plaintiff knowing ſhe had a ſeparate al- ' 
lowance, ſuffered her to go beyond it, which ſhe could not poſſibly 
do. Bill diſmifſed. Lillia v. Airy, 1 Ve, jun. 277. 


— — bh 1- 
(C. b) Actions, Writ, Declaration, c. — | 


1. TK queſtion was, Whether the plaintiff might not deliver 8. c. Be, 

a declaration at the ſuit of himſelf and wife on a writ at 37. Bat if 
his own ſuit only ? On hearing counſel on both ſides, the court n fed out 
declared that no ſuch action could be maintained unleſs there had a uit at the 
been proceſs at both plaintiff's and his wife's ſuit. M recis & fot of hims 
Us. V. Robbins, Trin, 10 G. 2. Ca. Pra#. Ge. 131. N | he — 


have delivered a declaration at his own ſuit as a declaration by the bye. Wreeks & Uz. v. Robbine, 
Ca. Pratt. C. P. 132. 8. C. Prat. Reg. C. P. 142. where this point is ſaid to have been determined 
contrg. But it is faid that in B. R. in an action at the ſuit of the baron only, a declaration may be de- 
livered by the bye at the ſuit of himſelf and feme, and wice verſa. 1'Sellon's rack. 246. 


2. In uſum ſuum proprium converterunt in treſpaſs againſt baron 8. c. An. 
and feme is well enough after verdict ; for the converſion is not the * — 
git of the action, as it is in trover (where it would have been fully A 

d), treſpaſs being maintainable for entering the houſe and taking ed. Where 
the 3 and it ſhall be taken, the damages given only — 
for that. Smalby v. Kerfoot & Ux. Trin. 11 G. 2. Str. 1094. — ay 

| ; r his wife as 
executrix, devaſtavit was returned converted, Cc. to their own uſe 
that — 1 n — in 1 were = horn it might Nod Boe yam | 
cient to ſay the wife waſted the goods without ſpeaking of a converſion. Bellew v. Scott, Trin. 7 G. 1. 
Str. 440. eited in And. 246, If trover be E IE: eme, the declaration muſt _ 


$12 Veron and Feme. 
poſe that they converted the goods to the uſe of the huſband, and it muſt not be laid that the converted 
them to her own uſe; and many judgments have been arreſted/on that account. Vet, as the converſion 
ho tort; te dd Toms 

to take my ſheep and eat them: rr be laid in the declaration 
that they converted the to their own uſe, for though it had been to the uſe of the huſband only, 
yet after his death the wife would be charged with the damages ; however there is a difference between the 
deo caſes, for in trover the convert on is the giſt of the action, but not in treſpaſs. Bull. Ni. Pri. 46, 


A judgment 3. A bond entered into by a feme covert is void; and if ſhe 
82 money upon ſuch bond, the huſband may ſue for it as being 
det jo bed, His money. Roberts v. Pierſon, Eaft. 26 G. 2. 2 Will. 3. 

Roberu v. Pierſon, 2 Will. 3. | | * 


Aﬀumpfit 4. A feme covert had a penſion during pleaſure from the 
for goods crown, determinable at the will of the crown, granted to her in 
livered. Ple# her own name, but not by any agreement, or otherwiſe N 
in abate- at all to her own uſe. It was held not to exempt the huſband, 
de dar . who had ſhut his doors againſt her, from being ſued for neceſfa- 
writ ſues Ties found for the wife agreeable-to her degree and condition of 
the defend. life. The penſion being a- voluntary bounty, and only during 
8 pleaſure,” was not what any creditor of her's, even for neceſſ: 
one C. &, ſubſiſtence ſuitable to her degree and rank, could be ſuppoſed to 
Her buſband give her credit upon. Thompſon v. Harvey Eſquire, Hil. 8 G. 3. 
. = 
ee e eee eee 
Luaid defendant and C. S. on, Ce. were parted and ſeparated from each other, and have ever fince lived apart, 
and during all that time the defendant had a large ſeparate maintenance paid to her, and that the goods ſo 
ſold were neceſſary and ſuitable to her ftate and degree. Demurrer inde : firſt, Becauſe this is do anſwer to the 
. 24, It contains double matter by endeavouring to bring in iſſue ſeveral facts, wiz. the parting of the 
; and wife, their living ſeparate ever face, the eſtabliſhment of a ſeparate maintenance, its being 
- duly paid to the wife, and that the goods were neceſſary for her and ſuitable to her ſtate and degree. 
3d, It refers to certaj promiſes mentioned in the declaration, whereas the plea goes to the writ, and 
the replication ſhould not go beyond it. Per cur. There are two queſtions ariſe in this caſe, 1ſt, Whe- 
ther the wife, ha a ſeparate maintenance, is ljable to anſwer for her debts as a feme ſole? 24, If 
ſo, Whether the hu rr way of conformity? The general queſtion 
was intended by the parties to be decided, but it is not neceſſary to decide it upon this record, for the 
whole is totally vicious, as the buſband is not party to the record. There is no inſtance in the books of 
20 Qian being ſuſtained againſt the wife, the huſband being living at home and under no civil diſ- 
obiliey. Even by the cuſtom of London, though the wife and her effects are alone liable to execution if 
| he be x ſole trader, yet the h muſt be 2 co-defendant. And though a wife may acquire a ſeparate 
character by the civil death of Ber huſband, ax by exile, profeſſion, or abjuration, yet by a voluntary 
ſeparation the does not acquire ſuch a character which may be called a civil widowhood, nor is taken 
| netice of by the law az ſuch. Lean v. Schuts, Eaft-"13 G. 3. Blackft, 1195.—— The plaintiff bad 
become bound with the defendant's wife (who was alſo = a defendant) before their intermartiage, 
and « hilt the was covert with a former huſband, from who the lived aprt and had an ample ſeparate 
maintenancꝰ, to a third perſon for a conſiderable ſum of — her promiſe of indemniacation, and, 
being afterwards compelled by the obligee to the payment money, brought his action of aſſumpſit 
againſt the defendant and his wife upon that promiſe. Aſter verdict for the plaintiff it was moved 
£0 arreſt the judgment, it being infiſted that though it had been held that when a wife agrees to receive a 
Leparate maintenance, ſhe ſhall be anſwerable for ſuch maintenance : iyet that was no proof of her being 
tot a feme ſole as to be able to m or dind herſelf by every ſpecies of contract. Lord Mansfield, Ch. ]. 
abſerved, the only queſtion was, Whether a woman married, but living ſeparate from her huſband by 
| agrecinent, having a large (epurate maintenance ſettled on her, cuntipuing nogoriouſly to live as a ſingle 
woman, contracting and getting credit as ſuch, and the huſband not being liable, hall be ſued as a feme 
(ole? - He thought the ſhould, and that it was juſt it hopld be ſo. He ſaid that caſe was quite deter- 
_ mined by to late ones (Ringſtead v. Lady Laneſborough, Hil. 23 G. 3. and Barwell v. Brooks, 
Mil. 24 G. 3. both in B. R.), wherein it had been laid down, that where a woman has a ſeparate eftate, 
| and 4 and receives credit as u ſeme ſole, ſhe Hall be liable as ſuch. The-other yudges were of the 
ſame opinion, and the rule for arreſting the judgment was diſcharged. Corbett v. Poelnitz & Us. 
ich. 26 G. . u Term Rep. 5. Where a huſband is in exile, or has abjured the realm, and credit 
been given to the wife alone, juſtice ſays ſhe muſt pay, for the huſband cannot be ſued. - So it is in 
the caſe of tranſportation. - Per Lord Mansfield, Ch. J. in Corbett v. Poelnitz.—A flumpht for-goods 
a and delivered, plea coverturcs Replication, that defendant before the making of the promiſe lived 


* 


as if the might be charged with it the ſame as with s treſpaſs, as f the were | 


* K 


WELLS 


ſeparate and apart from ber huſband, in adultery, and whilſt the ſo lived he mace the promiſes on 
own ſeparate credit and account in manner of a feme ſole. Demuirer ind:, and joinder. | pps Lon 
The replication is deftitute of the principle upon which all the late decifions have proceeded, in which 
It has been held, that a feme cover: may be ſued as a/feme ſole, namely, a ſeparate maintenance. Gil. | 
chriſt v. Brown, Trin. 33 O. 3. 4 Term Rep. 766, To a plea of coverture the plaintiff replied, that 
before the promiſes mentioned in the declaration, the defendant having been parted from ber huſband, 
the judge of the conſiſtory and cpifcopal court of Londen allotted the ſum of 200 J to be paid tothe de- 
fendant, as alimony, during a certain ſuit then and fill depending in the ſaid court between the defendant 
and ber buſband, which ſum was 4 ſufficient maintenance, and was regularly paid to het; that the ac- 
ixed Credit as a feme ſole, with an averment, that before the promiſes were made the plaintiff had no 
ice of the coverture. The defendant demurred, and the court made a diſtinction berween a permanent 


| ſeparate maintenance and the preſent, which was only of a temporary nature, and gave judgment for the 


defendant. Ellah v. Leigh, Irin. 34 G. 3. 5 Term Rep. 679, It ſeems the main enance 
thould be ſecured by deed, in order to make the wife liable to her own debts, Stedman v. Gooch, 
Faft, 33 C. 3. Eſpin. Ni. Pri. Caſes, 6. , ö +. | 


5. A count that the defendant was indebted to the plaintiff in If goods are 
ol. for money lent by the plaintiff to A. the wife of the defendant, — Mm 
in his abſence, and at his ſpecial inſtance and requeſt, &s. is a good ih- 2 
count; for a loan to the wife at the requeſt of the huſband is the and requet 


fame in law as if the loan had been to the huſband himſelf. And * the buf- 


in this caſe the word /ent is the fame as the word advanced. Ser- — bag 
phenſon v. Hardy, Hil. 13 G. 3. 3 Will. 388. | Fe — 
112 


huſband turns his wife out of doors unjuſtly, and ſhe buys neceffaries of life, he is bound to pay for them 
by an implied promiſe. He is alſo bound by all her contracts for neceſſary goods during cohabitation ; and 
although the goods be actually delivered to her, yet they are goods ſold and delivered to him. Per De 


| Grey, Ch. J. in Stephenſon v. Hardy, 3 Wilſ. 389. A wife may make an inchoate contract which 


band may afterwards confirm or » Per Blackſtone, I. ib. S. C. & S. P. 2 Black. 872. 


6. Indebitatus aſſumpſit for work and labour and materials found A feme co- 
for the defendant. Plea non aſſumꝑſit, and alſo that at the time em mag be 
when, Cc. the defendant was married to one R. B. her huſband, 23 = 
who is ſtill alive. Replication proteſlando as to the marriage, that abjuratioa, 
the defendant before the cauſe of action occurred eloped from the mu“ 
faid R. B. and hath ever fince lived ſeparate from him, and that — 
the work was done on her credit only. The defendant not re- buſband is 
joining in due time, the plaintiff ſigned judgment. But it was af- — 
terwards moved in arreſt of judgment that the replication was woman as a 
bad ; becauſe, firſt, Suppoſing the facts to be true, it did not widow, or 
therefare follow that ſhe was liable to be ſued alone. Secondly, _—_ % 
The replication ſhould not have alleged that ſhe eloped, but that ina. 
the lived in adultery. Thirdly, It ſhould have ſtated the cauſe of Yid.Black. 
action to have been for neceffaries. And it was held, that no 
act of the wife can ever make her liable to be ſued alone, for if 
ſhe can be ſued, ſhe can ſue, acquire property, releaſe actions, ex- 
ecute deeds, c. which would overturn firſt principles. It was 
held alſo, that elopement is a word of too vague and uncertain a 
meaning; if adultery be meant by it, it ſhould be plainly ex- 
preſſed. Hatchett v. Baddely, Baff. 16 G. 3. Black. 1079. 

7. Action of covenant againſt the aſſignee of a leaſe by the 
huſband of the heir at law of the original leſſor. The declara- 
tion in ſtating the plaintiff's title ſet forth, that V. S. was ſeiſed 
in his demeſne as of fee, and, being ſo ſeiſed, granted the leaſe 

which the action was brought; that he afterwards became. 
ſciſed of the reverſion in his demeſne as of fee, and upon his 
M m 3 death 


i * 
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1 eath the aid reverſion deſcended and came to J., then and fill 
the wife of the plaintiff, a grand-daughter and heireſs at law of 


o 


the ſaid V. S.; whereupon: the plaintiff became, and from thence 


E 


till the we pg of the term was ſeiſed of the ſaid reverſion in ol 
dais demeſne as of freehold in right of the ſaid J. his wife. The r.] 
+ defendant demurred, and aſſigned for cauſe, that it is ſtated in 
- = —— the ſaid 5 the ſaid plaintiff was ſeiſed of the rever- of 
3 Hon of the faid demiſed premiſes in his demeſne as of freehold and 
| in right of the ſaid J. his wife; whereas it ought to have been whe 
0 alleged that the ſaid plaintiff and F. his wife, in right of the ſaid as 
., were ſeiſed in their demeſne as of fee of and in the ſaid de- con 
miſed premiſes. It was held by the court to be the eſtabliſhed in t 
practice to ſtate the exact title, and that it was a fault in form to pel 
g depart from it. The plaintiff had leave to amend. Polyblank v. 1900 
|  Hawhins, Hil. 20 G. 3. Doug. 329. 5 me! 
8. An action on the caſe was brought for harbouring the plain- 2 p 
tiff 's wife, after notice from the plaintiff not to do ſo. It a this 
_ peared in evidence that the plaintifi's wife had repreſented to « thit 
defendant that ſhe had been ill vſcd and turned out of doors by cut 
© the plaintiff. Lord Kenyon, C. J. ſaid, The ground of this action the 
4s, that the defendant retains the wife 2gainſt the inclination of wif 
her huſband, 'whoſe behaviour he knows to be proper; or from the 
ſelfiſh and criminal motives. But where ſhe is received from leg; 
principles of humanity, the action cannot be ſupported. It is of _ atte 
no conſequence whether the wife's repreſentations were true or '. rifo 
- falſe. Philp v. Squire, Trin. 31 G. 3. Peake's Caſes, 82. c 
8 | "opp: 3 | tou 
1 5 * 12 2 2 . w] 
D D. b) Pleadings and Judgment in Actions againſt of 
NE ITN | Baron and Feme, * 2 pra 
| | Ne i 1 cee 
9. c. Rep. THX court will not allow a wife to ſever in pleading from gac 
her huſband. Gordon v. Halpen & Ur. Eaft. 8 G. 2. Cun- dir 
enn ningham, 157. | | | | wh 
# Fe / | nh. 2 
4Vinerr98. (E. b) Damages and Coſts where given for or ave, 
85 againſt Baron and Feme both, or againſt one 2 
NN a plea of coverture in an action of debt upon a judgment, 09 
O a verdict was found for the defendant, Bop 2 of Feri 72 
Facias ſued aut for the coſts, commanding the ſheriff to levy and PE 
pay them to the defendant and her huſband ; this was held irre- WL. 
 _ gular, for the wife might have had proceſs in her own name, be- oy, 
cauſe the plaintiff having declared againſt her as ſole, he was the 
concluded . denying it. Beſides, it is a mazim, that a perſon 


not a party to the record cannot be benefited nor charged by the , wg 
rene tÞ without a ſcire faciar. Wortley v. Rayner, Eaft. 31 G. 3. FY 
Doug mg. * * ny So Won ng $ 3% W444 ; 


- 


Oo Ou WF WL I 2E (NW rw Ww,n 
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attend, to acquaint us what 
riſen v. Buckle, 1 Str. 238. 
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(8. b) ' Where on a Bill by a Baron for the Wife's 107 
Portion, the Court will decree a Settlement. Wie ges- 


1. H VUSBAND and wife joined in a ſuit againſt the truſtees, 
who were alſo executors in the ſpiritual court, for recoy 
of 1000/., being a legacy to the wwfe, under her father's will, 
and alſo for 1500/., being a legacy by the father to her brother, 
who was dead, which the huſband claimed in right of his wife, 
as adminiſtratrix of her brother, The executors and truſtees, 
conceiving they could make no defence, or infiſt on a ſettlement 
in the ſpiritua / court, brought a bill to injoin the ſuit, and to com- 
pel the huſband to make a ſettlement on the wife. The huſband 
inffted on his right to the legacies; without making any ſettle- 
ment, he having ſued in the ſpiritual court for it, which was 
à proper court for the recovery of it, without the afſiflance of 
this court, Maſter of the Rolls—This ſeems to have ſome- 
thing of the nature of an interpleading bill, wherein the exe- 
cutors call upon the huſband and wife to interplead concerning 
their ſeveral rights, the huſband to the money abſolutely, and the 
wife to a proper proviſion for herſelf. If ſo, it would be like 
the common caſe of a huſband coming into this court to have a 


legacy againſt the wife. The wife is not here, therefore let her 
fron ſhe is willing to accept. Har- 


2. An executor brought a bill for the direction of the court, 
touching the payment of a confiderable legacy left by the teſtator 
(who was the wife's father) to the wife, and inſiſted the ſame 
ought to be put out for the benefit of the wife and her iſſue, and 
praying an injunction againſt the defendant (the huſband) pro- 


ceeding in the Hpirituul court, in a ſuit there inſtituted for the le- 


gacy. The h d inſiſted the court of Chancery ought not to 
direct the money to be put out, it having been never done, but 
when the huſband brought a bill to compel the executors to pay, 
and that no precedent had been produced, where ſuch direction had 
been given on a bill by the zruffee. Per Lord Macclesfield, Ch. 
— Then it is time to make one; can the difference who is plaintiff 
in equity, alter the reaſon of the thing ? if it ſhould, it will be 
Hef for the huſband, inſtead of coming into equity, to go into 

e ſpiritual court, (as to be ſure he will,) and fo get the whole 
into his power. | There muft be the uſual direction, that the money 
may be poſed of, for the benefit of the wife. Gardner v. Walker, 

„I. IL Sr. 503. 3 18 43 

3. A "I (hoy == a bond to his daughter, for a ſum of money Thereportee 


0 


Payable at 21, or day of marriage, which bond he depoſited in a in note w 


third perſon's hands. The daughter afterwards married evithout pres Af 
the father's conſent, and the perſon who held the bond, delivered it this was g- 
up to the huſband, and he put it in ſuit, The father thereupon is _ : 
brought a bill for an injunction, ſtating that he was willing' zo pay — 
the money, but infited thas the court eughe to ſecure it for his daugh- beyond what 
Mm4 g ter dns 


* 


donein © ter and her children and the injunfion was upon bri 
ew ar — ing che money into court. Winch v. Page, 2 15th 
the. 1721, Bund, 96. 5 EIA 
i circumſtances, if the huſband of have the wife's portion 
. nin bor th th pn al ex who a was 


10 Hin s. 4. Lord Hardwicke, e bande e eee 
Turner, where a perſon claiming under a particular aſſignee, had been 
Lord Hara. Obliged to make a proviſion for the wife, as was prayed in that 
wicke ſud, caſe. Gray v. Kentiſh, 1 Atl. 280. 2 255 


i 


The ſum of 1300/. was charged in truf, as a proviſion for 
A Haider She 3 without the age her relations. It 
was inſiſted by the counſel for the truſtee, that the huſband being 
inſolvent, ſhould ſecure the wife's fortune as a proviſion for her. The 
wife appeared in court, and being examined, defired that the whole 
- 1300/. might be paid to the huy/band, without expecting any pro- 
viſion for herſelf ; upon which his Honor refuſed to refer it to 
the Maſter, which he ſaid was never done but in caſes of fraud 
and compulſion by the huſband. The wife might as well diſpoſe 
of perſonal eſtate over which ſhe had an abſolute control, as of 
— eſtate by joining her huſband in a fine. Willatts v. Cay, 
2 Atk. 68. veg 
6. A. was entitled, in caſe ſbe attained 21, to one-third part of 
money to ariſe from a ſale, which her father had by his will di- 
rected to be made of a real eſtate. The amount was about 6001. 
In 1739 V. married A. but no ſettlement was made on the mar- 
riage. Afterwards J. (being indebted to M.) enters into a bond 
for the payment of the debt, and three weeks after makes an aſ- 
fignment to M. of all the ſhare, which he in right of his wife, was 
entitled to in Ber father's perſonal eſtate. After this the huſband 
made a ſecond aſſignment of his wife's ſhare to truſtees, for the be- 
neft of all his creditors in general. During all theſe tranſac- 
tions the wife was fill under age, and the executors had done no act 
to make any diviſion of the father's perſonal eſtate. The wife had 
two children, and the huſband became bankrupt. The executors of 
the father brought a bill for the direction of the court, and M. 
brought a croſs bill, praying the benefit of the aſſignment. The 
queſtion was, Whether the wife ſhould have any proviſion made 
or her, as againſt H., and alſo the general creditors of the 
huſband? Tudor v. Samyne, 2 Vern. 210. Miles v. Williams, 
r P. V. 249. Bates v. Dandy, 2 Ath. 207. Watſon v. Maſeall, 
1 F. V. 458. Jacobſon v. Williams, 1 P. V. 382. Richmond 
v. Tayleur, 1 P. N. 735. Bofville v. Brander, 1 P. V. 458. Tan- 
Feld v. Davenport, Tothil's Tranſactiont in Chancery, 14 Car. 1. 
| Burnell v. Kinafton, 2 Vern. 5664. Taylor v. Wheeler, 1 P. 4 
| TT" eee ln enge 
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382. Pitt v. Hunt, 1 Fern. 18. were cited. Per Lord Hard- 


uircũe, Ch.—It is difficult to reconcile the caſes upon this head, though 
it is clear, if huſband make a voluntary aſſignment of the wife's 


portion, the volunteer muſt ſtand in the place of the huſband, . 
that ſhe had the ſame equity with regard to executors and admini- 

rators, and the 3 of bankrupts, for it was the law that 
caſt it upon them. 


n Sir Ed. Turners caſe, it was held, that the 
huſband might diſpoſe of the truſts of the wife's term; yet in Pitt 
v. Hunt, Lord Nottingham, Ch. expreſſed his ſurpriſe at the reſo- 
lution. That in Walters and Sanders, Eg. Ca. Abr. 58. Bofville 
v. Brander, and Bates v. Dandy, the contract of the huſband For 
valuable conſideration, had got the better of the equity of the wife: 


That this was a mixt fund, ariſing out of real as well as perſonal 


eſtate, That the truſtees themſelves, though willing to have 


joined with the huſband, could not have bound the wife, as ſbe , 


an infant, and therefore no poſſibility of coming at the fortune 


without the aid of this court. In the preſent caſe, his Lordſhip 


laid great weight upon its being an a/ignment of the whole portion, 


and declared himſelf of opinion, not to allow the creditor to receive 
the whole fortune of the wie, without making ſome proviſion for 


her; and therefore recommended to M. to give the wife and chil- 
dren ſome part of the principal of her fortune, and then he would 
have an immediate benefit from the reſidue. The parties after- 
wards came to an agreement, that one moiety, after deducting coſts, 
ſhould be placed out at intereſt for the benefit of the wife and 
children, and the other moiety ſhould go to M. and this agree- 
ment was carried into execution under the decree of the court. 
Jeuſem v. Moulſon, 2 Ath. 417. | | 
7. Previous to marriage, articles were executed, whereby the 
intended wife's father covenanted to pay 1000 J. on the marri 


rriage, 
and that his heir ſnould, within fix months after the father's death, 


pay to the huſband or his executors the ſum of 500/., as the re- 
mainder of the marriage- portion of the wife. By the ſame deed, 
the huſband contracted to give ſecurity, by ſpecialty, covenant, or 


obligation, that in caſe his wife ſurvived him, bis heirs, within 


fix months after his death, ſhould pay her 1000/., and likewiſe that 


. ſhe ſhould be entitled to her widow's ſhare of his perſonal eſtate, 


according to the cuſtom of Londen, Three days after the mar- 
riage the huſband gave his bond to ſecure the 1000/, The 5. 


band became a bankrupt ; but before his bankruptcy, and after the. 


death of the wife's father, being indebted to B., he aſſigned the 


ood. to him as a ſecurity for the debt; B. brought a bill to 


ave the benefit of the aſſignment. Per Lord Hardwicke, Ch.— 
This money never was the money of the wife, for her father has 
covenanted to pay it abſolutely to the huſband, therefore is no 
rt of the wife's eſtate, but a debt due to the huſband himſelf 

f the huſband had not been bankrupt, and had brought a bill, the 
court could not have compelled the huſband to do more than give 


the bond, and the wife muſt have taken her chance, and been ſub- 
jeQ to the accidents of trade and bankruptcy. ; That, however 
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unfortunate the caſe of the wife was, there muſt be a decree for 
the plaintiff, who was an aſſignee for valuable confideration. That 
if the court Rood neuter, the aſſignees under the commiſfion 
would take the whole, and his Lordſhip decreed accordingly. Brett 
v. Forrer, 3 Ath. 403. e | 

8. The wife had 1000/7. to her fortune; and by articles before 
marriage the huſband covenanted, that he would confider himſelf 


2s a freeman of London, and if ſhe ſurvived, ſhe ſhould have ſuch 


ſhare of his perſonal eſtate as belonged to the widow of a free- 
man. Upon the death of the wife's father and mother, ſhe be- 


came entitled to 1800/, more, as next of kin. The huſband and 


the wife ſeparated. Application was made on behalf of the wife, 
for a further proviſion on this addition of fortune. Per Lord 
Hardwicke, Ch.— This court, where there is a flender proviſion 
only for the wife made before the will, on acce/hon of fortune 
to the wife, if it be conſiderable, (not if a trifle only, ) obliges the 
huſband to make a further proviſſen. The court in the preſent 
caſe thought the proviſion a flender one, and of a precarious 
nature, and referred it to the Maſter to receive propoſals for a fur- 
ther ſettlement. March v. Head, 3 Atk. 720. | 

9. Ip 1730 the huſband became bankrupt. In 173 ĩ the father of 
the bankrupt's wife died inteſtate, upon which the wife became 
entitled to one-fourth part of his perſonal eſtate, as one of the 
next of kin. The inteſtate had proved a debt of 1581 /. 7s. un- 
der the ſaid inteſtate's eſtate. The bankrupt had made no ſettle- 
ment before marriage, but afterwards had ſettled ſome _ 
works in Kent upon her and the children of the marriage. 'The 
aſſignees of the bankrupt brought a bill againſt the huſband and 
wife, Oc. to have the ſhare of the wife paid to them as aſſignees. 


- The wife by her anſwer infiſted, that her ſhare ought not to be 
applied in ſatisfaction of her huſband's creditors until after her 


deceaſe, but ought to be laid out in truſtees? names, as a proviſion for 
elf and children, if foe ſbould have any. The other next of kin in- 
ſiſted, that the debt due from the bankrupt to the inteſtate ought to 
be ſet off, and deducted out of the fourth part which the wife claim- 
ed. Sir Joſeph Jekyll, Maſter of the Rolls, by his decree directed, that 
one-fourth part of the teſtator's eſtate ſhould be placed out, and the 
intereſt thereof paid to the wife for her life, for — ſeparate uſe, and 
after her deceaſe the ſaid fourth part was to be paid to the afhgnees; 
and as to the debt owing by the bankrupt to the inteſtate's eſtate, 
the whole eſtate of the inteſtate was to be conſidered as a creditor 
of the ſaid bankrupt's eſtate. Watſon v. Maſcall, 1 P. V. 458. u. 
19 March 1132. | 
10. The-wife being entitled, under her father's will, after the 
death of his widow, to the third part of the produce of real 


| eſtate, and the huſband being in want of money prevailed on H. 


to become bound as ſecurity for him to B. for 400 J. The huſ- 
band by writing at ſame time agreed to aſſign his wife's property 
to H. as an indemnity to him. The huſband afterwards became 


indebted to H. in gel. The Bybond and ut ter this by in- 


1 
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denture aſſigned to H. all legacies and ſums of 


money bequeathed 
to the wife, by the will of her father, and all their right, &c. in 


and to the ſame, upon truft, at any time during the life of the teſ- 
tator's widow, to ſell, mortgage, or. otherwiſe diſpoſe of the 
ſame, and thereout firſt to pay the money due on the ſaid bond to 


B., then the 300 J. and intereſt to H., and to pay the rue ts the 


huſband, his executors, c. H. was called upon to pay B.'s debt, 
and 1 0 paid it. The huſband afterwards became bankrupt. 


and wife, the aſſignees and others, to have the truſts of the fa- 
ther's will executed, and the wife's ſhare applied firſt in pa 


of the plaintiff's debts, and the reſidue paid to ſuch of the defend - 


ants as ſhould appear to be entitled thereto. The wife did not by 
her anſwer make any claim upon theſe funds. T., one of the 


defendants, ſet up a claim of 491. 9 . 3d. and 180 J. and intereſt - - 


as due to her, as executrix of her father under another aſſign- 
ment made by the huſband and wife of theſe funds to him. H. 
afterwards became a bankrupt, and his aſſignees brought a ſupple- 
mental bill. Upon the hearing, Lord Nortbington, Chancellor, de- 
clared, that in firſt place H. 's — were entitled to the 


principal and intereſt ſecured to H. (ſubject to the ſubſequent di- 
rections as to the bankrupt's wife): then, that T. was entitled to 


her principal and intereſt in the next place, that V. was entitled to 


his prineipal and intereſt (this being according to their reſpectire 


iorities) ; and that the ſurplus, if any, belonged to the . 
of the huſband. The cauſe was ordered to ſtand over till the 
next term for the examination of the wife, touching her intereſt, 


which her huſband became entitled to in her right, In the next 


term the wife appeared, and upon her examination, ſubmitted to 


the court, that in caſe ſhe had ſome proper allowance made for 


herſelf and her children, the money coming to her and her huſ- 


band in her right, ſhould go to her huſband's creditors, and ſhe 


alſo ſubmitied the quantum of that allowance to the court, His 
Lordſhip. directed the cauſe to ſtand over, and in the mean time 


the parties to lay propoſals before the Maſter ; afterwards the par- 


ties came to an agreement, that 3004. ſhould. be applied for the 
benefit of the wife and her children, and the reſt ſhould go to the 


creditors of the huſband ; which terms the court thinking rea- 


ſonable, a decree was made accordingly. Wenman v. Maſon, 
1 P. V. 459. n. Trin. Vacation 170g. 1 
11. Huſband petitioned, that his wife's fortune, near 1000 J., 


ſhould be paid out of the bank to him. The wife was preſent in 


court, and was very deſirous it ſhould be ſo. The huſband ſaid 


he could make much more of it, in the way of his trade of a 


trunk-maker, than to make any ſettlement of it upon his family. 


Lord Hardwicke, Chancellor, ſaid, though he might do ſo, he 


might alſo ſpend it, and would not ſuffer the whole to be paid to 


him, but let him have the greateſt part, and ordered 400 J. to be 


ſettled on his wife and family. Ex parte Higham, 2 Vef. 579. + 

12. A freeman of London on the ſame day executed a will anda 

deed, by the laſt of 1which he aſſigned 5000 J. part of his W 
| | ts, 


rought a bill hs Jan's the father's truſtees, the huſband ' 
0 
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eſtate to the bparate uſe of his daughter, who had married with- 
out his . dee Vu whom, and alſo with her huſband, it 
appeared, he had been reconciled. Part of the fruſt of the deed 
was, that the wife ſhould not hnve porwer to give the money to her 
huſband. At the time of the execution of the deed the father 
was 72, and he died two days after. The huſband, in the lifetime 
of his wife, brought a bill to ſet aſide the aſſignment, as a fraud 
5 the cuſtom of London. Upon the hearing, Lord Hard wicle, 
ancellor, was of opinion, that the huſband was entitled to be 
relieved ; and that the 5000 l. muſt fall into the bulk of the per- 
ſomal eftate of the father, but he referred it to the Maſter to con- 
fider of a proper ſettlement for the wife, and ſaid that fuch had 
been the general rule. That the only objection was, that there were 
other proviſmt for the wife's ſeparate uſe; but that was not a reaſen- 
ing to which he could give way. That there were ſeveral caſes 
whnive there had been ſettlements by huſband gn wife, and before 
marriage, yet if a great acceſſion afterwards came, the court 
could not ſuffer him to exhauſt great part of the wife's property, 
N pee thoſe other ſettlements before. Tomiyns v. Lad- 

- droke, 2Vef. 5901. * | wn; $8 | 
13. The wife being entitled to a fum of money, died in the 
lifetime of her huſband, leaving children. The queſtion was, 
Whether the huſband was entitled to the money, without making 
a ſettlement upon the children. Per Lord Chancellor—'The com- 
pelling ſettlements at firft aroſe upon the huſband's coming into 
Equity for aſſiſtance. It is perſonal to the woman. If carried 
farther it would be attended with ill conſequences to creditors. 
No caſe where the court refuſed aſſiſtance to the huſband, after 
the death of the wife, without obliging him to make ee for 
the children. Reverſe the decree as to that part. Upon appeal 

from the Rolls, 8th Fuly 1765, Scriven v. Tapley, Amb. 5c 
14. A. being under the truſts of a bond, (executed by her fa- 
ther,) in caſe ſhe ſhould furvive him, entitled to a'portion of all 


the real and perſonal eſtate of which he ſhould die ſeiſed or poſ- 17 

ſeſſed, ſome time previous to 1778, and in her father't lifetime, a: 

and without his conſent, and without any preſent fortune or ſettle- tef 

ment, married V. In 1778 W. took the benefit of an inſolvent ſh; 

act, and his eſtate and effects were duly aſſigned to B. The fa- fa 

ther died in 1781, and by his will gave 2 the wife 8000 J., in lieu ew 

. of what ſhe might claim out of his real and perſonal eſtate under af 

the bond. The wife by her next friend brought her bill, offering N, 

to accept of 8000, and praying that the ſame might be laid out His 

and ſettled to her ſeparate uſe, and that ſome proviſion might be made ſel 

| | thereout for her children. B. filed a croſs bill, praying that an 17 
A sccount might be taken of the father's eſtate, and that he, as de 
aſſignee, might be at liberty to make ſuch election as the huſband * 

might have made under the ſaid will and bond, in caſe he had WG 
continued ſolvent. By the Maſter's report it appeared, that the 77 

wife's portion of the real and perſonal eſtate amounted to much leſs \ fo 

than 8000 J. On hearing theſe cauſes for further directions, Lord v3 


Thurlow, Chancellor, directed that the huſband ſhould make 74 
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$2ſal to che Maſter for a ſettlement on his wife, and the ifſue of 
the marriage, which was done, and the propoſal approved by the 
Maſter ; but the affignee excepted t the report, for that the Maſter 


had not received propoſals from him on the 2 of the creditors, 


nor had given them any intereſt in the fund. On the argument 
it was inſiſted, that the intereſt which the inſolvent had in right 
of his wife paſſed under the inſolvent act to B., and that ther 
fore the Miſter ought to have received propoſals from B.; an 
upon a further argument of the caſe, Lord Chancellor war clearly 
opinion, that the intereſt of V. was aſfignable ; but his Lordſhip 
thought that with reſpect to the equity of the wife, as again the 
huſband's creditors, the claim of the creditors mu be confined to 


the intereſt taken under the bond, as no benefit ac under the will, 


until after the aſfigriment, and as to ſo much, that the aſſignee ought to 
nar 9 to the Maſter, fer making ſome proviſion for the 
wife and children. His Lordſhip added, that he had conſidered the 


| ſeveral caſes upon the ſubject, and did nt find it any where decided - 
that, if the huſband made an afual aſtgnment by contract for va- 


luable conſideration, the afſignees be bound to make 

uiſſon for the wife 607 1 the \ cars aſſigned, but . G 
equity had much greater conſideration for an aſſignment 

actually made by contract, than for an aſſignment by mere operation 

of law: in which latter caſe his Lordſhip's opinion was, that when 


-the equitable intereſt of the wife was transferred to the creditors 


of the huſband, by mere operation of law, (as in the preſent caſe,) 
he ſtood exactly in the cafe of the huſband, and was ſubject pre- 
ciſely to the ſame equity in reſpect of the wife: and the huſband 


and wife and the aſſignees afterwards agreed to terms, viz. that 


one-half of the amount of the wife's portion, under the bond, 
ſhould be paid to the aſſignee in truſt for the creditors, and all the 
reſt of the funds ſettled to her ſeparate uſe for life, c., and the 
ſame was decreed accordingly. Worral v. Marlar, and Bu v. 
Pell, 1 P. V. 459. n. December 1784. 

15. B., by his will, dated February 1780, gave to a truſtee 


| 1750/., in truft to place the fame out, and to pay the intereſt 


unto; his niece Catharine during her life, and her deceaſe the 
teſtaton the principal to the children of Catharine, ſhare and 


- ſhare alike; and upon a contingency (which happened) gave to the 


ſame truſtee another ſum of 1750/. upon the ſame truſts, The 
two ſums were inveſted in the purchaſe of ſtock, "The huſband 


of Catharine, being indebted to the plaintiffs and others, on 15th 


Nevember 1788, made a general aſſignment to the plaintiffs of all 
his ſtock in trade, debts and fett whatſoever, in tr for them · 
ſelves and the reſt of his tors. The plaintiffs, as aſignees and 
truſtees, brought a bill, praying to be paid the intereſt and divi- 
dends on theſe two ſums, until they ſhould have received their 
full demands. The wife had children by her huſband. His Ho- 
nor Sir R. P. Arden, Maſter of the Rolls, ſaid, the gueſtion was, 
Whether the aſſignees were entitled to the intereſt of the funds 
for the life of the wife? that the aſſignment in this caſe was equj- 
valent to an aſſigument in law by bankruptcy ; and his Honor 
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could not ſee why the court ſhould net admit the fame-« 


in truſtees, in truſt to pay the di 
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calling on the affignees to make a proviſion for the wife: 
aſſignees were not entitled to the annuity, without making ſuch 
wien, 1 Atk.192.; that if the parties could not agree, hi 
or ſaid, he could not aſſiſt the to get it, without 
making a proviſion z: and he referred it to the Maſter, in order 
2 th aſſignees might make an offer. Pryor v. Hill, 4 Br. 
» 139, An wars © x ? 
16. Sir R. P. Arden, Maſter of the Rolls, ſaid, he hoped it 
would be underſtood, that a huſband could not, by aſſigning his 
wife's property, bar her of any equity ſhe might have in it, that 
mg 8 3 to the contrary doctrine. Pope v. Craſhaw, 
4 Br. C. C. 326. 8 . | 
17. By. a marnage-ſettlement, 50004. 3 per cents. were veſted 
Wend th the huſband' during his 
life, in caſe he ſhould ſurvive the intended wife; but there was 0 
froviſion for payment of the dividends during the coverture. The 
wife left-the buſband, and lived in adultery. On bill filed by the 
huſband to have the dividends paid to him, Lord Loughborough, 
Chancellor, ſaid, he could not diſtinguiſh between this caſe and 


that of a ſum of money ſo given, that the huſband could not ob- 


tain it but by coming, into eguity: that the delinquency of the wo- 
man was a reaſon for not giving it to her, and the court could not 
ive the whole to the huſband, on account of the wife's intereſt: 
at a part muſt be /ecured for, her, or ſhe muſt be reduced to beg- 
y : that would lead to an agreement to make a provifien for her. 
l Montgomery, 4 Br. C. C. 339. | 
- 18. The wife was entitled, under the truſts of her father's 
will, to 1000/., and alſo to the moiety of certain rents of freehold 


eſtates, and to an. intereſt in leaſehold eſtates, and other perſonal 


property, for her life, A ſettlement was made upon the marriage 


of the wife, whereby 500 l. was given to the huſband, and 5000. 


limited upon certain truſts, but no notice was taken of the other pro- 
perty of the wife. The huſband received the rents and the intereſt 


of the wife's portion for ſome time, and then became a bankrupt. 
The aſſignees brought a bill praying to be declared entitled during 


the joint lives of the bankrupt and his wife, to the income of the 
wife's moicty of the real and perſonal property of her father, and 
to ſuch other intereſt as the bankrupt was entitled to in right of 
his wife, and for an account of the arrears. Sir R. P. Arden, 
Maſter of the Rolls, was of opinion, that the ſettlement had not 


barred the wife: that he had no objefion to what the plaintiffs ' 


could get at law; but that, if they came into equity, the court 
would not extend its arms to give them any other part of her pro- 
perty withoilt a conſideration for it. The aſſignees were direct- 
ed to lay propoſals before the Maſter. Burdon v. Dean, 2 Ve. 
jun. 607. £4 | SY | ; 
19. A father gave a real eſtate (ſubject to debts and legacies) to 
truftees, to the uſe of his daughter during her 475 remainder to 
the uſe of her firſt and other ſons in tail. The daughter after her 
father's death married. The eſtate was ſold, under the ** 
on. | | 
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of the court, for payment of debts and legacies, and the produce” 
had been inveſted in ſtock, Upon further directions, the aſſignees 
of the daughter's huſband, w 


wife took a legal eſtate for life, and that it was a uſe executed. 
They prayed- that the court would order the ſurplus to be laid out 


according to the will, and then the aſhgnees would be under no 


neceſſity of coming, into equity. Lord Loughborough, Chancellor, 
faid, there was no equity to entitle the court to interfere upon the 


favour due to the wife, from any perſon claiming by legal title | 


from the huſband ;, but where the perſon claiming, in right of the 


huſband, however meritorious their conſideration, were obliged to 


come into an equitable juriſdiction to obtain the benefit of any 


part of the property, the deſtination of which was for the enjoy- 
ment of huſband and wife, the court would not apply it to the 
uſe of the huſband, leaving the wife to ſtarve. It was referred to 
the Maſter for a propoſal, . Q/wal! v. Probert, 2 Veſ. jun. 680. 


was a bankrupt, inſiſted that the 
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B in 1689, 


previous to marriage, 2 cuſtomary 
freehold eſtate was limited to huſband and wife for life, re- 
mainder to the heirs of their two bodies. There was iſſue one 


daughter, ho married the defendant H. The wife died; and 


the father married again. In 1710 a deed was prepared, by 
which, after taking notice that the father wanted 100/. to pay 
debts, and alſo 1 to give 
ter, it was declared, that ſaid 2007. ſhould be in faction of 
all her right to ſaid eflate. The money avert prope — 
ſettled upon the plaintiff, who” was a fon by the ſecond marriage, 
but the daughter did not execute this deed of 1710. In 1712 the 
father brought a bill to ſet aſide the agreement of 1910. H. and 
his wife, by their anſwer, both diſclaimed all right to the eſtate, and 
offered to releaſe her right, or join in a' conveyance, or do as the 
court directed, ſo they were not obliged to refund any mou of the 
200 J. Nothing further was done in the cauſe. Some time 
afterwards the father died, and the ſon (the plaintiff) contracted 
to ſel} the eſtate, but H. ſetting up a claim in right of his wife, 
title, unleſs H. and his wife 
joined” in the conveyance; Upon this the ſon brought a bill 
2 H. and his wife and the purchaſer, praying that the pur- 

aſer might go on with his purchaſe, and that H. and his wife 
might ſet out the nature of their claim, and be decreed to join in 
making a title, or refund the 200 J. with intereſt. The counſel 
for H. and his wife admitted, that the ſettlement made in 1689 
was not a proper method of conveying a cuſtomary eſtate ; but 


that in equity, the agreement and conſent would be conſidered as 


under a ſtrict ſettlement, and that H. s r 


to H. as a portion with his daugh- 


tiff for the 2001, Sedgwick v. Hargrave, 


29. 57. Wh; {TW 
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4 viner 203- (I. b) Offences and Crimes done by the Feme, Or 
her Baron, what, and how puniſhable. 
Fide 1. FEM covert was convicted on the 9 G. 2. c. 23. for ſelling. vb / 
x Hawk. | I gin; it was objected, that being covert ſhe could make no ks 
© contract, and therefore it muſt be taken to be the huſband's ſale ; oppre 
14» ' or if the even could have been convicted, he ought to have been G. 
joined for conformity z but the court thought the conviction right, 3 3. 
for this is not like caſes which ſound only in damages, and there coun) 
Would be a plain way to evade. the act if feme coverts could not der 
de convicted; and it was faid the wife may be convicted alone 1a 
for reſcuancy. Rex v. Crofts, Mich. 13 G. 2. Str. 1120. SD 
2. A feme covert was committed to the houſe of correction, (for AIR 
difobeying an order of two juſlices, adjudging her child to be a and 
baſtard, and ordering her to maintain it,) there to remain without whi 
dail or mainprize, except ſhe ſhall put in ſufficient ſurety to ſuffi 
orm the order. She was unmarried when the child was born, 10 4 
| | was now married. She being brought up by habeas , NE 
5 objection was taken that the juſtices had no power under 18 Eli 1 
e. 3. to make this order upon her for her maintaining the child, 
ſhe being then a married woman, and incapable of having any 
„ ſo that ſhe could neither pay money nor give ſecurity. the 
Sed per cur. A feme covert is liable to be proſecuted for crimes Str. 


committed by her. This woman has diſobeyed the order of the 
juſtices, and the 18 Elia. . 3. preſcribes the puniſhment here _ 
inflicted upon her. There is no need to ſummon the huſband in — 
a criminal proſecution againſt the wife ; and it is within 6G. 1. | 
e. 19. /. 2. the being committed for an offence, and for want of 
ſureties. Rex v. Ellen Taylor, Eaft. 5 G. 3. Burr. 1679. 


For more of Baryn and Fyme in general, ſee Abatement, 

Amercement, Appeal, Gopyhold, Cofts, Damages, Default, Em- 
3 * » Evidence, FI — 22 F ines, | (B) 
Marriage, Ne unques accouple, , | ervation | 

Outlowry, I gli, and other proper Titles, | a 


4 — 


E 


N | Barretors. | [A] 


F (B) Pleadings and Pr oceedings. E 2 


I N indictment was quaſhed for generality, being calum- Vide 
A niatrix et communis et turbulenta pacit perturbatrix ac litet, 2 Hawk. 
rixas et pugnas movit et incitavit, et quendam J. A. verbis contumeliis et & PERS 
qo abuſa fuit in dome ipfius J. A. Rexv. Taylor, Mich, * 
2G. 2. Str. 849. | | | 

, 2. Defendant was convicted on an indictment for being a 
common and turbulent brawler, and ſower of diſcord amongſt 

her quiet and honeſt neighbours, ſo that ſhe hath ſtirred, moved, 

and incited divers ſtrifes, controverſies, quarrels, and diſputes 
amongſt his majeſty's liege people, contra pacem, &c. It was 
moved in arreſt of judgment, that the charge was too general, 

and did not amount to being either a barretor or common ſcold, 
which are the only inſtances in which a general charge will be 
ſufficient. It was likewiſe objeCted, that if the words did amount 

to a deſcription of a ſcold, yet it ſhould be laid to be ad commune 
nocumentum of her neighbours, for every degree of ſcolding is 

not indictable. And the court was of opinion, that the judg- 
ment 2 to be arreſted on both exceptions, for none of the 
words uſed are the technical words, and it muſt be laid to be to 

the common nuſance. Rex v. Margaret Cowper, Hil. 19 G. 2. 

Str. 1246. n 5 ES. 
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Baſttard. a 


Py 


(B) Who ſhall. be faid a Baſtard, and who a Wees 


I. HERE a woman is ſeparated from her huſband by a di- 
vorce a menſd et thoro, the children ſhe has during the 


- 


| ſeparation are baſtards, for the court will intend a due obedience 


to the ſentence unleſs the contrary be ſhewn, But if the baron 
and feme without ſentence part and live ſeparate, the children 
ſhall be taken to be legitimate, and ſo deemed till the cpntrary be 
proved, for acceſs ſhall be intended. But if a ſpecial verdict 
Vol. I. Nan | finds 


Bastard. 
finds that the man had no acceſs, the child is a baſtard; and ſo was 
the opinion of my Lord Hale in the caſe of Dickens v. Collins, S. P. 


' Hlil. 3 Geo. 1. between the pariſhes of St. Andrew's and St. Bride's, 


| ploded. That the evi 


cg”; 8 4% 


the ſame in this as in all other caſes, a probable evidence was 


ſufficient, and it was not neceffary to prove acceſs impoſſible be. 


"tween them. Bull. L. N. P. (ed. 1790,) 113. 2 Str. 925. 3 Will. 


Rep. 275.—FV1d. alſo Rex v. Inhabitants of Bedall, Bull. L. N. P. 
112. 2 Str. 1076. | EN 

3. In Lomax v. Holmeden, the marriage being proved, and evi- 
dence given of the huſband's being frequently in London where 
the mother lived, ſo that acceſs muſt be preſumed, the defend- 
ants were admitted to give evidence of his inability from a bad 
habit of body; but their evidence going only to an improbability, 
and not to an impoſſibility, it was thought not ſufficient, and the 
plaintiff had a verdict. 2 Str. 940. Trial at bar. Bull. L. N. P. 


(ed. 1590, ) 8. C. 


4. The child of a married woman may be proved a baſtard by 
other evidence than the impoſſibility of the huſband's acceſs. 
Thus the will of the woman's father, in which he calls her by 


the name of a perſon with whom ſhe cohabited at the time of the 


4Viner 218. 


birth, the notoriety of that-cohabitation, the probability of the 
huſband's abſence during the time, (it being proved that he had 
left the place where ſhe reſided, though it did not appear where 
he went to,) the reputation in the family of the ſon's being a 
baſtard; and he and his poſterity adopting the name of his puta- 
tive father, are ſufficient grounds to enable the jury to find him 
illegitimate. Googright ex dem. Tompſon v. Saul et al. 4 Term 


Rep. B. R. 3 56. | 
(C) Who ſhall be faid a Baftard, who not. What, 
| [How conſidered in Law.] 


\* 2 

T* rule that a baſtard is nullius filius applies only to the caſe 

of inheritances. Per Buller, J. Rex v. The Inhabitants of 
Hoadnett, 1 Term Rep. B. R. 101. | 


For more of Baftard in general, ſee Deſcent, Grants, Heir, 
Removal of the Poor, "Settlement, Trial, and other proper 
titles. | 


[ 597 1 


_ Berwick, . 


» 


Certiorari was obtained to remove into the court of King's 
Bench an indictment for aſſault, from the court of Berwick. 
To that certiorari the juſtices paid no attention; and it was now 
moved to ſuperſede the ſame, on the ground that the town of 
Berwick has excluſive juriſdiction of all matters ariſing therein; 
but the court, on a full inveſtigation, found that claim not to be 
ſupported, and the indictment was removed. Rex v. Cowle, 
2 Burr. 835. | ; | 


For more of Berwick in general, ſee Trial, and other proper 
titles. . P 3 


th. — * * NI IY A. 
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Beyond Sea, C2) 


— 


(A) What is, and the Effect of Perſons being 22 
| beyond Sea, | 


CTION upon a bill of exchange drawn by ſeveral perſons in 
FA favour of three payees, plea the ſtatute of limitations; re- 
plication that one of the plaintiffs was beyond ſea when the cauſe 
of aQior., accrued, &c. Upon a general demurrer B. R. gave 
judgment for the plaintiff, for both the words and policy of the 
ſtatute extend only to caſes where all the perſons intereſted are 
prevented from protecting their intereſts by a reſidence beyond 
ſea. ' Perry and others v. Jackſon, Bart, and others, 4 Term Rep, 
B. R. 516. 1 


(B) Of Things done beyond Sea, and Pleadings. her 236. 


1. TRESPAS8 and falſe impriſonment lies in England by a native 

1 Minorquin againſt an Engliſb governor of Minorca, for ſuch 8 
an injury committed by him in that iſland. Mo/iyn v. Fabrigas, 
n ee, | 


161. 

2. But treſpaſs will not lie for entering a houſe in Canada, and 

taking che plaintiff's goods there. Dowlſon v. Mathews and ano- 
Ser, 4 Term Rep. B. R. 50g. 6 6 

For more of Beyond | | in g ene ral, ſee Evidens n e Limitat 122k 10. 


Trial, and other proper titles. 
| Nn 2 
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i Wills of Exchange, Notes, &c. 
8 | (A) What are Bills of Exchange. 
1. K Promiſſory note, while it continues in its original ſhape of 


; a promiſe from one man to pay to another, bears no ſimi. 
litude to a bill of exchange. When it is indorſed, the ſimilitude 
begins; for then it is an order by the indorſor upon the maker 
of the note, (his debtor, by the 'note,) to pay to the indorſee. 
This is the very definition of a bill of exchange. Per cur. in 
Heylin v. Adamſon, 2 Burr. 676. A | 

2. On demurrer to a declaration upon a bill of exchange, be- 


' cauſe it did not on the face of the declaration import to have been 


given for value received, the court held it a ſettled point that it 
was not neceſſary that a bill ſhould import to have been given for 


value received, and gave judgment for the plaintiff. Bayley on 


Bills of Exchange, App. n. 3. TY 

3- Plaintiff declared on the following bill drawn in his favour 
by the defendant, © Seven weeks after date pleaſe to pay to 
« M. R. 321. 175.'0ut of V. $.'s money, as ſoon as you receive 
« it, for yours,” &c. Defendant pleaded that the acceptor ne- 
ver did receive V. $.'s money. On demurrer it was objected for 
the defendant, that this is not a bill of exchange - 1ſt, becauſe it 
is not made payable to order; and, 2dly, becauſe it is payable out 
of a particular fund, and only on a contingency ; and the court 
inclined to think the bill bad on the former objection, but gave 
judgment for the defendant on the latter: for per cur. a good bill 
of exchange muſt carry with it a perſonal and certain credit given 
to the drawer; not confined to credit upon any fund, nor de- 
pending upon any contingency, except the failure of the general 
perſonal credit of the perſons drawing or negotiating the ſame. 


Dauer & Ur. v. Lord De Loraine, 3 Wilſ. 212. S. C. 2 Bla, 


Rep. 782. 


not to his order. Lord Hardiuicte 6 That has been over- ruled 


4. Action upon a promiſſory note; exception, that the 
declaration is upon the ſtatute, and yet ſets out 'a note not 
within the ſtatute, for it is only a note payable to plaintiff, and 


cc often.“ Rep. temp. Hard. 288. * „ 

5. A promiſe to pay 300 J. to B. or order in three good EA 

India bonds, is not a note within the ſtatute, Bull. Ni. Pri. 279. 
6. The court held, on error from C. B., that a note to deliver 


up horſes and a wharf, and pay money at a particular day, could 


on Bills of Exchange, App. n. 2. 


there is no contingency whereby it may never become payable z 
but it is only uncertain. as to the time, which is the caſe of all 


132. Caſe upon a promiſſory note to pay, within two months 


e bills of exchange, drafts, or undertakings in writing, being 


« ſums of money leſs than the ſum of 20-5. in the whole, 


&« which ſhall be made or iſſued at any time from and after the 


Bills of Exchange, Notes, & 649 


not be counted on as a note within the ſtatute, and therefore 
reverſed the judgment. Martin v. Chauntry, 2 Str. 1271. | 
7. Declaration by indorſee againſt the maker of a note, ſtating 
it to have been payable on the death of G. H. The note 3 
was payable on the death of G. H. © provided he leaves either of 
« us ſuſicient to pay the ſaid ſum, or we ſhall be otherwiſe able 

c to pay it.“ Held by the court not to be a negotiable note with- 

in the ſtatute, not being payable at all events. Roberts v. Peake, 

Burr. 323. YT 

8. A promiſſory note to pay money within ſo many days after the Nd. 4Viner 

defendant ſhould marry, was, on conſideration, held not to be a 238. caſe 4. 
negotiable note within the ſtatute. Beardeſley v. Baldwin, 2 Str. 
1151. a | | 

9. In an action by the plaintiff as indorſee, againſt the defend- 

ant as acceptor of a bill, upon an order importing to be payable, 
provided the terms mentioned in certain letters written by the 

drawer were complied with; the court held clearly the plaintiff 

could not recover, although the acceptance admitted a compliance 

with thoſe terms; for the order was no bill until after ſuch com- 

pliance, and if it was not a bill when drawn, it could never after- 

wards become one. King fon v. Long, B. R. Mich. 25 G. 3. Bailey 


_- 


% 


10. Where a bill was altered in a material part, viz. by acce- Affirmed on 
lerating the payment, while in the hands of the payee; the court Fro t fn 
held that this avoided the inſtrument totally, ſo that a bond. fide Cam gcge. 
holder for valuable conſideration could not recover on it as a ſe- 2 H. Black. 
turity, nor for money had and received, as it was no longer ne- Rer. 141. 
gotiable according to the cuſtom of merchants, and being a choſe 
in action, was not otherwiſe aſſignable. Buller, J. contra. Maſter - 
v. Millar, 4 Term Rep. B. R. 320. 1 

11. On error from C. B. a note to pay to B. or order, fix weeks 
after the death of the defendant's father for value received, was 
held to be a negotiable note within the ſtatute 3 Ann. c. 9.; for 


bills payable at ſo many days after fight. Cooke v. Coleman, 2 Str. 
1217.—8. P. Goſs v. Nelſon, Burr. 226. 


after ſuch a ſhip is paid off, and counts upon the ſtatute ; argued 
for-the defendant that this is not a negotiable note, being upon a 
contingency which may never happen. Sed per cur.—The paying 
off the ſhip is a thing of a public nature, and this is negotiable 
as a promiſſory note. Andrews v. Franklin, 1 Str. 24.—5S. P. Evens 
v. Underwoode, 1 Wilſ. 262. where the promiſe was to pay upon 
the receipt of the payee's wages and prize money due from his 


majeſty's ſhip the Suffolk. . ; 872 
13. 57 I 56. 3. 15 1. All promiſſory or other notes, 


«© negotiable or transferable, for the payment of any ſum or 


Nn3. 9 | « 24th 
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© Bills of Exthange, Notts, Ne. 


C 24th day of June 1775, ſhall be and the ſame are hereby de- 
« clared-to be abſolutely void and of no effect; any law, ſtatute, 
&« uſage, or cuſtom to the contrary thereof in anywiſe notwith- 


&* ſtanding.” 


17 G. 3. c. 30. / i. All promiſſory or other notes, bills of 
exchange, or drafts or - undertakings 'in writing, being nego- 
tiable or transferable, for the payment of 20s. or above that 


ſum, and leſs than 5 l., or on which 20s. or above that ſum 


and leſs than 5 . ſhall remain undiſcharged, and which ſhall 


be iſſued within that part of Great Britain called England at any 


time after the 3ſt of January 1778, ſhall ſpecify the names and 
places of abode of the perſons reſpeCtively to. whom or to whoſe 


order the ſame ſhall be made payable ; and ſhall bear date before 


or at the time of drawing or iſſuing thereof, and not on any day 
ſubſequent thereto, and ſhall be made payable within the ſpace of 
21 days next after the date thereof; and ſhall not be transferable 
or negotiable after the time thereby limited for the 88 there 
of; and that every indorſement to be made thereon ſhall be made 


before the expiration of that time, and to bear date at or not de- 


fore the time of making thereof; and ſhall ſpecify the name and 
place of abode of the perſon or perſons to whom or to whoſe or- 
der the money contained in every ſuch note, &. is to be paid; 
and that the Ggning of every ſuch note, &c. and alſo of every 
ſuch indorſement, ſhall be atteſted by one ſubſcribing witneſs at 
the leaſt, c.: and that all promiſſory or other notes, &c. being 
negotiable or transferable, for the payment of 20 s. or above that 
ſum and leſs than 5; J., or in which 205. or above that ſum and 
leſs than 5 l. ſhall remain undiſcharged, and which ſhall be iſſued, 
Sc. after the ſaid 1ſt day of January 1978, in any other manner 


than as aforeſaid, and alſo every indorſement, Cc. other than as 


aforeſaid, ſhall and the ſame are hereby declared to be abſolutely 

void &c. f ö d | 
By 15 G. 3. c. 5 1. / 2., and 17 C. 3. c. 30. /. 2., iſſuing and ne- 

gotiating bills or notes eontrary to the regulations of thoſe ſta- 


tutes, are prohibited under a penalty not exceeding 201. nor leſs 
than 51. 


14. A bill may be addreſſed by the drawer to himſelf. Burr. 
1077. But in legal operation it is rather a note than a bill. Bai 


: on Bills of Exchange, n. 10 | 


15. Error from C. B. in cafe upon a' promiſſory note entered 


into by A. to pay B. ſo much for a debt due to B. from C. It 


was objected that this not being for value received, was not with- 
in the ſtatute 3 Ann. c. g., and primd facie the debt of another is 
no conſideration to raiſe_a promiſe, But the court held it to be 


within the ſtatute, being an abſolute promiſe, and every way as 


negotiable as if it had been generally for value received. Popple- 
well v. Wilſon, 1 Str. 264. | | , 

16. If a bill of exchange is given partly for a good confider- 

ation, partly for an ittegal one, (as money won at play, ) it is bad 

fo the whole; for the ſecurity is entire, though the contract is 

diviſible. - Per Deniſon, J. Robinſon v. Bland, Burr. 1082. 0 
| INS. | | 17. 
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17. A note void by the ſtatute againſt gaming, g Ann. c. 14. is 
bad even in the hands of an innocent indorſee for valuable con- 
ſideration, - Bowyer v. Bampton, 2 tr. 11559, © 

18. So where the conſideration is uſurious. Lowe v. Waller, 
Doug. 1 l | 3 

19. By 31 C. 3. c. 25. J. 3. it is enacted, That there be raiſed, 
c. the Freist rates and duties following; that is to ſay, 

For every piece of vellum, Cc. upon which any bill of ex- 


change, draft, or order, for the payment of money on demand, 


ſhall be engroſſed, Sc. where the ſum ſhall amount to 4o x. 
and ſhall, not exceed 5 /. 56. there ſhall be charged a ſtamp Jay 
of 3 d.: and where ſuch ſum ſhall exceed 5 J. 5 5s. and ſhall not 
exceed 30 J. a ſtamp duty of 6d.; and where ſuch ſum ſhall 
exceed 30/4, and not exceed 50/.a ſtamp duty of 9d. and where 
ſuch ſum ſhall exceed 507. and not exceed 100/. a ſtamp duty 
of 17. and where ſuch ſum ſhall exceed 100 J. and ſhall not ex- 
ceed 2001. a ſtamp duty of 1 5. 6d. mw 
or every piece of vellum, &c. upon which any promiſſo 

note or other note for the payment of money on demand, which 


may be re · iſſuable from time to time after payment at the place 


where the ſame was firſt iſſued, in the manner hercinafter direct- 
ed, but not otherwiſe, ſhall be engroſſed, Sc. where the ſum 
ſhall amount to 40 5. and ſhall not exceed 5/. 5.5. there ſhall 
be charged a ſtamp duty of 3 d., and where ſuch ſum ſhall exceed 
J. 5 5. and ſhall not exceed 30 J. a ſtamp duty of 64.; and where 
Lach ſum ſhall exceed 30 J. and ſhall not exceed 50/7. a ſtamp duty 
of 9d. and where ſuch ſum ſhall exceed 50/7. and ſhall not ex- 
ceed 100 J. a ſtamp duty of 1 s.; apd where ſuch ſum ſhall exceed 
100 l. and ſhall not exceed 200 J. a ſtamp duty of 15. 6d. _ 
For every piece of vellum, Wc. upon which any promiſſory 
note or other note for the payment of money to the bearer on de- 
mand, which may be re-ifſued from time to time after any pay- 
at the ſame place, or any other place than where the fame 


was firſt iſſued in the manner hereinafter directed, ſhall be en- 


groſſed, Sc. where the ſum, Cc. ſhall amount to 40 5. and ſhall 
not exceed 5 /. 5s. there ſhall be charged a ſtamp duty of 6 d.: 
and where ſuch ſum ſhall exceed 5 J. 5 5. and ſhall not exceed 30/7. 
a ſtamp duty of 15. 3 

For every piece of vellum, Cc. upon which any bill of ex- 
change, draft, or order payable otherwiſe than on demand; or 
any promiſſory note or other note payable otherwiſe than to the 
bearer on demand, ſhall be engroſſed, Sc. where the ſum, c. 
{hall amount to 40s. and ſhall not exceed 307. there ſhall be 
charged a ſtamp duty of 6d.; and where ſuch ſum thall exceed 
30 l. and ſhall not exceed 504. a ſtamp duty of 9 d.: and where 
ſuch ſum ſhall exceed 50/. and ſhall not exceed 100 J. a ſtam 
duty of 1. and where ſuch ſum ſhall exceed 100 J. and ſha} 
not exceed 200 J. a N duty of 15s. 6d. 8 

For every piece of vellum, &c. on which any bill of exchange, 
promiſſory note, or other wee Fuß, or order payable on demand 

Na r 
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or otherwiſe, ſhall be engroſſed, Ge. where the ſum ſhall exceed. 


2001. there ſhall be charged a ſtamp duty of 27. 


All which rates and duties ſhall be payable and paid by the | 


perſon or perſons reſpectively making or ſigning ſuch bills of ex- 
change, promiſſory notes, or other notes, drafts, or orders. | 

Sec. 3- Provided always, that nothing herein contained 
ſhall extend to charge any foreign bill of exchange which 


all be drawn in ſets, according to the cuſtom of merchants, 


with any higher rate of _ than the rate following z (that is to 
ſay,) where the ſum ſhall not exceed 100 l. x 53S ſhall be 
charged a ſtamp duty of 69. ; and where ſuch ſum ſhall exceed 
100/. and ſhall not exceed 200 J. a ſtamp duty of 9d. ; and where 


ſuch ſum ſhall exceed 200 J. a ſtamp duty of 1 5. : provided that 
every bill of each ſet of ſuch bills ſo drawn ſhall be charged 


with the like we according to the rate above mentioned. 
Se. 4. Provided alſo, and be it further enacted, that no- 


thing in this act contained ſhall extend to charge any draft, 


or order for the payment of money to the bearer on demand, 


bearing date on or before the day on which the ſame ſhall be 
iſſued, drawn upon any banker, &c. reſiding, c. within ten 


miles of the place where ſuch draft or order ſhall be actually 
drawn or ifſued. TH LEY". nd 
Sec. 6. If any bill of exchange, promiſſory note, &c. by this 
act intended to be ſtamped as aforeſaid ſhall be engroſſed, 
c. on vellum, Cc. which ſhall not be ſtamped, or which 
ſhall be ſtamped with a ſtamp of a lower denomination 
or value than by this act is directed, then there ſhall be 
due, anſwered, and paid to his majeſty the full rate or duty 
hereby chargeable thereon as aforeſaid ; and which rate or duty 


| ſhall be payable 1 all and every perſon or perſons ſeverally 


and reſpectively who ſhall draw or make, and utter and ne- 

gotiate, Cc. any ſuch bill of exchange, promiſſory note, &'. 
Sect. 7. Where any promiſſory note, or other note for the pay- 

ment of money to the bearer on demand, which ſhall contain any 


 -ſum notexceeding 5/. 5 ., and ſhall he marked or ſtamped wi 


2 mark or ſtamp to denote the rate or duty of 3 d. hereby im- 


poſed ; and alfo where any ſuch note which ſhall contain any ſum 


exceeding 5; J. 5 5, and not exceeding 30 J. and ſhall be ſtamped, 


Sc. with the ſtamp, c. to denote the rate, &c. of 6d. hereby 


impoſed ; and alſo where any ſuch notes which ſhall reſpectively 


contain any ſums exceeding 30 J. and not exceeding 200 J. and 


ſhall be marked, &c. with any the reſpective marks, c. to de- 
note the rates and duties reſpectively hereby impoſed on the 
ſame, Cr, ſhall be paid by the perſon by whom the ſame ſhall 


have been made or figned, and jfir/ yu and negotiated, and at 
a 


the place where the ſame were firſt iſſued and negotiated ; it ſhall and 


may be lawful for the perſon, Sc. ſo paying the fame, at an 
time afterwards, and ſo from time to time, c. after every fuck 
payment thereof, but not otherwiſe, again to iſſue, &c. ſuch notes, 
Sc., and every ſuch note * ſtamped as laſt aforeſaid, which 

e | tall 


| 
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ſhall, be paid by any perſon other than the perſon making the 
| fame, or at any place other than the place of ' iſſuing the ſame, in 


purſuance of any direction, Cc. for the payment thereof, con- 


tained in ſuch note, ſhall be taken to be wholly diſcharged, and 


ſhall be no longer negotiable; but ſhall be forthwith cancelled ; 
and if any perſon ſhall again iſſue any ſuch note, Cc. after any 
payment thereof by any perſon other than the perſon making the 


ſame, or at any place other than the place of iſſuing the ſame, in 


manner laſt mentioned, or if any perſon named in ſuch note for 
the payment thereof ſhall after ſuch payment thereof neglect 
to cancel the ſame, every ſuch perſon - ſhall for every ſuch 
offence forfeit the ſum of 20/.; aud if any ſuch note, c. ſhall 
be again ifſued, c. then there thall be due the like rate or 


duty which ſhall appear to have been charged thereon before the 


firſt iſſuing the ſame, &c., and which note, &c. ſhall be payable 


by every perſon who ſhall again ifſue, utter, or negotiate any ſuch 


note. | 

Sect. 8. All promiſſory notes, or other notes for the payment 
of money to the bearer on demand, reſpectively not exceeding the 
ſeveral ſums of 5 . 55s. or 3o/. as aforeſaid, which ſhall be re- 
ſpeQively ſtamped with the duties of 1s. or of 6d. hereby im- 
poſed, ſhall be re- iſſuable by the perſon making the ſame, not- 


withſtanding ſuch note ſhall have been paid by the perſon making 


the ſame, or any other perſon, in purſuance of any-ſuch direction 
for the payment thereof, &c. | 8 

Gect. 9. Every ſuch promiſſory note, or other note for the pay- 
ment of money to the bearer on demand, which ſhall be iſſued 


after ſuch payments ſhall be due and payable to, and the property 
of, the perſon holding the ſame 5 and ſuch perſon may maintain 


an action thereupon in ſuch manner as he might do upon the 
firſt iſſuing the ſame. / 2 
Sect. 10. Every perſon who ſhall write or ſign, or accept or 
pay, any bill of exchange, promiſſory note, &c. without the ſame 
being firſt wr = rw" Wy Sc. ſhall forfeit the ſum of 20/. 
Seck. 11. No perſon ſhall have power, by virtue of this act, 


to make any bills, &c. in any other manner than they might have 


lawfully made the ſame before the paſſing of this act, We. 
©. Se. 19. No bill of exchange, promiſſory note, c. liable to 


the duties by this act impoſed, ſhall be pleaded or given in 
evidence in any court, unleſs the vellum, &c. on which ſuch 


bill, Sc. ſhall be engroſſed, &c. ſhall be ſtamped or marked with 


a lawful ſtamp or mark, to denote the rate or duty as by this act 


is directed, or ſome higher rate or duty in this act contained; 
and it ſhall not be lawful for the commiſſioners or their officers 


to ſtamp or mark any vellum, &c. with any ſtamp, &c. directed 
to be uſed by virtue of this act, at any time after any bill 
of exchange, promiſſory note, &c. ſhall be engroſſed, &c. there» 


on, under any pretence whatloeyer, 
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— (8) Demandable and payable, when, how, and of 


| whom. 


1. PHE holder of a bill or note muſt demand payment within a 
reaſonable time after the ſame becomes due. What is a 

reaſonable time is a queſtion of law. Tindall v. Brown, 1 Term 
Rep. B. R. 167. 


8. P. Metcalfe v. Hall, cited in the above caſe, and in d on 


Bills of Exch. 29. and in Appleton v. Stueetapple, B. R. M. 
23 G- 3. Bailey, App. n. 6. and Chamberlyn v. Delarene, in 
2 Will. 353. But vi. contra, Doug. 515. Hankey and Trotman, 
1 Blackft. 1. Mainwaring and Harriſon, 1 Str. 508. Goodman and 
Shepway, M. 11 G. 2. B. N. P. 276. by which it appears to 
have formerly been tlie rule, that the jury ſhould determine what 
is reaſonable time. | e 

2. If the parties live at a ſmall diſtance the next day is a reaſon - 
able time; if at a greater, they ſhould, write by the next poll. 
Tindall v. Brown, 1 Term Rep. B. R. 169. | 

3. Three days grace are allowed on promiſſory notes as well as 
on bills of exchange: for per cur. the flat. 3 & 4 An. c. g. was 


paſſed, in order to put them on the ſame footing in all re ſpects. 


Brown v. Harraden, 4 Term Rep, B. KR. 148. 

4- No days of grace are allowed on. bills payable at ſight. 
Beater. ſ. 254. 256. 1 ed. p. 448. Bailey 32. | 
- $- Three days grace are allowed on a promiſſory note payable 
to A. without adding “ to his order,” or © to. bearex;”—there- 

fore a plea of the ſtatute of limitations where the fx years 
wanted oue day of being complete, including the days of grace, 
was not ſupported. Smith v. Kendall, 6 Term Rep. B. R. 123. 

6. An inland bill, payable at ſo many days after fight, became 
payable, allowing the days of grace, on the 24th April. The 
acceptor negleCted to take it up (after a demand upon him) till 
after banking hours of that day. And Lord Kewyon, C. J. was of 
opinion, that a tender at any time of the laſt day was ſufficient 
as in other payments; but Buller, J. contra, thought that the ac- 
ceptor is bound to pay on demand, at any reaſonable time of the 
third day of grace. 'The caſe was determined upon other grounds. 
Lefiley and Mills, 4 Term Rep. B. R. 172. 4; 


7. The demand of a, foreign bill, fo as to entitle the party to 


t, muſt be made by a notary public, to whom credit is given, 
auſe he is a public officer; and I am not ſatisfied that this is 
not alſo neceſſary for the ſame purpoſe in the caſe of an inland 
bill. Per' Buller, J. ibid. | 

8. The party making the demand muſt have authority to re- 
ceive the money; and if the perſon on whom the demand is 
made be ready to pay the amount of the bill, he does all that the 
law requires of him, and is not liable to pay any fees of noting or 
proteſting. Per Buller, I. ibid. : 

9. When the drawee has accepted, he becomes the original 
debtor, and due diligence muſt be ufed in applying to D—_ The 

; awer 


| ſhould fall on 
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drawer is only liable in default of payment by him, due diligense 
having been uſed. Heylin and Adamſon, Burr. 674.—8S. P. Brom- 
ley v. Frazier, 1 Str. 441. Ruſhton v. Aſpinall, Doug. 679. 

10. The maker of a promiſſory note is as the acceptor of a bill 
of exchange; and, therefore, before the indorſee of a note can 
ſue the indorſor, he muſt ſhew due diligence to get the money 
from the maker. Burr. 676, Heylin and Adamſon. 

11, To entitle the indorſee to recover againſt the indorſor of a 
note or bill, or the drawer of a bill, it is not neceſſary to ſhew a 
prior demand upon any perſon, except upon the original debtor in 
_ caſe, viz. the maker of the note or acceptor of the bill. 


(E) Of Bills payable to Bearer, 


11TH defendant gave to A. a caſh-note on his banker in the 

following words, © Pay to ſhip Fortune, or bearer n 
A. loſt this note, which came into the hands of the plaintiff, a 
bond fide holder, for a valuable confideration. It was urged for 


the defendant, that this was no negotiable inſtrument. But per 


tot. cur. Bearer” is a good deſcriptio perſone of him who is to re- 
ceive the contents, and ſuch a note is moſt peculiarly negotiable, 
which is in its nature payable from hand to hand. The plaintiff 
may recover upon this inſtrument in his own name. Grant v. 
Vaughan, 3 Burr. 1516. 1 Blackft. 485. Vi. contra, 4 Vin. 243. 
c. 1, 2. 8 5 

2. On an action brought by a Bond fide holder of a bank- note, 
which had been ſtolen from the payee, Lord Mangſield ſaid, bank-" 
notes are not goods nor ſecurities, nor documents for debts, but 
are treated as money, as caſb to all intents and purpoſes ; and the 
reaſon why money cannot be followed in the hands of an inno- 
cent holder is, its currency, which applies equally to bank-notes. 
Miller v. Race, 1 Burr. 452. 

3. If the drawer and acceptor in concert make a bill payable 
to a fictitious payee, and indorſe it accordingly, it may be reco- 
vered upon as a bill payable to bearer. Gibſon v. Minet, H. Blackſ. 
569.—8. P. Collis v. Emmett. H. Blaciſt. 313, Vere v. Lewis, 
3 Term Rep. B. R. 182. 

4. If a bill be made payable to the pump at Aldgate or order, it 
may be recovered upon as a bill payable in effect to the bearer. 
Semb, 3 Term Rep. B. R. 177. 

5. 1 blank indorſement makes a bill payable to bearer, 
Doug. 639. | 


(F) Where the Words are imperfeR. 
Ain payable to Henry Davis or order got into the hands of 
another Henry Davis, than the intended payee, being after- 
wards put in ſuit by his indorſee, a hend Ade holder; Lord Kenyon 


C. J. was of opinion that he ſhould recover, and that the loſs 
the drawer, through whoſe imperfect deſcription a | 


- 
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the payee it had been incurred ; but the other three judges contra, 


for the averment in the declaration, “ that the /aid H. Davis in- 
« dorſed, c. is not verified. Mead v. Young, 4 Term Rep. 
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(G) Drawer. Chargeable in what Caſes. 


* 
. 


| 1.BY drawing a bill, the drawer undertakes that it will be accept. 
| ed; and therefore if the bill be not accepted, he is liable to 


pay immediately, although the time limited by the bill be not ex- 
pired. Milford v. Mayor, Doug. 5 5.—8. P. Bright v. Purrier, 
cited B. N. P. 269. and Macartey v. Barrow, cited 3 Ww/. 17. 
But ſee the caſe of Campbell v. Hrench, 6 Term Rep. B. R. ſemb. 
conte. 2. ö N Nb 

2. A proteſt for non-acceptance, or notice to the drawers, are 


unneceſſary where the drawee has no effects of the drawer in his 


hands; for the drawer muſt know that he has no-right to draw 


upon him. Roger v. Stephens, 2 Term Rep. 713.—S. P. Bicker- 


dike v. Bolman, 1 Term Rep. B. R. 405. | 

3. If the holder preſent the bill for acceptance, and that be re- 
fuſed, he muſt give regular notice to ſuch of the preceding par- 
ties as he means to reſort to for payment; and if he delay notice 
unreaſonably, he muſt bear the loſs; although he gave notice be- 
fore the bill is due. Bleſard v. Hirfl, 5 Burr. 2670. Goodall v. 
Dolly, 1 Term Rep. B. R. 713. | 2 | 
4. The payee ſued the drawer on two bills for non-payment by 
acceptor ; but not proving notice to the defendant of the non- 
payment, or any thing amounting to ſuch notice, he was non- 
ſuited. Dagghſo v. Weatherby, 2 Blackſt. Rep. 744. 

5. Any thing that amounts to giving credit to the acceptor, 
diſcharges the drawer, Sir J. Hanley v. Trotman, cited B. N. P. 
2 . : 
= Notice to the drawer muſt be not only that the acceptor 


-has failed to pay, but alſo that the holder will not give him credit, 


but will look to the drawer for payment. Tindal v. Brown, 
I Term Rep. B. R. 170. * 

As to what is reaſonable time, vide ſupra (B). | 
7. If the indorſor of a note have paid part of the money, that 


will diſpenſe with the neceſſity of proving a demand on the maker. 


| Paughan v. Fuller, 2 Str. 1246. B. N. P. 273+ 


8, Want of notice is not waived by a ſubſequent promiſe to 
pay, made under an impreſſion of his being liable to do ſo. Good- 
all v. Dolly, 1 Term Rep. B. R. 713. oy | 

9. Want of notice will not diſcharge a drawer where the 


drawee has no effects in his hands, even though the drawer ſhould 


be able to prove any actual loſs ariſing to him from the want of 
notice. Semb. Rogers v. Stephens, 2 Term Rep. B. R. 718. 

10. At any rate anſwering to a ſubſequent demand, A. muff 
tc be paid, will make him liable, for this is an admiſſion that he 


had no right to draw, and is not not damnified, Jhid,-9,P, Aut 


ſon v. Bailey, cited B. N. FP. 276. 


\ 
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dorſee muſt do and prove. 


1. T HE defendant indorſed his name on a blank check, in the 


form of a promiſſory note, for one G. to raiſe money, 


| which he accordingly did, by filling up the blanks and diſcounting 


the note with the plaintiff, who knew the nature of the tranſ- 
action; the defendant, on G.'s failing, refuſed to pay, on the 
ground that an indorſement is not valid, unleſs upon a bill or 


note then exiſting, The court held him liable; and per Lord 


Mansfield, the indorſement on a blank note is a letter of credit 


for an indefinite ſum, it is ſaying, © truſt G. to any amount, and 
„. I will be his ſecurity.” Ruſſel v. Langflaffe, Doug. 5 14. 
S. P. Collis v. Emmett, H. Biackſt. 314. ; / 


2. A bill of exchange drawn on the defendant was in theſe 


words, “ Pleaſe pay to us or our order, 2 Maydwell, John 
. Maydwell;” indorſed Fohn Maydwell. 'The 

and ſon, but not partners; the indorſement by the ſon. . This was 
held by the court to be a good indorſement; becauſe by making 


aydwells were father 


the bill payable to our order, they made themſelves partners as 
to this tranſaction. A new trial being therefore granted, the 


cauſe came on again before Lord Mansfield at Guildhall, when 
«the jury all declaring the univerſal cu/lom of merchants to be other- 
. wiſe, his Lordſhip ſaid he did not think the caſe ſo decided as 


not to admit of proof of ſuch contrary cuſtom, and a verdict 
was accordingly found for the defendant. Carrick v. Vickery, 
Doug. 653. n. | 


3. The plaintiff declared upon a promiſſory note made to 2 


ſeme covert, and by her indorſed to him, and on argument, judg- 
ment was given for the defendant; the right being in point of 


law veſted in the h¹band, and the wife having no power to diſ- 
poſe of it. Connor v. Martin, 1 Str. 5 16. | 
4. On error from C. B. it appeared to be an action by an in- 


dorſee of a promiſſory note, indorſed by a woman as adminiſtra- 


trix: a demurrer to the declaration, and judgment for the plaintiff. 
Affirmed. Robinſon v. Stone, 2 Str. 1260. 2 Burr. 1225. 
5+. A note payable to B. or order, was indorſed thus, “Pray pay 


e the contents to C. In the declaration the indorſement was 


ſet out as payable to C. or order. At the trial it was objected 
there was a variance; but the court held that as the note was. in 


itt original creation indorſable, it would be ſo in the hands of the in- 


dorſee, though not ſo expreſſed in the indorſement, and therefore 
1 being in ſubſtance agreeable to the count, there is no variance. 
* N. P . 27 5 . P 5 | : - 
6. Where in the declaration the indorſement was ſet out to be 
for value received; but, being produced, bad it not; Eyre, C. J. 


allowed the indorſement to be filled up in court, notwithſtanding - 
[the caſe of Clements v. Jenkins, P. 3 G. 2. was cited, where 


* 


Lord Raymond refuſed to let it be done. Bid. 4 
„ | 7 5 7 A 
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7. A bill was indorſed by the payee to A., but the words 
« or order were originally omitted in this indorſement, and 
afterwards put in by another hand before the trial. A. indorſed 
to the plaintiff, to whom the defendants (acceptors) refuſed pay. 
ment; and producing ſeveral witneſſes at the trial to prove this 
ſuch a confined indorſement as to 'reftrain — ob- 
tained a verdict. But the court held that the law was clearly 


fſettled to the contrary, and that the evidence was inadmiffible, 


8. P. | 
4Term Rep. 
B. R. 825. 


and therefore granted a new trial. Edie v. Eaſt India Company, 
2 Burr. 1216.—S.P, More v. Manning, Com. Rep. 311. 4 Vin. 
Ar. 248. ca. 14. Atcheron v. Fountain, 1 Str. 557. 

B. In the above cafe of Edie v. The Eaft India 3 Demfon 
and Wilmot, Juſtices, held that a bill originally negotiable muſt 
always continue fo, notwithſtanding any reſtrictive words in the 
indorſement. 2 Burr. 1224—6. ” 

9. But in the ſubſequent caſe where a bill was drawn by A. on 


| 3 to C. or order, and indorſed by C. in theſe words, 
S) 


e within mul be credited to D., value in accu, D. being 
indebted to B., and the bill being ſent to B., and accepted by 


dim, and he having given notice thereof, and that he had placed 


it to D.'s account, the court held, that this was ſuch a ſpecial 
indorſement, as reſtrains the negotiability of the bill. Buller, 
J. contra. Anchor v. The Bank of England, Doug. 638. 

10. A bill of exchange with a blank indorſement being ſtolen 
and negotiated, an innocent indorſee was allowed to recover againſt 
the drawer ; for per cur.— There is no difference between a note 
indorſed in blank, and one originally payable to bearer; they both 
go by delivery, and poſſeſſion proves property in both caſes, 
Peacock v. Rodes, Doug. 633. 

11, The indorſement of a bill is, as between the indorſor and 


indorſee, a new bill of exchange, the indorſor ſtanding in the 


place of the drawer; if the drawee refuſes payment, and the in- 
dorſee is diligent, his immediate remedy is againſt the indorſor. 
He has alſo another remedy againſt the original drawer, but it is 
not neceſſary to have made a demand upon him in order to make 
the indorſor liable. Per cur. in Heylen v. Adamſon, 2 Burr. 
674—6 | | 
gh 2. A bill was indorſed by A. to B., and by B. to the plaintif, 
who ſued A. to execution, but afterwards let him out on a letter of 
licence without paying the debt. He then ſued B., for whom the 
defendant became bail, and B. not paying, this action was brought 
"againſt defendant,'who inſiſted the debt was diſcharged by the im- 
priſonment'of X, But per cur. Each indorſer is independent of 
the reſt, and the bill -holder has a right to ſue all the indorſors 
till the bill is ſatisfied; the ſatisfaction by impriſonment is only a 
diſcharge of the identical perſon ſo impriſoned ; it does not even 
diſcharge his goods after his death, ſince the ſtatute of 15 1. 
f og leſs any other perſon. Hayling v. Mulhall, 2 Blackf. 
Rep. 1235. | | 
13. But where A. drew a note payable to B. who indorſed to 
C., C. ſued A., and having proceeded to interlocutory * 
p \ , f ' * 


"_ 
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4. bail paid the debt and coſts ; but at the ſame time an inſtru- 


ment was executed between the bail and C., by which C. effigned 
the note to the bail, (as having purchaſed it,) together with the 
interlocutory judgment, and a power of attorney to uſe his name 
in ſuing B. In an aQion brought by the bail in the name of C. 
againſt B., the court held the indorſor was diſcharged by the 
payment by the bail in the former action, as much as if the 
drawer had paid the money himſelf. Hull v. Pitfield, 1 Will. 46, 
8. P. Bacon v. Searle, H. 88. 8 | 


What is Bell tobe ue diligence by the flu, wide te (B). 
As to the effet of indorſement after the bill is due, vide poſt (K). 
Where the indorſee is bound to-prove the ſignature of any of the pre. 
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(I) Acceptance, What is a good Acceptance, 4 Vin. 249. . 


1. ACTION againſt the acceptor of an inland bill of exchange, 


the acceptance was by parol only, a verdi& having been 
given for the plaintiff, a new trial was refuſed, for the general 
words uſed in the ſtat. 9 & 10 V. 3. c. 17., and the 5th ſection 
of the ſtat. 3 & 4 Ann. c. g., making all acceptances not in writ= 
ing void, are reſtrained by the words that immediately follow in 
that ſeCtion, and by the proviſo in the gth ſection, fo as to ap- 
ply only to diſcharge the drawer from all expences of proteſting, 
c. for non-payment, and not to take away the remedy againſt 


the acceptor for the principal ſum. Lumley v.-Palmer, B. R. 


H. 74.8. C. 2 Str. 1000. | 

2. Whether an acceptance is conditional or abſolute, is a queſ- 
tion of law. X. Shrat v. Mathews, 1 Term Rep. 183. 

3. Whether the acts of the drawee amount to an accept 
is a queſtion of u Pillant v. Van Mierop, 3 Burr. 1663. 

4. One White drew on plaintiffs ; they accepted on his offering 
them a credit on defendants ; then wrote to defendants to know 
te whether they would accept ſuch bills as ſhould draw for 
« the amount on the credit of White.” Defendants agreed to 
honour their bill, bat afterwards, and before any bill was drawn, 
wrote to forbid plaintiffs drawing on them, as White had 
failed. Plaintiffs, however, drew the bill in queſtion, Which 
defendants refuſed to honour, It was urged for the defendant, 


that this was nuuum pactum, as being a promiſe to pay a paſt debt 


of another, and without the conſideration of forbearance to ſue 


White and as the defendants did not accept, it is not within 


the cuſtom of 'merchants. But, | 
Per tr. There is no caſe to ſhew that a promiſe in evritg 
can be void as being mum pactum. 
In the uſage and cuſtom of mertharts no undertaking is void for 
nuduy 


If V. had not obtained for the plintiffs'a eredit on the de- 
fendants, the plaintiffd might have foed him ; the forbEarance tb 
ö N ue 
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Aveo conſequence of getting the credit, is a ſufficient confidera. 


for any promiſe. 
A promiſe to accept is the ſame as an actual acceptance ; it is an 
admiſſion of effetts of White in their hands, and a promiſe to ap- 
ply them to diſcharge plaintiffs? bill. ' | 
An agreement to honour plaintiffs* bills is a promiſe to pay them, 
which is an acceptance on a collateral writing, and good. Pit- 
dans v. Van Mierop, 3 Burr. 1663. | 
F. Where the defendant (who was a partner with the drawers 
in a particular branch of buſineſs) wrote his name upon a piece 
of blank paper with a ſhilling ſtamp thereon, and delivered the 
| ſame to the drawers, for the -purpoſe of drawing a bill of ex- 
change for ſuch ſum, payable at ſuch time, and to ſuch perſon 
or perſons as they ſhould think fit; this was held a binding ac- 
ceptance. Collis v. Emmett, H. Blackft. 31 4.—S. P. Doug. 514. 
6. Upon a requeſt to A. to accept a bill and draw upon B. for 
the like ſum, the mere act of drawing upon B. does not amount 
to an acceptance, for he never meant to make himſelf liable un- 
leſs the bill on B. were honoured. Smith v. Niſſen, 1 Term 


Rep. B. R. 269. | " | 
7. It is a general rule that the mere anſwer of a merchant to the 


drawer of a bill, „that he will honour it,” is no acceptance; but 
if accompanied with ſuch circumſtances as may induce a third 
perſon to take the bill by indorſement, it may amount to an ac- 


_ ceptance, though contained in a letter to the drawer. Pierſon v. 


Dunlop, Coup. 571. | 

8. If the drawee ſays he cannot accept . fillthe Navy bill is paid,” 

it is an undertaking to accept, when the Navy bill is paid. Bid. 
9. An agreement to accept a bill is {till but an agreement, and if 

_ It is conditional, a third party cannot claim the benefit of it, ex- 

cept ſubject to the conditions. Maſon v. Hunt, Doug. 297. | 
10. A bill was drawn as follows: „To Mr. R. Withy; Sir, pleaſe 

« to pay to Mr. Scot, or order, 30l. Thomas Newton.” Scot indorſed 


to the plaintiff, who preſented the bill for acceptance, and the 


drawee (defendant) underwrites thus“ Mr. Fachſon, pleaſe to 
cc pay this note, and charge it to Mr. Newton's account,” It. was 
inſiſted that this was no acceptance; the defendant did not in- 
tend to become the principal debtor; it was only a direction to 
pay out of a particular fund; and if there were no ſuch fund, 
the _— was not to be paid. But per cur.—'The underwriting 
is a di 
what account it is to be placed when paid; that is a tranſaction 
between them two only; and this is elearly a ſufficient accept- 
ance. Moor v.'Withy, Tr. 10 Geo. 3. B. R.—B. N. P. 270. 
11. The defendant accepted, to pay when yoode conſigned to 
him, and for which the bill was drawn, were ſold. If the holder 
. chooſes, this acceptance is binding, Smith v. Abbott, 2 Str. 1152, 
8. P. Banbury v. Leſſet, 2 Str. 1212. N 
12. Where a bill of exchange was drawn on 4. reſiding in Lone 
den, by a conſignor of goods, living abroad; on its being pre- 
ſented for acceptance, A. ſaid he could not then accept, . 


ion to Fackſon to pay the ſum, and it ſignifies not to 


* 


Qt 1.4 


On a ſecond application, A. ſaid the bill would be paid even if 
ip were left. This is only a conditional acceptance depending 
upon two events, the ſhip's arriving at London, or being loſt. 
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he did not know whether the ſhip would arrive at London or Bi 


Sproat v. Mathews, 1 Term Rep. B. R. 183. 2. 

8. An acceptance to pay a 4% ſum than that mentioned in the 
* is good if agreed to by the holder. Wegerſlefe v. Keene, 
1 Str. 214. | 
9. An acceptance may be to pay at a different place from that 
in the bill. Bi/bop v. Chitty, 2 Str. 1195. ted, 

10. If a bill be drawn on a ſervant, with a ditection to place 
the money to the account of his maſter, and the ſervant acagpt 
it generally, this renders him liable to anſwer perſonally to an 
indorſee. Thomas v. Biſhop, 2 Str. 99. 


(K) Acceptor. Liable in what Caſes. 


I. W HERE the drawee accepts conditionally, the holder may 
chooſe whether he will be ſatisfied with 
he proteſts the bill for non-acceptance, the acceptor is diſcharged. 
Sproat v. Mathews, 1 Term Rep. B. R. 182. | 
2. If there is a virtual acceptance, on conſideration that goods 
ſhall be conſigned to the acceptor to anſwer the bill; the holder 
of the bill, by taking the goods and ſelling them, diſcharges 


the acceptance. Maſon v. Hunt, Doug. 297. 


3. A bill was drawn payable on the firſt of January, and the 
drawee accepts it payable on the firſt of March the holder, per- 
ceiving this enlarged acceptance, ſtruck out the firſt of March and 
put in the firſt of January, and at that time ſends the bill for pays 


out the firſt of January and inſerts the firſt of March again. In 4 — 


an action brought on this bill, the court held that the acceptor 
continued bound. Price v. Shute, Bea et, ſ. 222. 

4. A meſſage from the holder to the acceptor, © that the buſineſs 
&« mar ſettled with the drawer, and he need give himſelf no farther 
& trouble,” is ſufficient to diſcharge the acceptor of an accommo- 
dation bill. Black. v. Peele, cited Doug. 249.—8. P. Walpole v. 
Pultney, cited ibid. ö 

5. Nothing but an expreſs declaration by the holder will diſ- 
charge the acceptor, Dingwall v. Dunſtur, Doug. 247. 

6. Though che payee receives part of the money from the 
drawer, when the bill becomes due, and takes an undertaking 
from him indorſed on the bill, by which the drawer promiſes to 
pay the remainder at a future time, that does not diſcharge the 
acceptor : for the drawer was equally liable before the indorſe- 
ment, and therefore it was no additional ſecurity. Ellis v. Gals 
lindo, Doug. 250. u. (71). 


it or not; and if 
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— 


But ſee 
b M . 
ment, which the acceptor refuſed z whereupon the poſſeſſor ſtrikes — 


3 20. 


B. R. 


ante (A) 


7. When the indorſee has received part of the contents from on v. 
the drawer, he cannot afterwards claim more than the reſidue from unt 262. 
the 4h Andie although it was argued for the holder, that he which w 

Oo ſhould 


Vat. 0 


, 
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the caſe of a — ſtand as. truſtee for the drawer as to that part which he 
N 23 | received to avoid ſplitting of actions. For per cur.—The pay- 
„ is con- | , 
ta; bat it i Ment by the drawer is a recall pro tanto of the order to pay; and 
faid by Wil- a contrary doctrine would open the way to great miſchief, eſpe- 
8551 — cially in the caſe of accommodation bills. Bacon v. Searle, H. 
Searle, that Blactſt. 88. "I | 
that is a miſregort.- g 
| 8. And if the bill is once taken vp by the drawer and paid, no 
action can afterwards. be maintained by any indorſee againſt the 
po Did. and Beck v. Robley, Trin. 14G. 3. B. R. there 
cited. | 2 
9. The holder of a bill ſued the acceptor, and charged him in 
- execution; the latter having obtained his diſcharge under the 
Jords' act, the holder then fued the drawer, who, after paying 
: the bill, ſued the acceptor, and charged him in execution; which 
Was held to be regular; for the defendant's being charged in exe- 
cution at the ſuit of the holder was not a ſatisfaction as between 
the drawer and acceptor. Macdonald v. Bovington, 4 Term Rep. 
B. R. 825.—8. P. 2 Blackſt. Rep. 123 5. 2 
10. If the drawee accept, it is evidence of his having effects 
of the drawer's in his hands, which he cannot afterwards diſpute 
againſt a bona fide holder. Beawwes, 455. 3 Burr. 1356. 2 Str. 946. 
3 Term Rep. B. R. 183. . | 
11. But where a bill was accepted at Leghorn, by the laws of 
which place, if the drawer fails, and the acceptor has not effects 
in his hands to the amount, he is diſcharged; and the defendant 
was diſcharged on that ground at Leghorn, in an action there. 
Lord Hardwicke held, that the cauſe was to be determined accord- 
ing to the laws of that place, and therefore no ſuit could be brought 
here on that acceptance. Burrows v. Femino, 2 Str. 73%, 
12. Where a promiſſory note was indorſed to the plaintiff, after 
it became due and had been noted for non-payment, it was held per 
rot. cur. that the defendant (the drawer) ſhould be at liberty to 
give in evidence, that there was nothing due from him to the 
- plaintiff's indorſor. Brown v. Davies, 3 Term Rep. B. R. 80., and 
. © Tayler v. Mather, there cited. 
13. In the caſe of Brown and Davies, it was held by 4A/bbur/? 
and Buller, Juſtices, that the mere fact of the note being due 
before the indorſement, is ſuch a ſuſpicious circumſtance as 
makes it incumbent on the party receiving it to fatisfy himſelf 
that it is a good one. He takes it on the credit of his indorſor, 
and ſtands in no better place than he would have done, But 
Lord Kenyon, Ch. J. contra, thought that the indorſee would be 
entitled to recover, unleſs knowledge of the defence that might 
be ſet up againſt his indorſor could be brought home to him. 
3 Term Rep. B. R. 83. 


14. An acceptor is precluded from diſputing the ſignature of 


the drawer ; and therefore he is liable to pay to an innocent holder 
for valuable conſideration, even though the bill be forged. Price 
vi. Neale, 3 Burr. 1355. Fenys v. Fowler, 2 Str. 946, —=S. P. Wilkin- 


* fon v. Lutwidge, 1 Str. 648, Smith v. Cheſter, 1 Term Rap. B. R. G55. 


15. In 


re, 


- 7 Hh 7 eee ww. bw (2 & J ÞT.- 
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ts. In an action by the indorſee againſt the a&eptor, it 
peared that there we ſeveral i, 0 5 on the bill at the By. 
of acceptance; the plaintiff could not prove the hand-writing of 
the firſt indorſor ; and it was contended, that the acceptance ad- 
mitted this, and that it would be often impoſſible to prove the 
hand-writing of foreign indorſors. Yet the court held, that the 
law was 2 otherwiſe, and that it was abſolutely neceſſary to 
prove the hand of the firſt indorſor. Smith v. Chefter, 1 Term Rep. 


B. R. 65 5. (Semb. contra, Hanley v. Wilſon, Sayer, 223. Sed vide 
yd, 135-6. where the authority of tl. ,t caſe is doubted.) | 


16. So, 25 a bill was drawn payable to H. Davis or order, 
was preſented by ahether H. Davis, and accepted, and being in- 
dorſed by him, came into the hands of à bend fide holder; yet the 
_ held the acceptor not liable. Mead v. Young, 4 Term Rep. 
K. 28. | | oY 
As to forgery or fraudulent alteration of the bill itſelf, vide ſu- 
pra (A), © | 


(L) Where the Acctptarice is for the Honotir of the 
"Es Drawer or Indorſor. 
* IF a bill after being indorſed, is refuſed acceptance, the drawee 
or any other perſon may accept it for the honour of the 
drawer, or of the indarſor; but in this caſe he muſt firſt have a 
formal proteſt made for non-acceptance, and ſhould ſend it with- 
out delay to the indorſor for whoſe honour he has accepted it. 
Beawes, 456; . : | | 
2. Such acceptances are called acceptances /upra pratgſt, and 


have this effect with reſpect to the ſecurity of the acceptor, that 


they give him a right to call on the party for whoſe honour he 
accepts; and in the caſe of an acceptance for the honour of an 
indorſor, on him and all the parties before him. Beawes, 458. 

3. He who accepts ſupra proigſt for the honour of the drawer, 
is bound to all indorſces; if for the honour of any particular in- 
dorſor, then to all /ub/equent indorſces. id. | 

4. Any one accepting a bill ſupra proteff, though without the 
orders or knowledge of the perſon for whoſe honour he accepted 
it, has a remedy againſt that perſon, who is bound to ſatisfy him, 
as if he had acted entirely by his directions, for his commiſſion, 
portage, and other charges. . 457, 458. 

5. If the perſon for whoſe honour the bill is accepted, either 
return no anſwer to the advice, or expreſs a diſapprobation of the 
acceptance, then the acceptor ſupra proteſt muſt cauſe a formal 
proteſt to be drawn up for non-payment, againſt him to whom 
the bill was directed, and on his continuing to refuſe payment, 
muſt then pay it for him; 1b. 458. h 

6. When a bill is proteſted for non-payment, any man may 
pay it under proteſt for the drawer's or indorſor's honour ; even 
though he himſelf made or ſuffered the proteſt ; but he muſt pre- 
yieuſly declare before a * for whoſe honour he diſcharges = 
| 9 2 | | 
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and of this the notary muſt give an account to the parties eon - 
cerned, either jointly with the proteſt or in a ſeparate inſtrument, 
Beawes, 458. | | 1 

7. He who diſcharges a bill proteſted for non- payment, has his 
remedy againſt the perſon for whoſe honour he — it and 
all the parties before him. Did. 925 


— 


(M) Time of Demand and Proteſting. 


1. A Drew a bill of exchange in the Weft Indies, on T. in London, 
: at 60 days fight, in fayour of V. or order; V. indorſed it 


to G. who preſented the bill to T. who refuſing, G noted it for 
non- acceptance, and at the end of 60 days proteſted it for non- 


ment, and then wrote a letter to A., and alſo to his agent in the 
eft Indies, acquainting them that the bill was not accepted. In an 
action brought by G. againſt A. on this caſe, he was nonſuited; 
for by not ſending the proteſt for non- acceptance he made him- 
felf liable. The be of: noting is, that it ſhould be done the very 
day of refuſal, and the proteſt may be drawn any day after by the 
1 and be dated the day the noting was made. Gogſtrey v. 
Mead, Weft. 1751, Bull. N. P. 271.—8. P. Rogers v. Stephens, 
2 Term Rep. B. R. 713. 3 
2. Bills of exchange were drawn by A. in England on B. iu 
the Eq Indies, payable 60 days after fight, and a bond was en- 
tered into conditioned to be void if the bills ſhould be duly paid 
in India, or come back to England duly proteſted for non- payment. 
The bills were ſent to India, but before they arrived, B. the 
drawee had left the country, and his agent refuſed to accept them. 
They were then proteſted in India for non-acceptance, ſent back 


to England fo proteſted, and being preſented to the drawee here 


for payment, were refuſed, and 'then proteſted for non-payment. 
Tt was holden in C. B. to be a ſubſtantial performance of the con- 
dition of the bond. French v. Campbell, 2 H. Blacłſt. 163. But 
their deciſion was reverſed in B. R. vide 6 Term Rep. B. R. 200. 

3. The ſtatutes 9 C10 /. 3. c. 17., and 3 & 4 Ann. c. ., 


which give a proteſt on inland bills, do not take away the plain- 


tiff's action for want of a proteſt, but only deprive him of da- 
mages or intereſt. Bull. N. P. 278. B. R. H. 77. 

4. Theſe ſtatutes do not give any proteſt upon bills payable 
after fight, and therefore the acceptor cannot be charged with any 
—_ of noting or protefting. Loftley v. Mills, 4 Term Rep. 

„X. 170. b | 

F. With regard to foreign bills of exchange, all the books agree 
that the, proteſt muſt be made on the laſt day of grace. Per 


Buller, J. ibid. 


As to the day and the time of the day of paying inland bills, vide 
ſupra (B). * 

Mr Hall be held due diligence in demanding and giving notice, 
vide ſupra (B), (G), (H). 


6. If a merchant after accepting a bill of exchange hath done 
or ſuffered any thing againſt his credit before the bill falls _ 


' 120 days. 
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the holder ſhould by a notary demand of the acceptor a better ſecu- 
rity, and on not obtaining it, cauſe a proteſt to be made for want 
thereof, and ſend it away by the next poſt, that the remitter may 
have an immediate opportunity to demand and procure ſecurity 
from the drawer ; and when the bill is due, if it is not paid, an- 
other proteſt muſt be made for non-payment ; for which proteſts 
the drawer muſt be anſwerable, and pay the charge of them 
jointly with thoſe of poſtage, re-exchange (if the money be re- 
drawn), commiſſion, and brokage. Beawes, ſect. 7.—Kyd on Bills 
of Exch. 88. | 

7. There is no proteſt expreſsly allowed on promiſſory nates by 
any-ſtatute ; but it ſeems to be impliedly given to them by the 
ſtatute of Queen Anne, and in practice ſuch proteſt is. frequently 
made. Ya, 97. | 


(N) Actions. What Actions lie. 
1. THE acceptor of a bill of exchange makes himſelf liable to 


the drawer as well as to the payee, and he may-bring an 


action upon it. Simmonds v. Parminter and another, Hil. 21 G. 2. ; 


4 Will. 185. 


2. V., a merchant in London, gave a caſh note upon his banker to 
B., payable to S. F. or bearer, B. by ſome accident loſt the note, 
and the perſon who found it, or at leaſt who was in parame of 
it, gave it to G. in payment for goods. G. being refuſed payment 
at the banker's brought his aQion againſt J., and inſerted two 
counts in his declaration, one upon an inland bill of exchange, the 
other an indeb. aff, for money had and received. The jury gave 
a verdict for the defendant ; but upon a motion for a new trial, 
the court held that the jury had done wrong. They ſeemed 
to think that the plaintiff might declare upon the note as upon a 


as if it were to A. or order. Per cur. 


| ſpecialty. But they were very clear that an action for money had 


and received to his vſe might be brought by the plaintiff, as the 
bond fide bearer of a note made payable to bearer. There is no 
caſe to the contrary. It is certainly money received to the uſe of 
the original advancer of it, and if ſo, it is for the perſon who has 
the note as bearer. Gram v. Vaughan, Trin. 4 G 3. Burr, 1516. 

3- A foreign bill of exchange was drawn payable at 120 days 
after fight; but when the bill was preſented for acceptance that 
was refuſed, upon which an action was immediately brought 
againſt the drawer, without waiting for the expiration of the 
On the trial the defendant objected that he was not 
liable till the expiration of the 120 days, and offered to call evi- 
dence to prove the cuſtom of merchants was ſuch; but Lord 
Mansfield ſaid the law was clearly otherwiſe, and refuſed to hear 
the evidence; ſo the plaintiff recovered. Bright v. Purrier, 
Sittings in London after Trin. 5 G. 3. Bull. Ni. Pri. 269. 


reaſon is that what the drawer had undertaken has not been 
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8. C. and 
8. P. 
Blackſt. 4886. 
Giving .. 

a billis as it 


money had 
and received 
to the uſe of 
the holder 
of the bill. 
Per Y ates, 
J. in Grant 
v. Vaughan 
& vide 

3 Term Rep. 
B. R. 18a. 


S. C. Burr, 
1687. 
If a bill of 
exchange is 
not accepted, 
an action on 
the bill will 
lie immedi- 
ately againſt 
the drawer, 
although the 
time of pay- 
ment is not 
come. The 


„ the drawee not having given him 


the credit, which was the ground of the contract. Milford v. Mayor, Hil. 19 C. 3. Doug. 55. And 


vide Macaity v. Bazrow, Eaſt, 6 G. 2. Str. 949, 3 Will. 26, 17. 


Oo 3 . 4» In 


* * 
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It was ſaid 4. In an action on a bill of exchange by the indorſee v. the 7 
by _—_— acceptor, it appeared in evidence, that B. drew the bill on the g 
ment in he defendant payable to H. or order, who indorſed the bill, but it Cen 
caſe of Beck not being paid when due, H. returned it to B., who took it up, the 
Lge rg the indorſement of H. remaining on it. B. afterwards gave the 
drawerof a bill to the plaintiff, as a ſecurity for money. The jury found for his 
bill which the defendant, being of opinion that the acceptor was diſcharged Gf 
inthe cor''e-by B.'s taking up the bill, and that there was an end of its ne- plat 
tion came gotiability. And upon a motion for a new trial, Lord Mansfield > 
back to his was of opinion that the jury had done right; and that when a 90 
8 draft is given payable to A. or order, the purpoſe is that it ſhall Lut 
2 tain an ac- be paid to A. or order; and when it comes back unpaid, and is aga 
uon s in- taken up by the drawer, it ceaſes to be a bill. If it were nego- fac 
Ad, tiable H. would have been liable, for which there could be no co- the 
fd bo re lour. Beck y. Robley, Trin. 14 G. 3. 1 H. Blackft. 89. n.. 7 
_ſeveral inſtances of ſuch actions. ard 
10 en aftion 5. It was held by Lord Mansfield, C. J. that the indorſee of a ag: 
of debt on a note might maintain indeb. aff, thereon againſt the perſon who reg 
— 4 indorſed it to him, Keſebower v. Tims, Eaft, 22 G. 3. Bailey on ing 
— Bills, &c. 47. u. fo / | : 
m to | 


the declaration, and the queſtion was, Whether an action of deht would lie? It was ſaid, that it would 
not lie againſt the indorſor, but that it would lie againſt the drawer, x Mod. Ent. 312. pl. 13. And 
vide Morgan's Precedents, 458. where there is an entry of a declaration in debt on a promiſſory note, 
| by the adminiftratrix of the payee againſt the maker. It does not appear from the reports of the caſe of 1. 
| . Welſh v. Craig, (Str. 680. 8 Mod. 373-) in which it was held that debt would not lig upon a Hoge : 
-  bgtween what parties the action was. It ſegms that where a privity exiſts between the parties, there an 


action of debt or indeb. 4 _ may be maintained; but that where it does not exiſt, neither of theſe ac 1 
tions will lie. A privity exiſts betucen the payee and the drawer of a bill of exchange, and of a note, the ha 
indoiſee and his immediate indoyſor of either the one or the other, and perhaps herween the drawer and gli 
acceptor of a bill, provided, that in all theſe caſes a conſideration paſſed reſpeQively between the parties. <a 
But it ſeems to be conſidered, that no privity exiſts between the indorſee and acceptor of a bill, or the 
maker of a ncte, or between an indorſee and a remote jndarſor of either. Kyd on Bills, &c. 177. 10 
ö * p | 3 1 E 
6. If the drawee, without having effects of the drawer in his wW 
hands, pay the amount of the bill for the honour of the drawer, 0 
he may recover back the money in an action ſor money paid, laid d. 
| out, and expended to the uſe of the drawer. ' Smith and another v. 8 
MNMiſſen and another, Trin. 26 G, 3. 1 Term Rep. B. R. 269. w 
| + The defengant and others grew a bill of exchange on the 4 
defendant alone, in favour of a fiftitious payee, and the defendant tt 
accepted it; and having indorſed it with 12 name of ſuch ficti- f 
tious payee delivered it to A., to whom he was indebted, and who 
gave the defendant credit in account for it, A. afterwards in- 
dorſed it to the plaintiff for a valuable conſideration. It was * 
held that the plaintiff might recover againſt the defendant q 
the amount of the bill, on a count for money paid, or for t 
money had and received; for the defendant being a debtor IS 
to A., having drawn the bill, and in terms too which could not be X 
proved in a formal manner, he was not only privy to the tranſ- *4 
action but the very negotiator of it, and by drawing it, he put 1 
himſelf in a fituation'to pay what he was in conſcience bound to 


pay; therefore it was an appropriation of ſo much money 120 
; , | P 


\ 
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paid to the perſon who ſhould become the holder of the bill. 
Tathck v. Harris, Eaft. 29 Gl. 3. 3 Term Rep. B. R. 174. 421 8 

8. The plaintiff drew a bill of exchange for 20 J. on the de- Buller, 1. 
fendant, which the latter accepted, and which afterwards got into *{rvedin 
the hands of T., who recovered againſt the defendant as acceptor, ED — 
and charged him in execution. The defendant having obtained v. Boving- 
his diſcharge under the lords' act in that ſuit, T. ſued this plain- 27, that the 
tiff as drawer, and recovered the amount of the bill, on which the me wc. © 
plaintiff ſued the defendant on his acceptance, and charged him in fendant's not 
execution. It was moved to diſcharge him out of cuſtody, on the * _ 
ground that he had fatisfizd the debt by being charged in exe- tion 9 
cution at the ſuit of T., and therefore was not liable to be ſued be, that be- 
again for the ſame ſum; but the court held that not to be a farifs nee 
faction of the debt as between this plaintiff and defendant; oblizes (o 
though it was as to T.; that the plaintiff, having paid the amount pay the 
of the bill ſubſequent ts the defendant's being charged in execution 2 _ 
at the ſuit of T., had a right to have — to this defendant as ceptor would 
acceptor, for that by his payment a new cauſe of action aroſe de diſcharg- 
againſt the defendant, which the plaintiff might enforce without e 
regard to what paſſed in ſuch former action. Macdonald v. Bev- ther. 1 


ing tan, Trin. 32 G 3: 4 Term Rep. B. R. $356 | 
(0) Fleadings, | Ws 


1. THE declaration which was on a promiſſory note, ſet forth that Ni Oyiog- 
the defendant and another did conjuntim vel diviſim pro- on. Neale, 
miſe to pay. Demurrer inde; et per Parker, C. J. the plaintiff might Y na ba 
have brought bis action againſt either or both, for he had his Lord Rim. 


election. If the action had been againſt both, he ſhould have de- 49. Abr, 


clared as he now does, but this is not right in the action againſt 264. pl. 50. 


one only; for he ſhould have declared generally, that this de- The decla- 


fendant by his note promiſed to pay, and a ſeveral note by two neee. 


would have been good evidence; as where there are ſeveral jengant and 
obligors in a bond, and one only is ſued, no mention is made in the anvther | 
declaration of the other obligors. Butler v. Maliſh, Hi. 4 8. .. 

l 0 promiſſory 
Str. 76. note, by " 
which they jointly ot ſeverally promiſed to pay. After judgment by default, the defendant brought 
error, and it was determined that or in this cafe is ſynonimous to 4 and,” they both promiſe that 
they or one of them ſhall pay, then both and each is liable is folidum. If © or” was to be underitood in 
this caſe as a disjunctive, who is to glect whether the note is joint or ſeveral? Certainly the perſon to 
whom it is payable. And in this caſe the plaintiff had made his election. The judgment was affirmed, 
Rees v. Abbott, Trin. 18 G. 3. Cowp. 832. * 


2. Where the plaintiff ſtates that the drawer made a certain bill 7:4: Eaft v. 
of exchange in three parts, and 'by one of thofe parts requeſted N 
the drawee (neither of the others being paid) to pay that; that 810. DE 
that part was preſented, and the drawee refuſed to acceptor pay it; Sa k. 130, 
an allegation that he did not pay either of the others is eſſential, yy {lg 
where he ſtates that the drawer made his certain bill of exchange, v. Cheeſe- 

"and thereby requeſted him (ſecond and third of exchange not mn, 
being paid) to pay, Oc. 6 94 the ſaid bill was Fey Ar; * 
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meat by de- which the dra wee refuſed to accept or pay, ſuch allegation is not 
* go neceſſary. Bayley, 60. * f . 


v. Keane, Str, 214. on demurter to the replication. 


3+ Plaintiff declared by original againſt the defendant as in- 
dorſee of a promiſſory note; and aſter ſetting out the note and 
indorſement alleged that virtute inde the defendant became 
chargeable with the payment of the money /ecundum tenorem of 
the indorſement. 'The defendant, upon oyer of the original, 
pleads in abatement that the charge againſt him ought to be ac- 
cording to the tenor of the note, and not of the indorſement, in- 
fiſting that it might be that the indorſement appointed the money 
to be paid at a different time from what is mentioned in the note, 
which are terms the indorſor cannot lay upon the party who made 
the note. Sed per cur — The action is againſt the indorſor, it is 
- true he cannot lay a charge upon the giver of a note in a manner 
different from the terms of it, but he may charge himſelf if he 
leaſes, for every indorſement is the ſame as making a new note; 
and if the note be payable the 1ſt May, and the indorſement ap» 
points it to be 1ſt April, as to the indorſor this is a promiſſo 
note payable 1ſt of April. Smallwood v. Vernon, Mich. 8 G. 1. 
Str. 478. | | 
(% Which 4. In an action on a bill dated at any place out of England or 


Is never ne- Waaler, the declaration ought to ſhew the place at which it bears 
| celſury ex- 


f date; but where the drawing of the bill muſt be proved (a) upon Bs 
era * Aa trial, ſome place in England or Wales ſhould be e Land 
inſt the a videlicet thus, . At Venice in Ttaly, to wit, at London, &c. who 
aner; but g * | 3 "  acce} 
- In that caſe * ayley 34+ | 

the want of ſubjoining ſuch place may be taken advantage of by ſpecial demurrer to the count; and . ment 
by ob;eQting to an admiſſion of the proof where it appears for the hr time at the trial, which tappegws 4 eff 
in an action upon an acceptance made without fight of the bill. Bayley, 54. - | | an ad 
6) 5. A. bill dated at any place in England or Wales, and payable _ 
_ abroad at uſance, ſhould be ſtated to have been made at the place of r 
| rial or mY where it bears date (5): other bills and notes, though they may nota 
FideKydon bear date at a particular place, may be alleged to have been v. 4 
oy e. made any where in England or Wales Bayley, 54+ 5 N -the b 
| 6. In an action by the transferee of a bill or note is is neceſſary _ 
to ſhew, that it authoriſes a transfer ; few in an action by the accep 
payee. Vide Bayley, 57. cites Moore v. Paine, Trin. 9 G. 2. Rep. _ 
temp. Hardw. 288. \ : 2 
7. The indorſee of a hote payable by inſtalments, the laſt day Ir wi 
of payment being not yet come, hrought an action and counted —— 
for ſuch part as was due, for which he had a verdict; and on a — 
motion to arreſt the judgment it was held, that the plaintiff might * Gale 
© fue inorder to recover damages for every default made in payment, — 

it being different from the caſe of an entire contract. Afford v. 
Hand, Eaft. 12 G. 2. And. 370. WW 
8. In an action on a promiſſory note payable four months aſter Fe 
date, after judgment by ni/ digit; error was brought; and it was „ 


objected 


AS. . 


Ld _— 
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objected for the plaintiff in error, that the requeſt to pay the mone 
was laid in the declaration to have been made the ſame day 

r the note was dated: ſed per tot. cur. There is no occahon to 
os any requeſt at all, for the bringing the action is a requeſt at 
law, and it appears that the aCtion was not brought till above a 
ear after the note was due, but if it had been neceſſary to have ; 
jaid a requeſt, it appears in the concluſion to the declaration that 
the plaintiff in error Was often after requeſted, which would be 
ſufficient. Frampton v. Coulſon, Mich. 17 G. 2. 1 Will. 33. 

9. Action on a promiſſory note payable to A. B. or order, and Affirmed in 
indorſed to the plaintiff by the adminiſtrator of A. B.; ruled on 3 
demurrer, that the plaintiff need not make a profert of tlie leiters ' Key 4 * 
of adminiſtration, for they are in the cuſtody of the adminiſtrator Burr. 122g. 
himſelf ; but on the trial it would be incumbent on the plaintiff <4 
to ſhew the perſon who indorſed the note to him to be the admi- 
niſtrator of A. B. Stone v. Rawlinſon and another, Hil. 18 G. 2. 

Barnes 164. 

10. In an action upon a foreign bill of exchange, where the 8. C. 
ſum is expreſſed to be in foreign coin, it cannot be taken advan- 2 
tage of after verdict, that the declaration does not ſhew how 6og. 
much ſuch coin amounts to in Engliſh money. Simmonds v. Par- _ If it be 


mimter and another, Hil. 21 G. 2. 1 Will. 185. — 2 


averment at all, Ne Bayley, 62. 


11. A, drew a bill of exchange in the Weſt Indies on T. in In an action 
London, at 60 days fight, to V. or order. W. indorſed it to G., er. 
who preſented the bill to T., who refuſing, G. noted it for non- a A 
acceptance, and at the end of 60 days proteſted it for non-pay- court held, 
ment, and then wrote a letter to A., and alſo to his agent in the e > 
Weft Indies, acquaintipg them that the bill was not accepted. In de . 


an action brought againſt A. by G. on this caſe, he was nonſuited ; dent Dunn 


for by not ſending the proteſt for non-acceptance he made himſelf teen 


liable. The uſe of noting is, that it ſhould be done the very day 55. chat the 
of refuſal, and the proteſt may be drawn any day after by the omitting to 


notary, and be dated of the day the noting was made. x 2 


v. Mead, Sittings at M eſtminſter 175 1, Bull. Ni. Pri. 271, a proteſt of 

-the bill, is only matier of form, and cannot be taken advantage of on a general demurrer. Solomons ys 
Staveley, Mich. 24 C. 3. Doug. 684. . | 

It was admitted by the court, that in general in the caſe of foreign bills of exchange a proteſt for non- 

acceptance is neceſſary, and generally ſpeaking, notice of non-payment ſhould be given to the drawer, in 
order that he may withdraw his effects out of the hands of the drawee ; but it is eflabliſhed, that the. 
want of effects in the hands of the perſon on whom the bill is drawn diſcharges the holder of the bill 
from common formalities, becauſe the drawer muſt know Mat be hat no right to draw on the drawee. 
It would not, however, be a ſufficient excuſe for the drawee to ſay that he had no effects in his hands 
belonging to the drawer, but ic muſt be proved that in point of fact he had none. Rogers v. Stephens, 
Mich. 29 G. 3. 2 Term Rep. B. R. 713. and vide Bickerdike and another aſſignees v. Bolman, Mich. 
27 G. 3. 1 Term Rep. B. R. 405. and De Bert v. Atkinſon, Trio. 34G. 3. 2 H. Blackſt. 336. In 
Gale v. Walſh, 33 G-3. 5 Term Rep. B. R. 239. which was an action againſt the drawer of a foreign 
bill of exchange, it was held clearly to be neceſſary to prove a proteſt for nen-acceptanee. And widg 
Bull. Nj. Pri. 278. 


12. A note was in theſe words, « We A. and B. promiſe to 
Fe pay to C. 1161. 115. value received, on the death of D., pro- 


t vided he leaves either of us ſufficient to ꝓay the ſaid ſum, 25 


= ® I 17 1 3 2 LAS 
370 | Bills of Erchange, Notes, &e. 

& he ſhall be otherwiſe able to pay it.” The declaration ſtated a 
8 note abſolutely, and in all events payable on the death 
f D. This was held to be a variance in the declaration from 
the note itſelf, for want of ſetting out the conditions in it; it 
ought to have been ſet out as it really was. Roberts v. Peake, 

Eaſt. 30G. 2. Burr. 323. y ; FN OO 
$nan action 13. It was agreed, that a bill or note may be declared upon 
by an in- according to its legal operation; as if it purports to be given by 


_ 492 two and be only figned by one, the declaration may be as on a bill 


change or note by that one only, Vide Roberts v. Peake, Eaft. 30 G. 2. 


nn, Burr. 325. 
3 „ though be fn ati 697 J., Achurſt and Buller, Juſtices, that 
Qitious payee or it ght 7 *2 uller, Juſtices, that 
plaintiff might recover on 7 Bilge ſtating the bill to 225 payable to bearer. Vere and othets v. 
Lewis and another, Eafter 29 G. 3. 3 Term Rep. 182. And the court of K. B. detetmined accord - 
ingly in the caſe of Minett and another v. Gibſon and another, Mich. 30 G. 3. 3 Term Rep. 481. 
affirmed in Dom. Proc. 1 H. Black#. 569. S. P. held Callis and — v. Emett, Hil. 35 G. 3. 


* 


1 H. Rlackſt, 313. And guere,: Whether an innocent indoyſee of a bill of exchange, payable to a fic- | 


titious perſon may not recover agaioſt the acceptor as on a bill payable to the oder of the drawer, or og 
a ſtating the ſpecial circumftatites, Gibſon and another v. Minett and another in error, 1 H. 
: 89. 0A. { 


> : \ 


14. If an action be brought againſt one of ſeveral makers of a 
joint note, which is ſtated ag a ſeveral one, the defendant muſt 
plead it in abatement, it cannot be objected to as error. Per 

lier, J. in Rees v. Abbott, Trin. 18 G. 3. Cowp. 832. | 

15. An no being ſued by original as acceptor of a bill o 
exchange, pleaded his privilege of being ſued in all perſonal 
actions by bill. And on demurrer the plea was held well; for a 
man does not make himſelf a merchant by drawing or accepting a 
bill of exchange; and in this caſe the privilege could not admit 
of a doubt. Comerford v. Price, Hil. 20 G. 3. Doug. 312. 

| "On n e- 16. In an action againſt the indorſor of a bill of exchange the 

-gation that plaintiff in his declaration neglected to allege a demand on the 

_—_ -* acceptor. After verdict and judgment for the plaintiff, it was 

preſented ObjeQted on error, that the contract by the indorſor to pay the bill 

and accept- was not abſolute, but conditional, i. e. in the event of a demand 

"ance or FY- being made on the acceptor at the time of payment, and his re- 

ed, the plain- fuſal. Such demand, therefore, muſt be made in order to render 

eff cannot the indorſor liable. It was a neceſſary circumſtance to entitle the 

Ee that drawer to an action againſt him; and a plaintiff muſt in all caſes 

the drawee., Nate a ſufficient cauſe 3 in 9 ms nog 3 and of this 

or maker opinion was the court, who reverfed the judgment. Ruſhton v. 

1 Aſpinall, Trin. 21 G. 3. Doug: 679. ; | ; * 

«Bayley, 59. Cites Leeſon v. Pigott, Sittings after Trin. 1788. It ſeems it ſhould Rate, that the drawee 

or maker non fait invents, but it need not ſhew that any inquiry was made after him. Starke and another 

v. Cheeſeman, Hil. u Wes: Carth. 509. a 


17. In an action againſt the indorſor of a bill of exchange 
plaintiff neglected to ſtate in his declaration, that notice had been 
given to the defendant of the acceptor's refuſal to pay. After 
verdict and judgment for the plaintiff, error being brought, it was 


Ws 5 


, objected that the indorſor is not liable till after he has notide 
of a demand having made upon the drawee, and of his _— 
© Is 8 oy | _ wine 
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which ought to be alleged in the declaration. And of this opi- 
ion was the court, who held the defect not cured by the verdict. 
ton v. Afpinall, Trin. 21 G. 3. Doug. 679. | 5 
18. In an action by, an indorſce againſt the drawer of a bill of 
exchange, payable to a fictitious payee, it ſeems that the plaintiff 
may recover on a count ſtating the whole of the tranſaction; but 
then the finding of the jury muſt agree in all the circumſtances 
Rated in ſuch a count, for a variance between the count and the 
finding of the gory will be fatal. Collit and others v. Emett, Hil. 
30 G. 3. 1 H. Blackft, 313. | | 2: 
19. The plaintiff declared on a promiſſory note made by C. 
payable to the plaintiff or order, and afterwards indorſed by him 
to the defendant, who afterwards reindorſed it to the plaintiff. 
After verdict for the plaintiff on the general iſſue the judg- 
ment was arreſted, becauſe he had not ſhewn ſufficient on 
his own ſtating of. the caſe,to entitle him to recover againſt 
the defendant. Here the plaintiff, being the original indorſor, 
calls on the defendant, who appears on the record to be a ſubſe- 
quent indorſee, and nothing can be clearer in law than that an in- 
dorſee may reſort to either of the preceding indorſors for payment; 
whereas the plaintiff's action was an attempt to reverſe this rule. 
The plaintiff ſtated facts in his declaration ſubverſive of his own 
title. Biſhop v. Hayward, Mich. 32 G. 3. 4 Term Rep. B. R. 470, 


57¹ 


Lord Ken- 


yon obſerve 
in the caſe 
of Biſhop v. 
Hay ward, 
that there 
might be 
circum- 
ſtances 
which, if 
diicloſed on 
the record, 
might eu- 
title the 
p'aintiff to 
recover a- 
gainſt the, 
defendant ou 


9 


the note in that caſe ; he might have ſtated that he was ſubſtantially entitled to recover, e. g. that his 
own name was originally uſed for form only, and that [t was underſtood by all the parties to the inſtru- 
ment, that the note, though nominally made payable to the plaintiff, was ſubſtantially to be paid to the 
defendant z but in ſugh caſe the note ſhould have been declared on according to its legal import. 


20. To an action for goods ſold and delivered, Sc. the de- 
fendant pleaded that he being payee of a promiſſory note, before 
the time appointed for the payment of it indorſed the ſaid note 
to the plaintiff for and on account of the plaintiff's debt; and that 
the plaintiff accepted and received the note for and on account | 
thereof; and on demurrer the court were of opinion that the plea 
was good. Kearflake and angther v. Morgan, Hil. 34 G. 3. 5 Term 
Rep. B. R. 513. 


(Q Recovered. What Dama ges, c. 


THA plaintiff brought two actions upon a promiſſory note; Pidez vel 


one againſt the drawer, and another againſt the indorſor, 1 ; 
and recovered in both. It was moved, that they having tendered a bil or 


the principal in one, and the coſts in both, no execution might be ne may ſue 


taken out, which the court ordered accordingly, and ſaid they TINS 


would have puniſhed the plaintiff if he had taken out execution nale to pay 
upon both. Windham v. Wither, and ſame v. Trall, Eaſt. 8 G. 1. the money, 
Str. 5 15. 1 either at the 


| ſame time or 
in ſucceſſion ; and he may recover judgment again all, if ſatisfaQidn be not made by the payment ot the 


4Viner 2f6. 
— —— 


money before judgment obtained againſt all. And proceedings will not be (tayed in any ohe action, but on 


| pay meat of the debt and coſts in that action, and the coſts in all the others in which he has not oba ned 

. judgment, Vet though he be paid by one, he may ſue out execution tor the coſts in the ſeveral actions 

Dan the others. Kyd on Bills, &. 130. The holder of a bill of exchange brought ſeparate . 
* . 9 . 


+. 
E .-- 
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againſt the drawer, the acceptor, and two ſeveral indorſors; a rule wif was obtained on behalf of the 
drawer and one of the indorſors, why, upon payment of the amount of the bill and the coſts of theſe two 
actions, all proceedings ſhould. not be ſtayed againſt them? This was oppoſed, on the ground that the 
coſts of the other ations ſhould alſo have been pa d; but the rule was made abſ lute, Smith v. Wood- 
cock. Same v. Dudley, Eaſt. 32 G. 3. 4 Term Rep. B. R. 692. But if the application for ſtaying pio 
ceedings had come from the acceptor, the court would not have gtanted it but upon payment of the coſts 
In all che actions, becauſe he is the original defaulter. bid. | I . 


the 2. An action was brought upon a bill of exchange by the in- 


araver of 2 dorſee againſt K., the drawer thereof, payable to B. or order, who 
paid . . * * * - * . 
pact, you indorſed it to the plaintiff in order to get it diſcounted, the plain- 


may indorſe tiff delivered the bill to D., who advanced the whole money. 


, ou B. paid 232 J. to the plaintiff, then D. redelivered the bill to the 
' therwite Plaintiff, who repaid him the reſidue; there was a verdict for the 


not, becauſe whole 1000. in the bill. Upon a motion for a new trial, the 
abe him court were of opinion that the plaintiff had a right to recover the 
to a variety whole money, and when he received it he would have received 
of aQions. 2321. of B.'s money, and that the defendant himſelf had no reaſon 


= 2 to complain. And per Bathurſt, J. you cannot ſplit a bill ſo as to 


262. ſubject the party to different actions. Johnſon v. Kennion, Eft. 
A bill ws 3 G. 3. 2 Will. 262. 

51. 208. by S. on defendant, payable to his own order, by him indorſcd to the plaimiff, and accepted 
— the defenoant after it became due S. the drawer paid the plaintiff 60 l. 10s. as part of the con- 
tents, the deſendant paid the refidue into court, and pleaded the general iſſue. A verdidt was found for 
che defendant, with leave to move the court to enter a verdict far the plaintiff; but upon a motion for 
that purpoſe the rule was refuſed, and Lord Loughborough faid, When a bill of exchange is drawn, the 
&rawer orders the acceptor to pay ſo much money to a third perſon ; but if he anticipates the acceptor, 
and pays the money himſelf, he thereby releaſes the acceptor from his undertaking z fo that if the ac. 
ceptor were to pay the bill after notice given bim that the drawer had already paid it, ab action would 
le for the drawer againſt the acceptor to recover back the money ſo paid. Another reaſon is the great 
miſchief that would enſue to merchants, among whom accommodation bills are citculated ro a vaſt ex - 
tent, if after a bill has been taken up by the drawer, the acceptor ſhould be liable to be called upon for 
payment. Bacon v. Searles, Mich 29 G. 3. 1 H. Blackit. 88. | 


8. P. Long- 3. In an action on a promiflory note the defendant having Caf- 


_—_— an ſered judgment to go by default, it was referred to one of the 
Fenn, Hul. prothonotaries to aſcertain the damages and coſts, and calculate 


31 C. 3. intereſt on the note without a writ of inquiry. Raſbleigh v. Sal- 
» H. Black. n, Trin. 29 G. 3. 1 H. Blachſt. 252. 


I. ; 
2 on 4 bill of exchange, Andiews v. Blake, Mich. 31.68. 3.1 H. Blackſt. 529. S. P. Shepherd V, 
Charter, Eaſt. 318. 3. 4 Term Rep. B. R. 275. But where the money mentioned in the bill of exchange 
was Iriſh money, the court refuſed to refer it to the maſter to ſee what was due for principal, intereſt, and 


coſts. Maunſell v. Lord Maſlariene, Mich. 33 G. 3. 5 Term Rep. B. R. 87. 


[CJ] 12 
Dee. (R.) Remedy (in Equity) for Bills (or Notes of 
7 5 | 


- 1. LCR D Hardavicte, Chan. held, that where an original nate 
| + of hand is 4%, and a copy of it is offered in evidence to ſerve 
any particular purpoſe in a cauſe, you muſt ſhew ſufficient pro- 
bability, to ſatisfy the court, that the original note was genuine, 
before you will be allowed to read the copy. Goodier v. Lake, 

1 Ath. 446. | | 
2. The inteflate, to whom plaintiff was adminiſtratrix, had 
lodged money in the ſhop of defendant, for which he took notes 
. payable 
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papable to himſelf of bearer. About nine days afterwards he came 
to the ſhop, and acquainted them, he had loſt the notes, believed 


his pocket was picked of them at play, and imagined he knew the 
perſon who did it, therefore defired they would pay him the money, 
as the notes were not negotiated, but %. The defendants gave 
him for anſwer, they were ready to do ſo, if he complied with 
what was uſual in all fuch caſes, (viz.) to enter into a bond with 
ſureties to indemnify them. The inteſtate ſubmitted thereto, but 
never did it, advertifing them for ſeveral days in the papers, and 
ſo it reſted till his death. The plaintiff, ſeven years after the notes 
were given by the defendant, brow a bill, ſtating theſe fas, 


+ (which were admitted by the anſwer,) and i//ting that theſe notes 


muſt be taken to be loſt, and that after ſuch length of time there 


was a preſumption of it, and that defendant had no right to infift 


on ſecurity againſt ſo plain a demand. The cauſe came on upon 
bill and anſwer, and the defendant inſiſted he had a right to require 
this indemnity. Lord Hardwicke, Chan. ſaid, that the terms in- 
ſiſted upon by the defendant being uſual, it was certainly a reaſon- 
able rule to go by; but that it was another conſideration, whether 
there was a right thereto in all caſes. That if he was to act by 
his own diſcretion, he ſaw no reaſon to depart from the rule. 
The court retained the bill, and directed the plaintiffs to bring an 
action at law for the money, in order that a court of law might 
take into conſideration, how far the courſe of trade and manner 
of negotiating theſe notes was to go. Lord Chancellor ſaid he 
ſaw no doubt of maintaining the action, that there was nothing in 
the anſwer to bar it, and directed if plaintiff did not proceed in 
the action that the bill ſhould be difmiſſed with coſts Walmſley 
v. Child, 1 V. ef. 341. 


(8) Bills improperly obtained, or put in Suit againſt e 
g Conſcience.” Caſes relating thereto in 


I. A Pemand of 88001. being ſet up againft the plaintiff, upon a A man was 
negotiable promiſſory nate, he brought his bill for a diſcovery — 9 
ſor what comſideratiom the note was given, how obtained, and another's 
where, and whoſe writing it was, and for relief. The defendant wife, and 
admitted the hand- auriting of the note to be all bis, except the „be caught 
name at the bottom, and that the plaintiff admitted to be his. The bim, barigg 
defendant in his anſwer ſtated, that ſome diſturbances having hap- * ſword in 
ed in the church, of which he was curate, he inſtituted a ſuit — *R 
— the dean, who determined it againſt him. That he then kill che man, 
appealed to the plaintiff, who being, from great intimacy and pho daa: 
friendſhip between him and the dean, averſe to hear the appeal, dhe poner of 
propoſed to defendant to withdraw it, and promiſed, if he would, the buſband. 


dat ſomething ſhould be done for him. That afterwards plain- Ihe man 


tiff Ggned the note written by defendant, by direction of plain- ee 


tiff, as a recompeace to him. The plaintiff contradicted this an- to wuke ad- 


{wer 
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vantage of {wer very fully, by evidence. Sir John Strange; Maſter of the 
2 Rolls, thought himſclf not well warranted by precedent to otder 
wake him the note to be delivered up, but ordered it to be left in the hands 
reparation. of the Regiſter; and ſaid, though he did not require any trial to in- 
aneeupon form his conſcience, yet he could not deprive the defendant of liberty 
ey nber to bring an action, if he thought fit; but if he did not do it in a 
zoom, where reaſonable time, the note to be delivered up, and the defendant to pay 
——— coſts. Biſbop of Winchejter v. Fournier, 2 Vf. 445. f 

huſband a note for 1c /, payable at a certain time. After 1 money growing due, the huſband 
came for payment, and the man excuſing payment, gave his bond for the n. of the money, and 


afterwards brought his bill to be relieved. Lord Comer declared, that if the matter had reſted on the 


note, which was gained by a man atmed, fiom another naked, and by durefs, though it happened to de 


given in ſatisfaQtion for the greateſt injury, (in which however the utmoſt remedy the law would have 

iven, had been damages, to be aſce:tained by a jury,) be ſhould have made ns difficulty of granting relief; 

when afterwards the plaintiff had coolly, and wittcut any pretence of fear or , 8-24 entered into a bond 

to the huſband, he had thereby himſelf aiccrtained the damages, and ought not to be relieved, Anon, 
3 P. Wms. 294+ . | 


2. The bill was for relief again/f a negotiable promiſſory note 
for 20001. given on a marriage-brokage agreement. The plaintiff 
having verified the fads of the bill by affidavit, moved for an in- 
junction to reſtrain defendant, until anſwer or further order, from 
_ negotiating or parting with the note. Lord Hardwicke, Chan. ſaid, 

the court did not ufually,grant injunAions till after appearance, 

but that this was a caſe of the ſame kind with thoſe, where pro- 
bates of falſe wills having been ſurreptitiouſly obtained, the court 
had reſtrained the executors from patting with the aſſets, pendente 
lite. That if, in this caſe, the note was diſpoſed of for valuable 
conſideration without notice, the plaintiff would be without re- 


medy. The court therefore granted the mation. Smith v. Haytwell, 


66. | 

3. The plaintiff and one of the defendants had been concerned 
together as copartners in trade, which copartnerſhip ceaſed in 
1774- In 1788, E. one of the partners, gave a note in the name 
of himſelf and the plaintiff P. his former partner, in payment 
of a private debt of his own. The defendant S. the payee of 
the note, aſterwards brought an action, upon which P. filed a 
bill, praying that the note might be delivered up to be cancelled, or 
that his name might be eraſed therefrom, and the defendant injoined 
from indorſing or negotiating the note. Buller, J. ſitting for Lord 
Thurlow, Chan. ordered the cauſe to ſtand over, and the defend- 
ant S., the payee, to be at liberty to bring an action againſt the 
; defendant. E. and his former partner P. Upon the trial, the payee 
Nie l, was nonſuited. The cauſe came on upon the equity reſerved before 
| 1 Y- Lord Thurlow, when he was of opinion he could not make tha 
11. 9. decree prayed; but the defendants conſenting that the plaintiff's 
1 name ſhould be ſtruck out of the note, his Lordſhip diſmiſſed the 

bill without coſts. Ryan v. Macmath. 3 Br. O G. 15. 
- 4+ A ſuit having been inſtituted againſt A. for tithe, which in- 
volved the intereſts of the whole pariſh in which A. reſided, C. 
another pariſhioner, promiſed to advance A. money from time to 
tim to ſupport it. Accordingly C. did advance ſeveral ſums of 
money to A., for which he took three promiſſory notes, at the ſame 
1 ; | 10. tims 
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timè aſſuring A. that no improper uſe ſhould be made of them ; not- 5 

withſtanding which, C. ſoon afterwards put the notes in ſuit againſt 

H., and recovered judgment, and levied 601, under an execution: 

A. thereupon brought a bill, to injoin C. from further proceeding 
at law, and praying that the note might be delivered up to be can- 

celled. The defendant anſwered evalively, but the plaintiff proved 

his caſe. The court declared, the notes were put in ſuit again 
good conſcience ; and. decreed; that the money which had been levied 

on the execution ſhould be repaid to the plaintiff, and that a per- 

petual injunction ſhould iſſue, and that it ſhould extend to the in- 

dorſing pr further negotiating of the ſaid notes. Chennel v. 
 Churchman, Exch. 224 Feb. 1776, 3 Br. C. C. 16. n. 

5. A negotiable promiſſory note for 1000v. had been given to 
defendant, for having procured plaintiff's father to make a will 
in his (plaintiff's) favour. The bill prayed, to have the note de- 
livered up and cancelled, as obtained by fraud and without conſi- 
deration, and in the mean time an injunction to ſtay proceedings 

at law, and prevent negotiation of the note. The fas were ad- 
_ mitted by defendant, but he inſiſted the note was not fraudulent, 
and that he had a right to negotiate it. The court directed an 
action at law to be brought, and retained the bill. The plaintiff 
(in equity) obtained a verdi& at law. Upon the cauſe coming on, 
on the equity reſerved, Sir Lloyd Kenyon, Maſter of the Rolls, de- 
creed the note to be delivered up to be-cancelled, and a perpetual 
injunction, and the defendant to pay coſts. Minſbaw v. Jordan, 
' Rolls, Mich. 1785, 3 Br. C. C. 19. n. 
6. The plaintiffs purchaſed a parcel of cotton wool of the de- 
fendants, to the amount of 1150 J. o. 3d., and before deliv 
of the goods, accepted 2 negotiable bill drawn by the defendants 


* 


d | for that ſum, at three months, in confidence that the cotton wool 
in would be immediately delivered to them, or their order. Upon 
v6 application afterwards by the plaintiffs, defendants declined either to 
nt deliver the cotton, or to redeliver them the bill of exchange. 
of Whereupon plaintiffs brought a bill, and before ſubpena ſerved 
2 they moved for an injunction to reſtrain the detendants from nego- 
or tiating or parting with the bill. Lord Thurlotu, Chan. at firſt de- 
ed clined making any order, but on a ſubſequent day ordered the 
d injunction to go, and directed the ſubpœna to be ſerved at the ſame 
d- time with it. Patrick v. Harriſon, 3 Br. C. C. 476. 
ae 7. A bill was brought for an injunction, and to have certain llt 
er of exchange, upon which an action had been commenced at law, de- 
re livered up, having been given for money won at play. The defend- 
16 ant demurred, on the ground that the relief was at /aw. For plaintiff 
's were cited Rawden v. Shadwell, and Baker v. Williams, Amb. 269: 
be Demurrer over-ruled. Newman v. Franco, Anſtrutb. Exch. Re. 
ports, 519. ER a e 
n- 8. A lady of conſiderable fortune, entered into a written en- 
2. eye to marry A, who was in trade. The lady afterwards 
to refuſed to fulfil her engagement, upon which A. ſued her at lau 
of for damages. - Pending the action, A. gave bis _ a note of 
de band in the following terms ; © 29th Aug 1785. r bo 
10 r | | «© pay 
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c. pay C. G. the ſum of 1001. independent of all expences which 
« may be due for his fees, in caſe I ſucceed in my action againſt 
« Mrs. M. H. for a breach of promiſe of marriage. Witneſs m 
hand, r. The attorney proceeded in the action, whi 
was afterwards compromiſed” by payment by the lady to the at- 
torney of 250/. and coſts. The attorney, after having paid ſome 
money to the plaintiff on account, came to a fettlement with 
bim; upon which he retained 641. 185. on account of the note, and 
drew a bill of exchange, ja fix weeks aſter date, for the re- 
maining 35 J. 2. which 
was paid, A. became bankrupt, and his aſſignee afterwards brought 
an action againſt the attorney to recover the 64 J. 18 f. retained 
by him; but the aſſignee not proving his cafe upon the trial was 
| wonſuited ; upon which he brought a bill in Chancery againſt the 
attorney, praying that he might deliver up the ſaid draft to be 
cancelled, and might alſo refund the 64 J. 185. ſo retained by him, 
which upon the hearing was decreed accordingly. Kennett v. Green- 
wollers, before the Lords Commiſſoners, 7th July 1792, MSS. 
9. In March 1789, plaintiff entered into partnerſhip with two 

perſons, one of them of the name of Graumann. In the partner- 
ſhip-articles was a proviſo, that if any of the parties ſhould of their 


own accord, without the knowledge or conſent of the others, when 


it could be obtained, draw any bill of exchange on any houſe 
abroad, or in Great Britain, in * name or firm of the ae 
and ſhould not in all things truly rm the covenants of the 
articles, it ſhould be lawful for the others to diſſolve the partner- 
ſhip. In July 1790, Graumann remitted to the defendants at 
Mancheſter a bill drawn in the name of the partnerſhip, upon a 
houſe at Hamburgh, for 220/. in ſatigſaction of a private debt due 

him (G.) alone. Plaintiff having diſcovered this, gave notice 
to the houſe at Hamburgh not to accept ſuch bill; in conſequence 
of which it was returned unaccepted, of which the defendants 
gave notice to the plaintiff. After this tranſaction, the partnerſhip 
was diſſolved. Graumann having become bankrupt, an action was, in 
Trinity term 1791, brought upon the bill againſt the plaintiff, upon 
which he filed a bill in Chancery againſt the defendants, charg- 
ing that Graumann drew the bill of exchange without conſent of the 
— a partners, and delivered it to the defendants in diſcharge of 
a private debt, for which they (defendants) inſiſted upon his giving 
them the ſaid partnerſhip ſecurity, and that they never paid, and the 
partnerſhip never received any conſideration. The bill prayed a 
diſcovery and injunction, and that the bill ſhould be delivered up; 
or that plaintiff's name or the ſtyle of the partnerſhip ſhould be 
ſtruck out. The defendants by anſwer ſtated, that they had vari- 
ous dealings previous to and in March 1789 with Graumann; and 
that in February of that year, a ſhort time before they furniſhed 
him with the laſt parcel of goods, he informed their agent, that 
he was about to enter into partnerſhip with the plaintiff, (who was 
"reputed to be, and whom the defendants conſidered, a man of con- 
fiderable property,) and another perſon ; and that the ſaid part- 
nerſhip would ſupport him to any amount: that upon fai _ 


e plaintiff accepted. Before the bill 
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That aſſertion, and in full expectation that his intended partners 
would, if neceſſary, enable him to pay for goods, they, on the 
th April 1789, delivered to him a parcel of goods of the value 
of 223/, That on the 2d July, when the price became due, he 


remitted the bill in queſtion voluntarily, and without any ſolicit- 


ation, which was the only ſecurity they ever received, and that 


they would not have ſupplied the goods but for ſuch repreſent- 


ation. They admitted, they paid no conſideration to the partner- 
ſhip, and neyer had any dealings with or debts due from them. 
They denied any knowledge that the bill was drawn without the 
conſent of the other partners, or without authority; and ſtated 
that the partnerſhip was firſt made known to them in or about 
Feb. 1791. Lord Loughborough, Chan. ſaid, that in the anſwer 
there was nothing like a pretence that the defendants were in- 
duced by Graumann to believe that his particular debt would be 
paid by plaintiffs. That defendants never made any demand on the 
e till Graumann became bankrupt. That the only chance 
e could give defendants was, that a jury might make a miſtake, 
and give a verdict contrary to the direction of a judge. Decree 
that the bill ſhould be delivered up, with coſts at law and in equity. 
Newman v. Milner, 2 Veſ. jun. 483. | 
10. The defendants effected an inſurance with the plaintiffs, 
who were two uriderwtiters'upon a veſſel, for two ſeveral ſums 
of 1001, each, for fix calendar months from a period mentioned in 
the policy. Some time afterwards, defendants applied to plain- 
tiffs, and informed them that the ſhip had firſt ſuſtained a partial 
loſs, and afterwards had been ſtranded and totally loſt, within the 
time inſured for. In conſequence of this information, plaintiffs 
gave their negotiable i/ory notes in writing, payable three 
— 22 to Ea % the defendants, or Lao otider; for 


the amount of ſuch loſs, being the uſual mode of paying and 


ſettling inſurance lofſes, at the port where the inſurance was 
made. Theſe notes H. indorſed, and made payable to himſelf and 
the other defendant L. who was his partner. The plaintiffs 
having diſcovered that only the partial loſs had happened within 
the fix months, and that the total loſs did not happen till fix 
months after the expitation of the firſt ſix months, refuſed to pay 


the notes when they became due; upon which the defendants put 


them in ſuit, and thereupon plaintiffs brought a bill for difcovery, 
and praying that defendants might deliver up the policy or ſtrike 
= plaintiffs? names and ſubſcriptions from the ſame, and might 

o deliver up the promiſſory notes given by plaintiffs to be cancelled, 
and for an injunction againſt further proceedings at law, plain- 
tiffs offering to pay what was due in reſpect of the average loſs: 
An injun&ion was obtained for want of an anſwer. Defendants by 
their anſwer denied that the total loſs happened after the expira- 
tion of the ſix months, for which the policy was in force, and 
inſiſted the plaintiffs - ought to remain liable to the payment of 


injunttion was diſſolved, and the defendants proceeded to trial in 
the action upon one of the notes. Upon the trial in K. B. before 
Vor. I, Pp a ſpecial 


their — Upon the coming in of this anſwer, the 
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a ſpecial jury at Guildhall, a verdict was given for the plaintiffs 3 
6 law), and the Chief Fuftice — pear | 
-was ſatigfactory to him. Pending ſuch action, plaintiffs had paid 
into court the amount of the average loſs. - The preſent defend- 
ants paid the coſts of the action, and plaintiffs applied to them to 
deliver up the notes and pay the coſts of the proceedings in 
equity. endants offered to deliver -up the notes, but declined 
paying the coffe, "whereupon plaintiffs brought à ſupplemental bill, 
ſtating the verdict at law, and their application to the defendants 
to pay the coſts in equity, and praying that the defendants might 
= deliver up the notes, and pay ſuch coſts; and upon the hearing, 
> the court decreed the defendants to deliver up the two promiſſory 
notes, and pay the coſts of the original and ſupplemental ſuits. 
Liſte v. Liddle, Exch. 14th Dec. 1795, MSS. x 


For more of Bills of Exchange in general, ſee Payment (A), 
and other proper titles. ap HS 
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9 Bill of Lading. 


1. HE defendants were agents for A. B., and in diſburſe for 
him, by the purchaſe of certain goods for him, and being 
- doubtful of his circumſtances, made bills of lading to their own 
order, indorfed in blank, and ſent them ſo indorſed to him. 
A. B. having become bankrupt, one of the defendants, a partner 
in London, obtained the other bills of lading and. poſſeſſron of the 
goods from the ſhip-maſter. A. B. had before his bankruptcy 
aſſigned his copies of the bills of lading to C. and D. in pawn for 
ſeveral debts. The defendants were held, by Lord Hardwicke, to 
be entitled to retain the goods for the amount by them expended 
in each article; and the pawnees to have the next claim before 
the plaintiffs, the aſſignees, could receive any thing. Snee v. 
Preſcott, 1 Ath. 245. | | vey 
2. A. ſnipped goods for B., ſent him an invoice and bill of lading 
indorſed to him, and at the ſame time drew upon him for the amount, 
and ſent the draft, with the other bill of lading, to C. The 
bill was diſhonoured, and thereupon C. preſented his bill of lading 
to the defendant, the captain of the veſſel, and demanded and 
obtained the goods; the plaintiff alſo, as aſſignee of B's bill of 
lading and the invoice, demanded poſſeſſion, which was refuſed. 
Lee, C. J. ſeemed to think the plaintiff entitled to the goods; but 
Held, that no action lay againſt the defendant, as he was juſtified 
in delivering the goods on either bill of lading. Fraron v. Bowers, 
1 H. Bl. 364. (a. | 
9 | 3. The 
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4. The conſignee becoming bankrupt, the conſignor was held en- 
titled to ſtop the goods in tragſitu, and to hold againſt the aſſignees. 
Aſſignees of Burghall v. Howard, 1 H. Bl. 36s. (n.) —8. P. Salomons +» = + 
v. Niſſen, 2 Term Rep. B. R. 674. a 5 

4. A. conſigned goods to his factor and eht him a bill of lading. 
The factor indorſed to the plaintiff for his own debt. A. indorſed 
to the defendant another bill of lading, who thereupon ſtopped 
the goods in tranſity. Circumſtances of fraud appearing in the 
indorſement to the plaintiff, he was not allowed to recover; Lord 
Mansfield holding, that but for the fraud, the indorſement to him 
would have bound the goods; the other three Judges contru. 
Wright v. Campbell, 1 Bl. Rep. 628.—8. C. 4 Burr. 2046. but in 
the latter report of the caſe, the difference of opinion of the 
Judges is not mentioned. 4 

5. Several bills of lading, of different imports, were ſigned; one 
0 was indorſed and ſent to A., another afterwards to B. 'The right 

to the goods is in A., and a delivery of them by the captain to 

him will diſcharge him from the other, although the bill held by 

LY B. was ſigned by the captain before the bill on which he delivers 
poſſeſſion. Caldwell v. Ball, 1 Term Rep. B. R. 205, | © 

6. Evidence was allowed to ſhew that in the ſhipper's indorfing 

a bill of lading to à creditor, it was not intended that the con- 

ſignment ſhould be to him, or the riſk run by him; but only to 

give — a ſecurity on the proceeds. Hibbert v. Carter, 1 Term 

Rep. B. R. 745. | 

25 The conſignor of goods drew on the conſignee for the 
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or amount, and ſent him a bill of lading and invoice. The con- 
ng ſignee indorſed the bill of lading to the plaintiff for valuable con- 
vn ſideration; and then became bankrupt, before the arrival of the 
m. goods, or the payment of the bills drawn on him for the amount; 
er the conſignor thereupon indorſed the other bill of lading to the 
he _ defendant, who got poſſeſſion of the goods for the uſe of the con- 
cy Ggnor. The court of King's Bench held the property to have 
for paſſed to the indorſee of the bill of lading, the plaintiif; but this 
to judgment was reverſed on a writ of error.  Lickbarrow v. Man, 
led 1'Term Rep. B. R. 63. 1 H. Bl. 357. | 2 
Ire 8. Goods being conſigned to a factor, he in conſideration there 
v. of accepted bills to the amount, and paid part of the money, but 
became inſolvent before the bills were due; the eonſignor ſtopped 
ing the goods in trenſitr, and it was held right; for the lien of the 
nt, factor did not commence, the goods not having been in his poſ- 
he ſeſſion. Kinloch v. Craig, 3 Term Rep. B. R. 119. 783. oh 
ng - . 6 i 
nd 
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| * 57 HERE a cargo at ſea was diſpoſed of by an aſſignment _ 


n amounting to a bill of ſale, or to an equitable lien of 
the ſame nature, Lord FHardwicke held it good without actual de- 
livery or poſſeſſion. Brown v. Williams, 1 Ath. 166. 
2. 26 G. 3. c. 60, $17. When and ſo often as the pro in 
any ſhip or veſſel belonging to any of his majeſty's fubjed all 
be transferred to any other or others of his majelty's ſubjects, in 
whole: or in part, the certificate of the regiſtry of ſuch ſhip or 
veſſel ſhall be truly and accurately recited, in words at length, in 
the bill or other inſtrument of ſale thereof; and otherwiſe ſuch 
huts ſale ſhall be utterly null and void to all intents and pur- 
* A ſhip was mortgaged at ſea, with condition that the mort- 
gagor ſhould continue in poſſeſſion till failure of payment of the 
mortgage-money on demand, and the grand bill of ſale was de- 
livered to the mortgagee z the mortgagor becoming bankrupt, the 
mortgagee took poſſeſſion of the ſhip immediately on her arrival 
in port, and was held entitled to the ſame againſt the aſſignees; 
for the delivery of the grand bill of ſale was a delivery of the ſhip. Se 
Athinſon v. Maling, 2 Term Rep. B. R. 462. 
4. The bankrupt had executed to the defendants a bill of ſale 
of the ſhip C., and depoſited with them the grand bill of ſale. 
The bill of ſale did not contain the recital of the certificate of — 
regiſtry, according to 26 G. 3.: it purported to be abſolute; 
but the defendants at the ſame time gave him an acknowledgment 
in writing, promiſing to return the ſame on a certain note being 
id. On the arrival of the ſhip in England, after the bank- 
82 ruptey, the defendants took poſſeſſion, but were held not to be en- 
titled to retain againſt the aſſignees. Raligſton v. Hibbert, 3 Term 
Rep. B. R. 412. = - 


- 5. A. the owner of a ſhip executed an abſolute bill of ſale Py 
f to B.; and by another deed of the ſame date aſſigned . 
other property to B., which deed of aſſignment (reciting that the ing 
. bill of ſale was for ſecuring a ſum of money lent by B. to A., and wh 
I alſo reciting a bond and warrant of attorney given by A. to B. to chi 
ſecure the ſaid ſum) declared that theſe ſeveral deeds and inſtru- hel 
ments were made to enable B., by ſale of all the things compriſed o” 
therein, to raiſe the ſum lent without the concurrence of A., at Y 
any time before the money ſhould be paid off; but in the ſame 5 
deed there was 2 covenant, that on repayment of the money B. cla 
ſhould reconvey to A., but ſo as not to prevent A. from ſelling at of 
any time before the repayment, Sr. Under theſe conveyances, Th. 
B. was held not to be the abſolute owner of the ſhip, but only 115 


mortgagee; and therefore not liable for neceſſaries provided a 
7 
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= ſhip before his taking poſſeſſion. Fackſon v. Vernen, 1 H. 
114. | 7 F 
6. A mere clerical miſtake in the recital of the certificate of 
the regiſtry of a ſhip in the bill of ſale thereof, was held not to 
vitiate it, Rolleffon v. Smith, 4 Term Rep. B. R. 161. ©. © 
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Blood corrupted. 8 75 Viner 686. 


n | See Forfeitures, and other proper Titles. 
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. See Miſtake of Words, Obligations (M), (N), and 
other proper Titles, = | 
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Books and Authors. (51 


k A Diſpute aroſe between the plaintiffs, who claimed under va- 
rious charters from the crown the excluſive right of print- 
ing ſtatutes and bibles, Sc. and the Univerſity of Cambridge, 
who claimed a concurrent right to print the ſame under prior 
charters, which authoriſed them to print all books : and the court 
held the claim of the Univerfity good; conſidering the right 
iven by the crown merely as a copyright in particular * 
oſtett v. Univerſity of Cambridge, 1 Bl. R. 121. S. C. 2 Burr. 661. 
2. Action for ſelling books, the copyright of which was 
claimed by plaintiffs. The term of 14 years (in the ſtatute 
of Ann.) being expired, they reſted on the common law right. 
The court of King's Bench gave judgment for the plaintiffs, 
22 Yates, J.; but the judgment was reverſed in the 
ouſe of Lords on the ground that che common law right is 
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| taken away by the far. of 8 Ann. Millar v. Taylor, 4 Burr. 
2303. ; | 
1 0 Where the defendant had added notes to the ſtatutes, which 
the court held a mere colour, the patentee of the crown recovered 


againſt him for publiſhing copies thereof. Boſkett v. Cunningham, 


1 BI. R. 376. | | 
- 4+ The Stationers Company clalmed an excluſive right, by patent, 
1 mting almanacks; but the court held, that the crown had 
no ſuch right to beſtow. Stationers Company v. Carnan, 2 Bl. R. 
„ | re 2b 
5. An injunction was granted againſt publiſhing in a magazine 
0, the "laintiff's farce, ** Live-a ta-Mode,” which the plaintiff had 
ſuffered to be ated, but never printed or publiſhed. Macklin v. 
Richardſon, Ambl. 694. 
6. But where only extracts were publiſhed in a monthly 
magazine, an injunction was refuſed. Deaſley v. Kinnerſley, 
Amöl. 403. 


J. It was clearly held by the court, that a muſical compoſition + 


was protected by the ſtatute 8 Ann. being a writing within the 
meaning of that act. | | 
8, Acting a play on the ſtage, of which the plaintiff had bought 
the copyright, 1s not evidence of a publication by the defendant 
within the meaning of 8 Ann. c. 19, Coleman v. Wathen, 5 Term 
Rep. B. R. 345. | 1 

9. The aſſignee of a print may maintain an action on 17 G. 3 

6 57. againſt any perſon who pirates it. Thompſon v. Symon 

5 Term Rep. B. R. 41. 
10. Two penalties may be incurred on the ſame day, and re- 
covered in an action upon 12G.2. c. 96. for ſelling books ori- 
_*ginally written and publiſhed in this kingdom, and = ary re- 
printed in another and imported hither, provided the acts of 
fſuale are diſtin, Brooke gui tam v. Millilen, 3 Term Rep. 
s B. R. 509 ? | 


«Vinerz78. Books and Authors. (Caſes in Equity relative there- 
80.) Herein alſo, of Caſes relative to Prints and 
 Engravings. | | * 


Te A Bill was brought to injoin the printing of a book, intitled 
£2 & Modern Crown Law,” ſugge/ting that it was borrowed 
verbatim from Sir Mat. Hales's Pleas of the Crowp, the difference 
being only, in haying left out ſome old ſtatutes which had been res» 
pealed, and tranſlating ſome of the quotations into Engliſh; that 
therefore it was within the flatute 8 Ann. c. 19. Lord Hardwicke, 
Chan. ſaid, that when books were colorably ſhortened only, they 
were undoubtedly within the act, and a mere evafen of the ſtatute, 
and could gat be called an abridgment. But that this muſt not be 
carried ſo far as to reſtrain perſons from making fair abridg - 


ments; for an abriogment- might with great propricty be called a 
$57 53 i 1 new 
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Pope v. Curl, 2 At 


Books and Authors, 


few book. His lordſhip thought in this caſe, that it would be 
one to refer it * two e of learning, carefully to com 
the two works, and r eir opinion to the court. 
. Wilcox, 2 Ath. 141. 85 , 25 
2. An injunctiam had been obtained by Mr. Pope againſt a book- 
ſeller, to refrain. his vending a book, intitle Letters from 
% Swift.” Upon a motion to diſſolve the injunction on coming 
in of the anſwer, Lord Hardwicke, Chan. ſaid, it would be ex- 
tremely miſchievous to make a diſtinction between a book of 
letters, which came out into the world, either by the permiſſion of 
the writer, or the receiver of them, and any other learned work. 
The court continued the injunction as to thoſe letters which were 
written by Mr. Fope, but diſſolved it as to thoſe written to him. 
. 342, 

3. The plaintiffs had publiſbed a book intitled 1 The Prince of 
« 4 ia, a Tale.” The defendant printed part of the narra- 
tive of the work in a magazine, but left out all the refeFions. 
Bill for an injunction and an account, It did not appear how much 
exactly had been printed in the magazine, but it was in evidence, 
that the ſale of the work had been much prejudiced by it. It was 
alſo proved, that it was uſual to print extracts from new books in 
magazines, without aſking leave of the authors, and that the 
plaintiffs had publiſhed a larger extract of this very book in the 
Annual Regiſter, and an extract from it in a newſpaper, before the 
ertract᷑ in queſtion was publiſhed by the 2 in the magazine. 
Upon the bill being filed, Lord Keeper Henley had refuſed the mo- 
tion for an injunBiien Upon the hearing, Sir Thomas Clarke, 
Maſter of the Rolls, ſaid, no certain line could be drawn to diſ- 
tinguiſh a fair abridgment, but every caſe muſt depend on its own 
circumſtances. That he could not enter into the goodneſs or 


badneſs of the abſtract, What his Honour materially relied on 


was, that it could not tend to prejudice the plaintiffs, when they 
had before publiſhed an extract of the work in a newſpaper. 
Bill diſmiſſed. Dodſley v. Kinnerfley, Amb. 403. 

4. Lord C. correiponded with his natural ſon, who was abroad 
for many years. In ſome of his letters he drew the characters of 
perſons, and wrote uppn the ſubject of politics, in others he wrote 
upon education, and the letters were ſaid to form a complete ſyſtem 
of education. On the death of the ſon, his widow and two children 


came to England, and were affectionately received by Lord C. The 


widow delivered up to Lord C. the characters, having firſt talen copies 
of them, but did not deliver up the other letters. After Lord C.'s 
death, the widow agreed with the defendant D., who was a book- 
ſeller, for printing and publiſhing the letters on education and in- 
ftruQions; and public notice was given of it in the newſpapers. The 
executors of Lord C. brought a bill againſt the widow and bookſeller 
to reſtrain them from printing and prbliſbing the letters, and to have 
the original letters and copies delivered up. The defendant (the 
widow) by her anſwer ſaid, that ſhe had mentioned to Lord C., 
in his lifetime, that ſhe thought the letters would form a fine 


| ſtem of education, if publiſhed, and that he did not expreſs any diſ. 
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apprebation in publiſhing the ſame. That the ſaid characters were 
not, nor Sek mare Intended, to be publiſhed in the books adver- 
tiſed to be ſold, or otherwiſe. Upon this the plaintiffs moved for 
an injunction. Lord Apſley, Chan. was very clear, that an in- 
junction ought td be granted. That the widow had no right to 

rint the letters without the conſent of Lord C., or his execytors. 
That ſhe had obtained neither the one or the other. That ſhe had 
done very ill in keeping copies of the characters, which Lord C. 


meant ſhould be deſtroyed and forgot. Injunction ordered till 


hearing, but Lord Chancellor recommended to the executors, 70 
permit the publication, in caſe they ſaw no objection on reading it. 


Thompſon v. Stanhope, Amb. 737. | | 
5. The plaintiff moved for an injunction to reſtrain the defend. 


ant from publiſhing a book, which the bill ſtated was pirated from 


another, the copyright of which belonged to the plaintiff.” Paſ- 
ſages were read from each, to ſhew that the fats and even the 


terms in which they were related in the laſt, publication, were 
taken frequently verbatim from the original work, Sir L 


Kenyon, Maſter of the Rolls, (ſitting for Lord Chancellor,) ſaid, if 
it was a bond fide abridgment of the larger work, ſeveral caſes had 
decided, that an injun#ion ſhould not be granted. That he ſhould 
nat then decide, whether this was a piracy or not; but that he had 
heard ſufficient read to entitle the plaintiffs to an injunction, till 
anſwer or further order, Hell v. Walker, 1 Br. C. 6 451. 

6. P., the author, ſold a copyright in a book of roads to the 
plaintiff ; who publiſhed it in letter-preſs, The author afterwards 
made improvements in the work, for which he was paid by-the 
plaintiff. _ The fourteen years from the publication being expired, 
and the author being {till alive, he had the great roads engraved 


on copper-plates, but printed the croſs roads, as the plaintiff had 


done, in letter-preſs, and fold the improyed edition to the defend- 
ant. Upon the argument for the injun#ion on the filing the bill, 
Lord Thurlow, Chan. held, that by the aſſignment by the author 
to the plaintiff of all his intereſt in the copyright, not only the au- 


thor's right in the firſt fourteen years, but alſo his contingent 


Tight in the ſecond fourteen years, had paſſed, and the court 
referred it to the Maſter to inquire into the originality of the 
book. By the Maſter's report it appeared, that the works were 
different, the plaintiff's being a letter-preſs, the defendant's upon 
copper-plates, or charts, and the croſs roads in letter · preſs; that 


they both contained the principal roads in England, together with 


the croſs roads, and only the high roads in Scotland. He ſtated 
ſome other ſmall variations, and added, that the letter-preſs roads 
were ſubſtantially the ſame in both, The motion for an injunfion 
being now renewed before his Honour Sir Lind Kenyon (ſitting for 


Lord Chan,), he granted the injunction, as to the /etter-preſs, but 


refuſed it with reſpect to the delineation, which the Maſter had 
reported to be a different work. Carnan v. Bowles, 2 Br. C. C. 80. 

7. The plaintiff having made engravings of a great number of 
medicinal plants, brought a bill to refrain the defendant from en- 
graving and copying them contrary to g G. 2. c. 13. and for an 
N | | account. 
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accdunt. It was „ 004g by the defendant, that invention was the 


word in the act; that engraving was not properly inventing; there- 
fore not within the act, unleſs it had been ſomething in the mind, 
and not already in nature. Further, that it ought to have been 
mentioned at the foot of each print, when it was publiſhed, the 
day of the firſt printing, and the name of the proprietor. That 
ſelling alone did not ſubject the ſeller to the penalties of the act, 
unleſs the ſeller knew them to be printed by one who was not the 
author and proprietor of them, and knew likewiſe'who was the 
real author. Lord Hardwicke, Chan. was of opinion, that they 
were prints within the meaning of the act. That as to the time 
of publication, the words of the act were only directory, and not 
deſeriptive of the day, and that they were only neceſſary to make 
the penalty incur; and that the property of the prints veſted ab/o- 
lutely in the engraver and deſgner, though the day of the publica- 
tion was not annexed to the foot of it. That his lordſhip thought 
ſuch conſtruction not ſo certain, but that pudges might differ upon 
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it. He therefore could not give coſts, or direct the account, or Yide 


decree any thing more than à perpetual injunction. Blackwell v. 

Harper, 2 Ath. 93. Barnard. Rep. 210. 

8. Abill was brought on 8 G. 2. c. 13. ſetting forth, that plain- 
tiff had procured a drawing or deſign to be made of the buſes of 
the Society of Briti/þ Herring-Fiſheryz that defendant had 
printed the ſame in the London Magazine, and praying diſcovery 
and injunfion not to ſell for the future, plaintiff waiving all penal- 
ties. Defendant put in two demurrers : 1ſt, As to the diſcovegy, 
for that it appeared by plaintiff's own ſhewing, that the diſcovery 
would ſubje& the defendant to the penalties of the ſtatute ; and- 
that plaintiff had not made ſuch a caſe as entitled him to a diſco- 

ry. 2d, As to ſuch part as prayed relief and injunction from 

ſelling, for that plaintiff had nat made ſuch a caſe as entitled him 
to that or any other relief. Lord Hardwicke, Chan. was of 
opinion, that plaintiff had not made a caſe for relief, that there- 
fore it was unneceſſary to go into the gory of diſcovery. 

That it was not within the ſtatute made for encouragement of 
genius and art; and that if plaintiff could not claim property, he 

was not entitled to relief. Demurrer allowed. Jeffery v. Bald- 
win, Amb. 164. 

9. Plaintiff H. by his bill ſtated, that he, and his partner had 
been for many years proprietors of ſeveral books or works, for 
which they cauſed ſeveral prints to be engraved from original 
deſigns, and paid to the engravers and deſigners a full conſider- 
ation for the ſame, and thereby became the proprietors thereof, 


Harriſon v. 
Hogg, pl. 9. 


and publiſhed the prints as ſuch. That the partnerſhip was after- 


wards diſſolved, and the plaintiff H. ſold a moiety of one of the 
books, and all the prints inſerted or to be inſerted therein, to C.; 
the other plaintiff and they were then joint proprietors thereof, and 
the plaintiff H. was ſole proprietor of the other books and the 
prints therein contained; and that they had reſpectively printed, 
publiſhed, and vended the ſame for their own excluſive benefit . that 
the defendant had publiſhed ſeveral works, under different 2 
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| the print: or engravings for which the defendant had taken 
and copied from the prints and engravings compriſed in the plain. 
tiffs publications. - The bill prayed an account and delivery of the 
copies remaining unſold, and an igjuncbion, the plaintiffs vai ving 
all penalties inflifted by any of the acts of parliament, or in- 
curred by the defendant by reaſon of the premiſes. Defendant 
- demurred for three cauſes: 1ſt, That it did not appear by the bill 
that the day of fie publiſhing the three prints was truly engraved 
with the name of the proprietor upon the reſpective plates there- 
of, and therefore the plaintiffs had not ſhewn any excluſive right 
to print my ſame. 2dly, That the bill did nat contain ſufficient 
matter of equity to entitle plaintiffs to a diſcovery, or relief. 
3dly, That by plaintiffs own ſhewing, they were jointly in- 
tergiled in one of the ſaid works, and plaintiff H. was alone inte- 
reſted in the other two, and plaintiff C. had no intereſt in them, 
- therefore that * ſeveral matters ought not to be joined in one 
5 bill. Sir R. P. Arden, Maſter of the Rolls, (ſitting for Lord 
Chan.) ſaid, that he was inclined to differ from Lord Hardwicke 
in Blackwell and Harper, ante; for that his Honour thought it 
> was efſentia! to the plaintiffs?” right, that the date ſhould be upon 
the plate; but that he muſt hold the general allegation of plain- 
tiffs title in the bill, to be ſuſhoient to prevent a demurrer; but 
that the third objection he thought inſuperable, and inclined to 
ellow the demurrer as to that, but would confider of it, before the 
order was draw up. The reporter adds, that his Honour did 
nat change his opin.on. Harriſon v. Hogg, 2 Vef. jun. 323. 
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— „ Df Bottomry and Reſpondentia, 
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1. CTION of debt upon a battomry bond, the condition 
of which was, that upon the ſhip's arrival at New York, a 
certain ſum of money ſhould be paid to the plaintiff; but that in 
_ caſe the ſhip ſhould miſcarry, -be loſt, caſt away, or taken by the 
enemy, the plaintiff ſhould have nothing. Defendant pleaded that 
the ſhip was captured ; to which there was a replication of a re- 
capture. It appeared in evidence, that the ſhip was talen before 
ber arrival at New York, by two American privateers, who de- 1. 
tained her for one month, and plundered her of her ſtores. 
That ſhe was retaken by an Engliſbß privateer, to whom the Ad- the 
miralty court adjudged her a good prise; and decreed that ſhe for ii 
ſhould be reſtored to the original owners, on paying one-eighth v. th 
for ſalvage. That ſhe proceeded with the remainder of her 2 
cargo to New York, and cleared her freight; and that the value of in th 
WW certa 
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Of Bottomry and Reſpondentia, 


within this condition does not mean a temporary capture, but it 
be a total loſs. This was not ſuch a — to occalion a 
total loſs, for the defendant purſued the voyage, and earned his 
freight. The rule for à new trial muſt be diſcharged. Joyce v. 
Wilkamſon, B. R. Mich. 23 G.3. Park on Marine Inſarance, 421. 

2. By the law of England there is neither average nor ſalvage 

a bottomry bond. Per Lord Mansfield. 1. | 

3. If the holder of a re/pondentia bond is by the law of foreign 
countries made to contribute to any loſſes to which by the law of 
England he would not be liable, viz. to that of an average loſs, 
he may recover the amount in an action againſt the underwriters, 

if he has inſured the bond. Walpole v. hive; Trin. 1789. Per 
Lord Kenyon, C. J. Park. 42 

4. By 19 G. 2. c. 37. $5. All ſums of money lent on bot- 
tomry, or at re/pondentia, upon any ſhip+or ſhips belonging to his 
majeſty's ſubjects, bound to or from the E Indies, ſhould be 
lent only on the ſhip or on the merchandize or effects laden or to 
be laden on board of ſuch ſhip, and ſhould be ſo expreſſed in the 
condition of the ſaid bond, and the benefit of ſalvage ſhould be al- 
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intiff, and on motion for a new trial, per cur. A capture 


/ 


| lowed to the lender, his agents, or aligns, who alone ſhould have a 


right to make aſſurance on the money ſo lent; and in caſe it ſhould 
appear that the value of his ſhare in the ſhip, or in the merchan- 
dizes or effects laden on board of ſuch ſhip, did not amount to the 
full ſum or ſums he had borrowed as aforeſaid, ſuch borrower ſhould 
be reſponſible to the lender for ſo much of the money borrowed 
as he had not laid out on the ſhip or merchandizes laden thereon, 
with lawful intereſt for the ſame, in the proportion the money not 
laid out ſhould bear to the whole money lent, notwithſtanding the 
ſhip and merchandizes ſhould be totally loſt. | 


Vide title Policy of Inſurance. 


Bridges. 


1 
(A) Repaired. How. Den. 


1. A GENERAL rate made by the ſeſſions upon the ſeveral pa- 
riſhes. c. with orders to the churchwardens, &c. to aſſeſs 

the inhabitants, was held good under the 1 Ann. fot. 1. c. 18.; 
for it is impoſſible for the juſtices to tax the individuals. The King 
v. the Inhabitants of Middleſex, Andr. 101. | | 
2. A prefentment by the grand jury, that a public bridge with - 
in the county is out of repair, is ſufficient, without ſhewing in 
certain who is hound to repair. S. C. Andr. ass. 


4 
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3. The inhabitants of a townſhip were bound by preſcription 
to repair an old foot-bridge ; they pulled it down, by conſent of 
the ſeſſions, and built a new carriage-bridge within 60 yards of 
the ſite of the old. The townſhip were held not to be bound to 
repair this new bridge, but the riding; it being of public utility. 
The King v. the Inhabitants of the Weſt Riding of Yorkſhire, 5 Burr. 
2594. 2 Bl. Rep. 685. ek. 4 4 


4. Thoſe who are bound to repair a carriage-bridge, are bound 


to widen it if the exigencies of the public require it. Rex v. the 

Inhabitants of Cumberland, 6 Term Rep. B. R. 194. a 

EI TIS In | Wy | 

qViner234: (B) Actions, Indictments, and Informations; in 
+6 what Caſes ; and Pleadings. 


Nu. Burr. I. JNFORMATION for not repairing three public bridges, 
called Hartford Bridges, lying within the county of the city 
; of Norwich, leading from the market croſs to Jp/wich, allegin 
that it cannot be found'that any perſon or body politic is hive 
by tenure or otherwiſe to repair them; and therefore the inha- 
bitants of the county of the city are bound by the ſtatute. Two 
of the inhabitants of the city and county of the city came in the 
name of all the inhabitants of the city, and plead nor guilty. 
The record takes notice, by way of ſuggeſtion, that the queſtion 
is between the citizens of Norwich and the inhabitants of the 
county of Norfolk, and they being intereſted, becauſe there could 
be no indifferent trial had there, the venire is awarded into Suf- 
Folk and a ſpecial verdict is found; amongſt other things, that 
the three bridges were, at the time of making the ſtatute 22 F 8. 
c. 5., within the county of Norfolk, and not within the county of 
the city of Norwich ; that Philip and Mary, 24 of their reign, 
ſevered ſuch an extent of ground from the county of Norfolk, and 
annexed it to the city, that the three bridges are within the an- 
nexed boundaries which were made to.extend % ud Hartford 
Bridge, which is the fartheſt of the three; that they are public 
a) The in- bridges, and no particular perſon bound to repair them. It was 
formaten inſiſted for the defendants, that the information was grounded 
defendants upon the ſtatute which gives the juriſdiction to the ſeſſions, and 


debent repa. that where a ſtatute 8 a particular method, that muſt 


ee be followed (a): to which it was anſwered, and agreed by the 
concluded Court, that the charge to repair is at common law, and upon that 


contra fur. this information is founded: the ſtatute gives a concurrent, but 


ooo pl mos not an excluſive juriſdiction ; for there are no negative words, 
Rep. B, R. nor is this a new offence made by the ſtatute. Rex v. Inbab. Civ. 
162, Nerwici, Raft. 5 G. 1. Str. 177. ö 
2. Another objection taken for the defendants in the caſe pl. 1. 
was, that they having pleaded the general iſſue, could give no- 
thing in evidence but that the bridges are in repair, and therefore 


that the trial ſhould have been in Norfe/k ; but three Judges 


againſt Forteſcue, J. held, that on not 3 defendants _ i 
und to prove. He is 


controvert every thing the proſecutor is bee 
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bound to prove where the bridges lie, and therefore Norfolk was 
an improper county. If a man would diſcharge himſelf upon a 
particular account, he mult plead it ſpecially; but not where the 
common right is his defence. If a man be charged to repair 


ratione tenure, he may throw it upon a pariſh. by a general iſſue. 
Rex v. Inhabit. Civ, Norwici, Ibid. 
3- It was ſaid on the part of the defendants in the caſe pl. r. 


that the city and county of the city muſt be taken to be diſtin; 


and if ſo, then the citizens only had appeared, the appearance 
being nomine omnium inhabitantium Civ. Norwict; ſo that the iſſue 
was not well joined : to which it was anſwered, and. agreed per 
cur. that the inhabitants of the city and county of the city might 
be taken to be the ſame perſons, Rex v. Inbabit. Civ. Norwici, 
4. It was farther objected in the caſe pl. 1. that u/que ad was 
excluſive of one of the bridges; but it was inſiſted on the other 
fide, that the words were «/que ad pontem de Hartford ad exteriorem 

rtem rivi, and that u/que ad was only uſed to ſhew the eircum- 
ference, for the other words take in the river. Pratt, C. J. ſeemed _ 
to think the bridge in queſtion was included, and the defendants 
did not further argue this. Rex v. Inhabit, Civ. Norwict, IB. 


For more of Bridges in general, ſee Action: (Nc), Certioruri, 
Chimin Common, Iudictment, and other proper Titles. 


A. 
_— 


Bringing Money into Court. (41 


(A) In what Caſes, d at what Time, and 297. 
| . Pleadings. | 


* 


t. IN trover for money, the court gave leave to bring the whole ND BO 
money declared for into court. But ſaid they could do it — 
a . 2 „ Parry, | 
only in this caſe, and not in trover for goods. Anonymous, Hil. , G, 2. 
6 1 f Str. $22. 
a | 85 41 Driefendant 
obtained a rule for plaintiff to ſhew cauſe why, on defendant's bringing foor new-wrought dimity bed · 
curtains, vallances, and baſes, being the goods ſpecified in the declaration (in trover), into court, and 
payment of coſts, proceedings ſhould not be ſtayed. It appeared, on the put of the plaintiff, that the 
curtains had been cut, altered, and ſcoured; and thereby leſſened in value. Per cur.— Theſe ſort of rules 
are diſcretionary ; and in this caſe it is not reaſonable to oblige the plaintiff tv take his goods again, al- 
tered as they appear to be; the rule was diſcharged. Roydon v. Batty, Mich. 15 G. 2. Barnes, 284. 
In trover for pictures, it was moved, that plaintiff ſhould be obliged to take the pictutes and cofts, upon 
an affidavit that they are all the goods that the defendant has of the plaintiff's, and that notdenied ; but per 
cur. This action is for damages, and you cannot oblige the plaintiff to take the thing itſelf, Olivant 
v. Berino, Trin 16 and 17 C. 2 1 Wilſ. 23. S. C. Str. 1:91. So in trover for a ring, Buxton v. 
Gabell, Trin. 9 G. 1. ; and in a like action for goods, Eaft. 9 and 10 C. 2. the conit tefuſed a 


Amilur motion; Vide 1 Will, 23. For more on this ſubꝗect vide antes title Actions, letter L 5. pl. 2. 
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ah Bringing Boney into Court. 
2. In an action of debt for 151. ſet for a fine in the court of 
the lord of the manor, the court refuſed to let the defendant 

bring 4-. 2d. into court, Wc. as had been done in debt for rent, 
covenant, Sc. Cold v. Freame, Hil. 8 G. 1. Bunb. 124. | 

The condi- 3. The defendant gaye a bond to pay a ſum of money by in- 


_— ho 5 ſtalments at 5 0 per annum, and having failed at one of the days 

pay 40 l. by che plaintiff brought his action for the penalty, and it was moved 

$1. Per an- upon the act for amendment of the law, that upon paying the 5 /. 

Fendt and coſts, proceedings might be ſtayed. Sed per cur.— We can- 

dad leave to not do it, for it never was the intent of the obligee that he would 

briog the be put to ſo many actions as one a- year. Land v. Harris, Eaft, 

rig. | 1 20 

51. per an- +» 2s . 5 5 ö | 

aum into court on the act for amendment of the law. Bridges v. Williamſon, Mich. 2 CG. 2. Str. 

$14.—S$. P. Maine » Somper, Hil. 4 G. 2. cited Burr, 1 374. in margin. A rule had been obtained for 

the plaintiff to ſhew cauſe hy it ſhould not be reierred to he Maſter to compute what was due to the 

plaintiff of the ſeveral inſtalments, ſtipulated by articles of agreement, dated 26th Jazuary 1758, and 

made in defca ane of a bond (on which the aQtion was brought), and why, upon payment of what 

ſhould appear to be due, with intereſt for the inſtalment unpaid, together with laintiff's coſts, all pro- 

ceedings in the action on the bond ſhould not be ſtayed. The rule was obtained on the Hat. 4 and 5 Ana. 

c. 16. § 13. The facts of the caſe were that the bond upon which the action was brought, was con- 

ditioned for payment of a groſs ſum of money abſolutely at a day certain (in April 15 50), but ns 

mention was therein made of paying the money by inftelments, nor was that any part of ths original 

agreement, Afterwards, on the 2hth of January 1758, the parties came to another agreement, by 

which it was ſettied That the money ſnould be paid by five inftalments ; and it contained a defeaſance to 

the bond of 14ih January, in caſe the ſum mentioned in the condition thereof to be payable in groſs on 

the day therein fixed, ſhould be paid by inſts!ments upon the particular days ſpecified in the defeaſance ; 

provided that the inflalmen:s ſhould be punctually and regularly paid ; and that the defendant ſhould live 

till ali the days ſhould be paſt ; otherwiſe the defeaſance was to be void. The defendant paid the two 

ficſt payments, and part of the third, but totally neglected to pay the fourth. Subſequent to the fourth 

inflaiment becoming due, the defendant paid the plaintiff the whole intereſt at that time due upon the 

whole debt up to that time, including the intereſt for the ſum payable at the time of the third inſtal- 

ment, 2s well as for all the remzining money, not yet become payable. The court, after argument, diſ- p 

charged the rule with cofts, obſerving, that there was no doubt upon bonds conditioned for the payment 

of money by inſtalments, referring to the caſes above, and ſaid the defeaſance being dated at a ſubſe- 

quent time, and written on à diſtioct and (eparate paper from the band, made uo difference. The differ. 

ence was, chat the bond was conditioned ſor the payment of a greſs ſum of money then due to be paid 

at a certain fixed day; then there was a ſubſequent agreement made in favour of the debtor, eaſing him 

of that ſtipulated ſingle payment at that frxed day, and #llowing him to pay it by inſtalments, provided 

that he paid it punQually, and that he lived till they ſhould be all paſt, otherwiſe the defeaſance was to 

be void, and, conſequently, the debtor, not having paid it punctually, the groſs ſum became due to the 

obligee. There is a diſtinction in the court of Chancery, that if 5 I. per cent. be reſerved for intereſt ” | 

en a mortgage with a condition to accept four, if punQuaily paid ; this condition muſt be ſtrictiy per- 9 
formed; and the debtor ſhall not have relief in equity after the day of payment is elapſed, (becauſe the F 

1 per cent. was to be abated upon a condition which is not performed,) but if 4 per cent. be reſe: ved m t 

with an agieement chat if the q be not punAually paid at the day the morigagor ſhall pay 5, that ſhall he 

be conſidered as 2 penalty added, and the court of equity will in ſuch caſe relieve againſt it. Now the 


ent caſe is, in effect, within the former part of this diſtinction, for it is a condition unper formed, ew 
therefore the debtor cannot have relicf in a court of equity any more than at common law; but the cre - ney 
ditor has a tight to bave recourſe to the bond. And they held alſo, that the receipt of the intereſt was cau 
no waiver. Bonafous v. Rybot, Eaſt. 3 G. 3. Burr. 1371. In an action on à bond payable by in- 


ſtalments, where the court give leave to bring the due on an of the inſta ments into court, they rule 
will permit the plaintiff to fign judgment, but not to take out execution until the pay ments become due. limit 
Darby v. Wilkins, Mich. 7 G. 2. Str. 957.-—In debt for penalty of a bond conditioned for perform- Ay 
ance of covenants in an indenture of leaſe, breach aſſigned for non-payment of 10 / for talf a year's Hull 
rent. Motion to bring 0 J. into court on the common rule denied. This has never been done in D. 
debt, though in covenant it may. BVS &g W. 3. the judgment in covenant is to Rand, and cire 
facias might be ſued out for ſubſequent breaches, but that Ratute does not extend to this caſe, In debt 
on bond for payment of money by inſta\mepts, money cannot be brought in on the common rule. 
On ſuffering plaintiff to enter judgment and payment of. 191, and coſts, proceedings ſtayed. Wright v. 
Bennington, Hit. 22 C. 2. Barnes, 286.—A rule to pay money into court in an action of debt for the 
penalty of a charter - party, diſcharged as contrary to the courſe af the court. Yeoman. v. Roſs, Eaſt. 
19 C. 2. Barnes, 285.— Action on. a bond to a truſtee to ſecute an annuity, by inftalments to defend - 
ant's wife. Rule abſclute to flay proceedings on payment of 3 I. (the only inftalment due) and coſts. 
Moſs adminiſtcatos v. Hardy, Trin. 27 and 28 C. 2. Barnes, 388, — The defendant was bound ase 
{ 9 
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plaintiff's teſtator in a bond conditioned to pay 4961- by inſtalments, and if default were made in the 
payment of any one or more of the inſtalmenta, then the bond to ftand in force for the whole principal 
and intereſt then remaining due and unpaid. On default made, the plaintiff pur the bond in ſuit, and 
on won off faftum pleaded obtained a verdict. A motion was afterwards made to ay proceedings og 
payment of the inſtalments then due with coſts. Gould and Blackſtone, Juſtices, held, that upon this 
ſpecial condition the defendant was not entitled to this indulgence, either under the act of 4 & 5 Ann. or 
SW. 3. c. 11. §8. This is not to relieve againſt a forfeiture, for the plaintiff at his peril muſt 
eater up judgment for no more than the refidue of the principal and iatereft bond fe due and unpaids 
The defendant had by his \negle& loſt the benefit of the condit on of the bond, and remained in tha 
caſe of other debtors upon bond. Gowlett executor v. Hanforth, Mich. 15 G. 3. Black®. 98. 


4. The mortgagee, after the day of payment, brought an After ads. 
ejectment, and the court ordered him to ſhew cauſe why pay- — 
ment to the leſſor, or bringing into court principal and intereſt po” wan 
and colts, Ne ſhould not be ſtayed; and it was ſaid to bea any 

be often done in C. B. Anonymous, Hil. 9 G. 1. Str. 412. mf 
executed, the court made a rule to fiay proceedings on payment of all rent due and cofts, it not 


pretended that the ejectment was brought on any other title than a re-entry on non-payment of 
Goodtitle v. Holdfaft, Eaſt, 4 G. 2. Str. 900. This may be done by fummons before a jud rent. 


5. The defendant pleaded a tender with a profert in curis of 

the money; and on a certificate that no money was paid in, it 

was moved to ſet aſide the plea. Ef per cur. It is no plea, and 

the plaintiff might fign judgment. Perber & al. v. Shelton, Mich. 

12 G. 1. Str. 638. | 
6. The defendant moved for leave to pay money into court; 

denied, he being an executor. Caſs v. Tveſon, Mich. 1 G. 2. Prad. 

Reg. 249. But it was granted upon his conſenting not to take it 

out again. Bid. i . | 
7. It was made « queſtion, Whether in an action by an execu- 80 in a cafes 


| tor the defendant ſhould be allowed to bring money into court? Baker v.. 


but on conſideration it was held that he might, and that the effect — 


of it would not be to make the executor pay, but only loſe his cited Str. 
fubſequent coſts. Crutchfield v. Scott, Eaſt. 1 G. 2. Str. 796. 796. 


v. the Ducheſs of Hamilton, Bunb. 44. Pell. tit. Executors, letter (P. a. a). Sed wide Bryan v. 
Holloway, Barnes, 279. Hil. 6G. 2.. 4 Vir. Abr. 295. pl. 28. marg. * 


8. Motion for leave to pay money into court upon all the counts Rule made 
in the declaration except the laſt, and to that to demur; denied, abſolute, 
he muſt bring it into court upon the whole declaration, and plead f. 
non a t; the reaſon for making the rule for paying mo- leave to pay 
ney into court being to prevent vexation, and make an end of the 5. 55. into 
cauſe. Fames v. Hoſey, Mich. 2 G. 2. Pratt. Reg. 256. court On the 


common 
rule with reſpect to the 7th and 8th counts, and as to the reſt to plead the general iſſue, the ſtatute of 
limitations, and a ſet-off. . This is firailar to covenant for non-payment of rent, where other breaches 
are alſo aſſigned. If plaintiff take he money out of court, he muſt have coſts. of the whole to that time. 


Hillier v. Hallett, widow, adminiſtratrix, Trin. a and 22 G. 2+ Barnes, 286. But wide pet, letter 
D. pl. 5. | 


9. The plaintiff brought his action, and the defendant brought 
into court 98 J. 1 7. 3 d. on the common rule; the plaintiff would. 
not accept it, but went on to trial, and was nonſuited. After- 
wards he brought a new aCtion, and on motion the court gave 
leave to bring in 6s, more, and ordered ECG 


i wh : * 
* 
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592 Bringing Boney into Court. } 
w - Av eourt on he common rule. Dichinr'v. Tallowin, Trin. 3 G. 2: Ua, 
Prat. Reg. 252. 9 5 | 


In event 10s It was moved to bring 10.5. into court in covenant, and The 
where the that the plaintiff ſhould not proceed in any breaches in the de- => 
Gened 15 claration for non-payment of a pgf fine; the action was brought Top 
fam certain, upon a covenant in an indenture of releaſe that an eſtate was 12 
abat 1 free from incumbrances, and a breach aſſigned that the eſtate was had 
rode A incumbered with a po? fine. An affidavit was read of ſearching 88 
Into court the king's filver office, and there the pre fine appeared to be ? 5 

ou 6 5s. 8d. and the 75 fine 10s. The court ſhewed great reluctance Wl 

rule. Wal- at making any rule, becauſe it did not appear in the declaration m 
nouth'y. what the ſum was the eſtate was chargeable with, and becauſe no * 
28 ſuch thing had ever been done before, but becauſe it might poſ- this 
15G. 2. ; e - 
Barnes,284. ſibly make an end between the parties, and there was an affidavit 85 
widealſo of notice of the motion, they would make a rule to ſhew cauſe. £57 
Bute, fl” Colebatch v. Machan, Mich. 4 G. 2. Pract. Reg. 256. | : 
Kgnee, v. | | c dec 
Crane, Eaſt. 24 G- 2. Barnes, 28). Motion for leave to pay money into court in an action of covenant 19 928 
pu fo age pranks eee bon 

. acre ing u uw e 

ei . Hall, Tun. 12 G. 3. Black, $37. * 2 
. poſt, 11. In debt ſur emiſſit for goods ſold, the court refuſed to let * 
Pl. 32. the defendant bring money into court, ſaying they never did it 9 
in debt. Leapidge & al. v. Pongillionne, Hil. 4 G. 2. Str. 890. 1 


The court 12. Per cur. Money may be paid into court upon the com- 
tet adde a mon rule after rule, to plead is out, at any time before plea pleaded. 
rule for Anonymous, Mich. 6 G. 2. Barnes, 279. 


— ſuth court, it not being paid till after the iſſue was delivered, it ſhould have been brought into 
court baſers this ples- wear delivered. Stephenſon v. Thompſon, Mich. 14 G. 2. Pract. Reg. 261. 

t - to 
| 13. In debt on bond by an. executor, motion was made for a joir 
| ſuperſedeas on bringing the whole money due on the bond into 791 
court, and that it might be referred to the prothonotary to ſee mon 
what was due. The court ſaid it could not be done in the caſe 22 ( 
bol an executor, but a rule was granted for the plaintiff to ſhew 
cauſe. Gibbs, Executor, v. Gawler, Hil. 6 G. 2. Pract. Reg. 250. was 
-- - x4. Judgment was ſigned for want of a plea, the defendant paid nit 
money into court on the common rule after judgment was ſigned. wa 
__ Motion that the judgment might be ſet aſide on payment of coſts, as 
and that the rule for bringing money into court might ſtand. | 
| » Cur. —As the judgment is regular we will put no difficulty upon ent 
* the plaintiff, let the judgment be ſet aſide on payment of coſts, fon 
15 — 2 the general iſſue. Grove, one, & c. v. Aſt, Hil. 6 G. 2. — 
Pratt, 258. ; b | 
+++ I5. Krule was made in Hilary term to bring money into court, 2 


| but the money was not brought in till Michaelmas term follow- 
| ing, the plaintiff in the mean time proceeded to judgment, which 
ent was ſet aſide upon terms, and afterwards a plea pleaded, 
and a motion and leave given to withdraw the ſame, and judgment 
given with ſtay of execution till a certain time, which time being 
expired, execution was taken out. And in Michaelmas * the 

">: he ; | | Plain 


Bringing Wonex/into'Caur, 593. 
plaintiff moved to fet aſide the rule ſar bringing money into 

court, the defendant not complying with the rule in due time. 

The court ſtopped the plaintiff's proceedings, but the defendant, _ 

was ordered to pay all coſts to that time. Bond and anather v. 

Pope, Mich. 7 G. 2. Rep. Ca. Pr. C. B. 93. a 1 £245 be 
16. The defendant purchaſed the equity of redemption, and s.c & 5. P. 
had poſſeſſion of the eſtate ; the leflor of the plaintiff was a mort- And. 34 
gagee, and had alſo lent money on a bond. And the court being . 
moved to ſtay proceedings on e of the mortgage - money 

with intereſt and coſts, it was referred to the Maſter. And the Prec. in 
leflor. infilting to be paid the money before he could reconyey, the Shin. 40) 
matter was ſpecially reported ; and the court was of opinion, that 
this not being an application by an heir, but the mortgagor or 1 P. Wau, 
8 allignee o equity of redemption, they could not allow the _ — 4 
bond debt to be brought in, but were to act in this caſe according 2 Atk. 53. - 
to the rules of a court of equity, where a redemption is conſtantly Anon.: Vea. 
decreed upon payment of the mortgage-money only (a). And it 3 


was ſaid to haye been ſo held, Hil. 11 G. 2. in X. B. Wood ex Gregg, 
dem. Cowhurſt v. Mortimer and another, and Eg. Cafes, 325. Ar- Barnes, 182. 


cher v. Snatt, Hil, 12 6. 2. Str. 1 107. V. Manning, 


1 Vern. 244. videtur cont. and wide alſo anon. 2 Vern. 17. Demainbray v. Metcalf, Prec. in Chan. 
419. Vanderzee v. Willis, 3 Bro. Rep. Canc. a2 N * N 


17. The defendant in Michaelma term paid 21. 125. into court 8. c. æ8 p. 
upon the common rule, which plaintiff refuſed. to accept, and 2 Reg. 
joined iſſue. In Hilary term the defendant applied to increaſe the rich for 
ſum and alter the common rule ſo as to make it 7/. 125. inſtead of non-pay- 
24.125, which was denied; it being conſidered as a ſubterfuge 1 
to try if plaintiff will accept a ſmaller ſum than due, and if not, fendant ob- 
to pay more money into court, which cannot be done after iſſue tained the 


joined. Swan v. Freeman, Hil. 13 G. 2. Barnes, 282. — 


791; 15. into 'court, and afterwards moved to add 1 J. 4 8. but it appearing he bad pleaded, and that no 
money had been ways into court, the rule was diſcharged, Green, executor, v. Beaton, Mich. 
22 G. 2. Barnes, 286. | | 


18. After the plaintiff's death, a motion was made. that his 
executor might pay defendant a ſum of money which the protho- 


notary had reported to have been levied by plaintiff more than 
was due. A rule to ſhew cauſe was granted, but afterwards diſ- 


charged. Fuller v. San, Eaft. 14 G. 2. Barnes, 283. 


19. Defendant demurred to the declaration, and aſſigned for 
cauſe the want of pledges; plaintiff joined in demurrer, and de- 
fendant moved to withdraw his demurrer on payment of colts, 
to pay 101. into court upon the common rule, and plead the ge- 
neral iſſue, which was ordered, plaintiff not oppoſing. Litilebales, 


| one, &c. v. Boſanquett, aft. 15 G. 2. Barnes, 162. 


20. A rule to ſbew (cauſe why defendant ſhould not with- ee 
draw his plea of tender, and plead the general iſſue, and pay mo- 1 09 nee 


ney into court upon the common rule, was diſcharged. The topay money 


court 1 to withdraw a ſpecial — _ plead the _ _ 
general iſſue, but after plea pleaded cannot give hi to bring 4...) out 
Val. L , | plea | Qa | gouey iruck out 


* 
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of the de- money into court without plaintiffs conſent. Salmon v. Aldrich 


n 16G. 2. Barnes, 349. | 33 
plead ed, it being contrary to practice. Thom m g « Gibſon, Hil. G. 2. Wilf. . 
Rule to der cauſe why ieee. his . do — 
and plead the general iſſue, made abſolute. . Defendant doing ſo within a week, and hort no- 
tice of trial for next aſſises. Halton v. Holme, one, æc. Trin. 26 and 27 C. a. Barnes, 3 


Motion for 21. In debt for a penalty of 5 J. in killing a hare, (with no other 
une count,) the court let the defendant bring in the penalty and coſts, 
Kurt gene- Webb qui tam v. Punter, Mich. 18 G. 2. Str. 1217. | 
rally in an action of debt, with two counts for two 5/. penalties on the game laws; this being a po- 
ar action, and not an action gui tam, no cauſe being ſhewn, the rule was made abſolute. . Stock v. 
Hil. 16G. 3. Black. 1052. | 


N. pe 22. In apf the defendant brought 8 J. into court on the 

| E D. uſual terms of paying coſts to that time; the plaintiff took 
* it out and taxed his coſts and ſerved the defendant's attorney, 
ö and they not being paid went on to trial, and obtained a verdick 

for 71. 185. The defendant inſiſted that he ſhould have no coſts 
for his ſubſequent progeedings, fince it appeared that he was over- 
paid; but the court held, that as to the coſts it was to be con- 
ſidered as if no motion had been made, the defendant not having 
fulfilled the terms of her own rule, in, which caſe it is not uſual to 
grant an attachment; but the plaintiff goes on, it being only 2 
cor ditional rule. They ſaid they would make him allow upon the 
execution for the 8 J. he had taken out of court; and ordered 
him the paſtes in order to tax his whole coſts. Hand v. Lady 
Dynely, Hil. 18 G. 2. Str. 1220. / 

23. Debt on bond conditioned for a bailiff's good behaviour, 
and inter alia for his paying money collected for the ſheriff's uſe. 
Defendant obtained a rule to ſhew cauſe why he ſhould not bring 
money into court on the common rule as to the ſums collected, 
and to plead performance as to the reſt of the condition, 'The 
rule was diſcharged as contrary to the courſe of the court. Atkins 
v. Taylor, Hil. 18 G. 2. Barnes, 285. g 

24. After a regular judgment ſet afide on the uſual terms of 
pm the general iſſue, c. defendant applied for leave to 

bring money into court on the common rule, denied. After a 
regular judgment the court never give leave to bring in money 


which comes in lieu of a tender. T:idmaſh v. Smith, Trin. 21 G. 


2. Barnes, 285. 8 8 
235. In an action on the caſe on ſeveral promiſes, the laſt count 
was for money received to the plaintiff's uſe as executrix, the de- 
fendant moved for leave to pay money into court on the common 
- rule as to the laſt count, and if the plaintiff ſhould not recover 
more than the ſum paid into court on that count, and not any 
thing on the other counts, ſhe ſhould pay defendant's coſts, it 
appearing that the plaintiff might as to the fourth count have 
brought the action in her own right. On ſhewing cauſe à rule 
was entered into by conſent, that the plaintiff ſhould accept the 
money offered as to the laſt count, with coſts to that time as to 1 
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| hd that the laſt count be ſtruck out of the declaration. Emer, 
Mid, Executfis, v. Few, Hil. 25 G. 2. Barnes, 287. 


26. Rule to bring money into court upon the breach aſſigned 
for non-payment of rent, made in Trin. term. The plaintiff 
died in the following vacation, before any thing further done. It 
was moved on the part of the plaintiff's executrix for leave to 
take the money out of court, with coſts to the time it was paid 
in, which plaintiff in his lifetime was entitled to. It was oppoſed, 
not on any objection to the money being paid out of court to the 
executrix, but to er of coſts, inſiſting that the action was 
abated 4 = po 's death, as it certainly was. But when it 
came to be conſidered that if the executrix took nothing by her 
motion, ſhe might bring a new action for the ſame thing, and 
then defendant muſt apply to have the money now in court 
transferred to a payment in the new aCtivn, and muſt ſubmit to 
pay colts therein; the objection was waived, and a rule was made 
y conſent, that the money be paid out of court to the plaintiff's 


executtix, with ſuch coſts as the plaintiff would have been entitled 


to, if he had accepted the money at firſt; and that no action 
ſhould be brought by the executrix for the tame cauſe for which 
the former action was brought by the teſtator, Rogers, Aſſignee, 
v. Stanford, Aftgnee, Eaft. 27 G. 2. Barnes, 288. 

27. Defendant obtained a rule for plaintiff to ſhew cauſe why 


he ſhould not have leave to bring into court on the common rule 


405. in lieu of each heriot demanded by the plaintiff; but on 


_ fhewing eauſe, the covenant appeared to be to render to plaintiff the 


beſt live beaſt for an heriot, or pay him 4os. in lieu thereof at the 
plaintiff's election, upon which the rule was diſcharged. Dauey 
Bart. v. Martin, Aſſignee, Cr. Fil. 28 G. 2. Barnes, 289. 

238. Upon the common motion by the defendant to bring prin- 
 cipal, intereſt, and coſts into court, purſuant to the ſtatute, it was ob- 

jected that plaintiff being an executor the caſe was not within the 


ſtatute. Per cur. The words of the ſtatute are general, and extend 


to all actions on bond brought by executors as well as other perſons. 
Rule abſolute to bring principal, intereſt, and coſts into court; 
and thereupon proceeding ſhould be ftayed. Wright, Executor, v. 
Swayne,” Hil. 28 G. 2. Barnes, 289. N23 ig g. 
29. Rule abſolute for leave to withdraw the plea (general iſſue) 
on payment of coſts; pay 27. 25. into court on the common rule, 
and plead the ſame plea again, defendant taking notice of trial for 
the ſittings after term in Middleſex. No delay had been occaſioned 
to plaintiff by defendant's omitting to bring money into court 
before plea pleaded. Phillips v. Barker, Hil. 29 G. 2. Barnes, 
289. | | | 
| 30. In an action upon the caſe for uſe and occupation, defendant 
had obtained the common rule to pay 2/. 5-5. into court, and to have 
it ſtruck out of the declaration on payment of coſts. The plaintiff 
having applied to take this ſum out of court, and to have his coſts 
*raxed, defendant applied to diſcharge the rule ſo far as related to 
the eoſts, and that plaintiff might pay them himſelf; becauſe he had 


' 
1 


[ 
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had an offer of the ſame. ſum before a judge. It appeating thats 


ter's rent, amounting to 21. 55. and nothing more, was due 
the defendant to the plaintiff, and which he the defendant 
was always ready to have paid ; but the plaintiff having avoided a 
tender, brought his action; whereupon. the defendant took out a 
ſummons to ſtay proceedings upon payment of debt and coſts; 
Hut the plaintiff pretended that he had other demands, and re- 
ſuſed to accept the 21. 5.5.3 ſo that the judge was precluded from 
interſering and making an order. The court thought the pro- 
veedings of the plaintiff oppreſſive, and diſcharged ſo much of 
the common rule as directed the payment of coſts from the de- 
Fendant to the plaintiff. Jeohnfon v. Houlditch, Eaft. 31 G. 2. 
Burr. 78. 1 | | 

91 vr. Treſpaſs in C. B. for meſne profits againſt the tenant in 
offeſfion, after a judgment againſt the caſual ejector, it was 
5 for the defendant for leave to pay a ſum of money into 
court. Sed per tot. cur. This is treſpaſs for a tortious occupation, 
and not like at action · on the cafe for uſe and occupation, which 
As upon a contract either expreſs or implied; and they denied the 
motion. And it was ſaid the like motion had been denied in 

| K. B. Holdfaft v. Morris, Hil. 33 G. 2. 2 Wilſ. 116. | 
The mean- 32. Upon ſhewing cauſe againſt a rule why the defendant 
ing of the ſhould not have leave to bring 260 /. into court upon two of the 
üs plain. uffigned breaches only, (vir. for freight and for demurrage, ) in an 
tiff does not ation of covenant brought upon a charter-party by the owners of 2 
=, en ſhip againſt the Zaf India Company, who had taken it up in their 
into court, ſerviee 3+ and that the faid 2670/. ſhould. be ſtruck out of the de- 
the lame is claration (in which ſeveral other breaches were aſſigned as well as 
ck theſe two); Lord Mansfield, C. J. obſerved, that in motions of 
declaration; this kind where the defendant applies to pay money into court, 
and the and to have the demand thereupon ſtruck out of the declaration, 


plaintiff, the law ariſes upon the fact, and the true and ſenſible diſtinction 


trial, Ts is, that where the ſum demanded is a ſum certain or capable of 


admitted to being aſcertained by mere computation, without leaving any other 
give ©. fort of difcretion to be exerciſed by the jury, it is right and rea- 
the ſum ſonable to admit the defendant to pay the money into court, and 
brought into to have ſo much of plaintiff's demand upon him ftruck out of 
Fa ian declaration; and that if the plaintiff will not accept it, he 
tif, upon ſhall proceed at his peril. The rule in the caſe before the court 
che trial, do, was made abſolute. Hallett, Eſq. and another v. Eaft India: Com- 
not Pane to pump, "Hil. 1 G. 3. Burr. 1120. where the rule itſelf is inſerted 
more due to pany *z, . 

the money TY. DE I | 
brought into court, There muſt be a verdict fur the defendant. But the plaintiff is at liberty to accept 
the ſum brought into court in reſpect to the breaches aligned, and to proceed as to any other 
mentioned in the declaration, if be thinks proper. Burr. 112 1,—— The practice of ſtriking ſo mu 
out of the declaration as is paid by the defendant into court, is adopted by the C. P. as well as the 
K. B. vide Burr. 177 1 2 TD 


33. ARtion'for treſpaſs, afſault, and falſe impriſonment, againſt 
3 Motion: thar he might be permitted — 
12 guineas into court, purſuant to the Hat. 24 G. 2. he — 4 
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Bringing Money into Court. 


omitted to tender amends. But it not appearing that the action 
was brought againſt him as a juſtice for things done in the exes 
eution of his office, the court only granted him a week's time to 
plead : before the expiration of which time the plaintiff's notice 
of action being produced and proved by affidavit, and it appearing 
to be brought for a ſuppoſed miſconduct in his office, the court 
ted the common rule for payment of the ſaid ſum into court. 
Caſtourn v. Ball, Hil. 13 G. 3. Blaght. 859. - | | 
34. It was moved to diſcharge'a common rule Obtained by A., 
ene of three defendants, for payment of money into court, on an 
affidavit that there were three defendants, A., B., and C.; that 
B. had ſuffered judgment by default, and that C. was outlawed; 
wherefore it was unreaſonable that the third ſhould be allowed. 
to 'put the plaintiff to the hazard of coſts at the diſcretion of a 
And it was faid that there was no precedent for allowin 
one out of many defendants to pay money into court. And 
this opinion were De Grey, C. J., and two Juſtices, againſt Nares, J. 
and the former rule was Iicharged. Kay v. Panchiman and others, 
Trin. 15 G. 3. Black. 1029. 2 2 
335. It was moved to pay 40/. (being the whole penalty of a 


bond to indemnify a pariſh againſt a baſtard child) into court, with 
coſts ; to which it was objected that it being an action for a fingle 


breach of the bond on which the plaintiff was entitled to recover, 


the penalty ſhould ſtill remain in full force to anſwer ſubſequent 


breaches, as they might ariſe in ini], ſed non allocatur ; and 
De Grey, C. J., the bond aſcertains the damages by conſent of 
rties ; if therefore the defendant pays the plaintiff the whole 
ted damages, what can he deſire more? Brangwin v. Perrot, 
—— 


Eat. 18 G. 3. Blackft. 1190. 
| * In an action of aſumpfit againſt the defendant, the owner S. vide 


of a ſtage-coach, for loſing a trunk belonging to the plaintiff; Clay v. Wit 


and 


though the loſs in point of value was full 50 f the defendant 


moved to pay 20 J. into court, upon an affidavit ſtating that he Mich. 
had long fince publiſhed an advertiſement that he would not be 32G: 3- 
anſwerable for any parcels committed to his care above the value 25. 28 to 
of 201, unleſs he was paid in proportion to the riſk ; and that the nec 
although the thing loſt in the preſent caſe exceeded that value, Paying 
5 he was not informed of it, nor paid any thing extraordinary such ? ca. 
0 


r the carriage; and leave was given accordingly. Hutton & U. 
v. Bolton, Eaft. 22 G. 3. 1 H. Black}. 299. n. (6). 8 
37. To an action on a policy of aſſurance, the defendant 

eaded the general iſſue, and paid money into court; the plain- 

obtained a verdict, and a new trial being moved for, on the 
grounds that the verdict was againſt evidence, and that upon the 
conſtruction of the ſtatute 25 G. 3. c.44- the plaintiffs could not 
ſupport the action in point of law, the name of the plamtiffs' 
teſtator not being inſerted in the policy; in which objection to the 
aQion itfelf the court agreeing, it became a queſtion, Whether the 
defendant had not precluded himſelf from taking advantage of 


— 


QA 


7 , becauſe by doing fo the defendant 
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Bringing Money into Court. 
admits that the plaintiff has a right to maintain his action, and 
reduces the queſtion ſimply to the quantum ef damages which 
he is entitled to recover? In the caſe before the court, if the de- 
fendant had not paid money into court, the plaintiff muſt have 
been nonſuited, The court were of opinion, that the defendant 
had admitted that the plaintiff was entitled ta maintain his action 
on the policy to the amount of the ſym paid by him ipto court, 
but nothing more. He did not, by paying money into court, 
vary the. conſtruction and import of the policy ſo as to entitle the 
plaintiff to recover beyond that extent. Cox and another, Execu-, 
tors, v. Parry, Mich. 27 G. 3. 1 Term Rep. B. R. 464. 
38. In an action againſt the defendant as an attorney, for ne- 
gligence, the defendant pleaded the general iſſue, and afterwards 
obtained a judge's order for paying money into court; a few days 
before the trial the plaintiff's agent took the money out of court, 
and afterwards the plainuiff obtained a verdict for the exact ſum 
paid into court. It was held by the court, that this payment of 
money was originally irregular, for that it is not one of thoſe 
actions in which money could, ſtriftly ſpeaking, be paid into 
court; but that irregularity was waived by the plaintiff's taking 
2 pf court. Griffith v. Williams, Eoft. 27 G. 3. 1 Term Rep. 
K. 710. 1 k 
39 · In an action of aſſumpſit the venue was changed from M. to 
L. on the application ot the defendant; but the rule for that pur- 
poſe was afterwards diſcharged, on the plaintiff's undertaking to 
give evidence of ſome matter in ifſue ariſing in the county of M., 
where the venue was firſt laid; after which the defendant paid 
money into court under the uſual rule. At the trial the plaintiff, 
in purſuance. of his undertaking to give ſome evidence in M., 
proved the rule by which the defendant paid the money intq 
court. Ihe defendant inſiſted that this was pat a compliance 
with the undertaking, and that the plaintiff ought therefore to be 
nonſuited. But it was held, that the plaintiff had complied with 
his undertaking, which was to give material evidence of ſome 
matter in iſſue ariſing in the county of M. ; for the payment of 
money into court is an admiſſion of ſome. money being due to 
© plaintiff on the contract ſtated in the declaration. Watkins v. 
Towers aud others, Hil. 28 G. 3. 2 Term Rep. B. R. 27. 
40. Replevin; ſeveral avowries for rent in arrear; motion for 
leave to pay money into court, namely, the rent ſpecified in the 
third ayowry, and that on payment thereof, and the coſts of the 
actigu, further proceedings might ſtay. Per cur.— This is 2 
reaſonable application, and ought to be allowed. Vernon, Widow, 
v. Wynne, Bart. Trin. 28 G. 3. 1 H. e. 24. | iO Rt 
4% In gebt on bond, the declaration ſtated, that the defendant 
yas indebted to the plaintiffs in 1440/7. of lawful money of Great 
Britain, on a bond dated 13th Jug 1775, in the ſum of 2400 /. 
proclamation money of North Carolina, averring that the ſaid ſum 
of 2400/, proclamation money of North Caralina was and {till i 
of grgat value, to wit, of the value of 1440/. of lawful OT | 
THz» O 
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Bringing Money into Court. 


of Great Britain. The defendant having obtained a rule, calliig 
on the plaintiffs to ſhew cauſe why the defendant ſhould not be at 
liberty to pay into court the ſum of 2440 J. proclamation money 


of North Carolina, being the penalty of the bond in queſtion, it was 


2 on the ground that if the money had been paid when due, 


proclamation money being then current in America, it would 


have been of value; but by the change of affairs in America, 
it was then become of no value at all. The court obſerved, 


that the application was of the firſt impreſſion, which was one 
reaſon _— ought not to be granted; but that was not the only 
y ſhould do great injuſtice to the plaintiffs if they 


one, for 
were to make the rule abſolute ; and that they ought not to per- 
mit money to be paid into court and ſtay the proceedings, except 


where they clearly ſee that the juſtice of the caſe requires it, which 
was not ſo here. The jury are the proper judges of the value of 


ſuch money. Cuming and others v. Menro, Mich, 33 G. 3. 5 Term 
Rep. B. R. 87, 


(B) In what Caſes it ſhall be delivered to the Plain Wigs: 


tiff, or redelivered to the Defendant, 


1. 1— aſſumpſit; the defendant brought 16s. into court; 

upon the trial there was a verdict for the defendant, and 
afterwards the plaintiff moved that he might have the 16s. out of 
court, though the verdict was againſt him, which was ordered 
accordingly. But, note; the plaintiff was a pauper, otherwiſe the 
defendant would have had the 16s. towards his coſts. Lee v. 
Holland, Trin. 3 G. 2. Bunb. 287. 

2. Judgment was ſet aſide, on bringing 1201. into court, to 
attend the event of the verdict; the plaintiff was nonſuited at the 
trial, and thereupon it was moved that the money might be paid 
back ta the defendant. The plaintiff offered to pay intereſt for 
the money, if it might be kept in court, the defendant being 


poor. Cur.—The cauſe is gone, the plaintiff being nonſuited, 


and the money was paid into court in that cauſe only; therefore 
it muſt be paid back to the defendant ; the plaintiff ſhould have 
ſtood a verdict, which on circumſtances we might have ſet aſide 
on payment of coſts, and then the money might haye been kept 
in court, ſubject to a new verdict. Frampton v. Cook, Eaft. 6 G. 2. 
Prat. Reg. 253. | HY W's 

3- Six pounds brought into court on the common rule, and 
the plaintiff recovered but 5 /.; by the words of the rule the plain- 
tiff was to have the money out of court, but the defendant moved 
to have the 67. paid in part of his own coſts, and granted. Maddox 


the defendant pleaded a tender of four guineas, 8. c. Rep. 


4. In 4/7 
and 1 e money into court; and aſter iſſue and verdict for 
the defendant, he moved to have his four guineas again, which 
was refuſed ; for it is as that ſo much is due to the plain- 
4 | 


tiff, 


temp. 
Hardw.206. 


Payment of 
money inte 


court is an 


1 | 
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acknowledg-. tiff, untl it is the ſaine as if the bad been brought iu on 


—4 . | on, Hil. 9 G. 2. Str. 1027. 


ment by the the chmmon rule to ſtrike it out of the declaration. Cor v. 


to the action. Butr. 2649. Payment cf niacey into tourt under 1 is a payinegt on record, and dhe 


err thor Hear part) agg Mar de wd4 je arong? 
does not extend to — 4 — party and party, it Eure 185 | 
Per Buller, J. 27 Rep; B. R. 648. "4 Ca * | 


3. In debt on bond, payable by inſtalments, it has been held that 
paying all the paſt inſtalments, with intereſt and coſts, is ſuffi- 
cientz-and money not yet due was ordered out of court to the 

| py _ brought it in. Lucas v. London, Mich. 11 G. 2. 

6. Judgment was arreſted, and conſequently no. coſts were ta 

| 1 8 the court —_ 20/. 5 — into court 

6 y the defendant to be paid out to the plaintiff, Fiber v. Kitching- 
man, Eft. 16 G. 2. Barnes, 2a. 


” 


4 


eVinerz9g. (0) Allowed. Upon what Plea. _ 
And after 1. MOON for leave to plead double, viz. non-affumpſit, and 
money was non-aſſumpfit infra ſex annos, and to bring 5 fl. into court; 
brought int9 put denied as contradictory, Bowles v. Wheeler, Hil. 9 G. 2, 
court, they 2 1 1 * * | 
refuſed Pratt. Reg. 2607 _ | 
permit ſuch 2 7 | ; 
pleas. Buckley v. Warren, Eaſt. 10G. 2. Pract. Reg. 317. ——1t was moved that the defendant 
might be at liberty to plead nen to the firſt count, and bring money into court, and to 
non ofſumpſit infrs ſex annos as to the reſt of the declaration, denied ; yet thought reaſonable if the 
defendant could furniſh out any circumſtances to induce the court. Afterwards it was agreed that the, 
defendant might plead- n:n-offump/it to the firſt count, bring money into. court, and plead noa-afſump/it 
a Dunn v. Holditch, exgcutor, Mich. 33 G. 1. Pratt, 
310. . 3 a 1 


1 


2. The action was debt upon a bill penal for 27. 27. and in 
the declaration a count was added on a' muthatus. The defendant 
took a rule as of courſe to pay 21. 25, into court, and pleaded 


— 


fal vit ad diem to the bill penal, and nil debet to the muttatus. The 


plaintiff refuſed to accept the money, went on to trial, and re- 

covered that ſum only: whereupon he applied to the court to ſet 

aſide the rule for payment of money into court; but per cur. The 
rule to bring money into court in this caſe is not ſupported by any 
plied ſooner after a verdict in defendarit's favour ; he comes too 
late. Pierce v. Sanders, E2ft. 14 G. 2. Barnes, 283. 3 
4. Rule abſolute giving defendant leave to bring money into 
ourt on the terms of the common rule, and plead plene admi- 
1 as the general iſſue to the whole. Auſtin v. Roſs, 
recutor, Hil, 23 G. 2. Barnes, 287. Fontan | 


% 


3. The court gave defendant leave to plead bankrup to the 


> the other counts. 


5 count, and to Pay money into court, and pleud un range 


al v. Lane, Eaſt. 16 G. 2. Barnes, 380. 


but 
Vr e 


precedent, and is certainly wrong. But plaintiff ſhould have ap- 
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Bringing Money into Court, 60¹ 
(D) The Eſſect of accepting the Money brought 4Viner 309. 


= x” 


into Court. 


THE defendant obtained the common rule for paying money $'c. Baraes, 
T into court; the plaintiff would not accept it, gb 4 280. 8 05 
delivered the iſſue, and gave notice of trial, but did not go on to _ 1 
trial; and it was afterwards moved, that the plaintiff might have Bart. Hil, | 
the money out of court, and a rule was made for payment of the 13-2. 
money out of court to the plaintiff, upon his paying to the defend- — 
ant colts from the time of paying money into court. Savay v. 257. Vane 

5 Franklin, Hil. 8 G. 2. Pracb. Reg. 2584. | OS 
0 | Barnes, 284. Bate, Aſſignee, v. Crane, Eaſt, 24 G. 2+ Barnes, 237. Hill v. Williams, Eaft. — . 


Barnes, 357- | 

| The &Endant having paid money into court, the plaintiff gave notice of trial, which bras afterwards 
countermanded; and on the defendant infifting that he was entitled to his coſts from the commence- 

ment of the action, the plaintiff applied to the court to have his coſts taxed to the time of paying the 
r , that time to the time of countermanding the notice 

ial ; per cur, On inqu it a to be the conſtant and regular ice 

the plaintiff is entitled to have bis cofs to the time . and the — ws 

his ſubſequent coſts. Hartley and others v. Bateſon and others, Hil. 27 G. 3. x Term Rep. B. R. 629. 

| The defendant having pad money into court in an action where the demand was for unliquidated 


nn 


1 


damages, and plaintiff having taken it out of court, and gone on to trial, be obtained a verdict for 
only the exact ſum paid into court; the verdi for che plaintiff was afterwards ſet aſide, and entered 
for the defendant. But the court direfted that the plaintiff ſhould have coſts to the time of the 
money being paid into court, and that he ſhould pay the defendant the ſubſequent coſts. Griffiths v. 
Williams, Eaſt. 27 G. 3. 1 Term Rep. B. R. 710. But in a ſubſequent caſe, where the defendant 
obtained a verdict, but as he had paid money into court before trial, the plaintiff moved that he ſhould 
be allowed coſts up to that time. Buller, J. ſaid, that though the plaintiff was entitled to the coſta up 
to the time of paying money into court, if the application were made before trial, yet that the party 
-Fame too late after trial; and that that part of the caſe of Griffiths and Williams could nat be ſup- 
ported. Stevenſon v. Yorke, Mich. 31G. 3. 4 Term Rep. B. R. 10. So, in caſe of a nonſuit * 
Kabell v. Hudſon, ib. And where the plaintiff had not taken the money out of court, and at the trial 
of the cauſe a juror was withdrawn by conſent. Stodhart v. Johnſon, Eaſt. 30G. 3. 3 Term Rep. 
B. R. 637. So that the rule now is, that if a plaintiff chooſe to accept the money when it is paid 
into court, or even before trial, the court will grant him his coſts up to the time of paying the money 
Jato court 1 "but if he will notwithſtanding proceed to trial, and fail, he loſes a claim to theſe coſts, 


3 a* 


* A 9. x 


2, Defendant paid money into court upon the commonrule, which 8. C. & S. p. 
7 accepted, and after the coſts taxed and demanded, moved Fiat Kr. 
an attachment againſt the defendant for non-payment. The m 
court refuſed the rule, becauſe as-the words of the common rule 
were, the | defendant was not ordered to pay the coſts, but the 
granted a rule upon the defendant to ſhew cauſe why he ould 
not pay coſts; and declared that the form of the common rule 
ſhould be altered and made obligatory upon defendants to pay 
coſts. © Scarrell v. Horton, Mich. 14 G. 2. Barnes, 283. 
N. B. A new form was afterwards ſettled accordingly. Bid. 
3- If the defendant pay money into court in an action, in 
which in ſtrictneſs he ought not to pay it into court, as in caſes 
founded in damages, and the plaintiff would object to it as an 


r 


_w 


irregularity, he muſt apply to the court. But Lan 
i = | " ang 


_— — 2 


LG ſaid by Lord Loughborough in Jenkins v. Tocker, Mich. 29 G. 5 
And quers whether a defeaant; can dem io evideace after having paid money 


* 


% hat the defend uld G 
ying tha efendant could not pay nioney into court. ths 
| v. thiams 0 Rp B 5 * 


Bringing oney into Court. 
out of court, he is eſtopped from afterwards, 


„ef. 27 G. 3. 1 Term K. 710, 
4. If the defendant pay money into court, which the plaintiff 


accepts, it is the practice that the plaintiff give the notice of the 
appointment to tax the coſts, that being more convenient than that 

the defendant ſhould. | Kabell v. Hudſon, Mich. 31 G. 3. 4 Term 
7 Rep. B. R. 10. ' = , : * a 


5. In an action on a policy of inſurance the declaration con- 
tained ſeveral counts, and the defendant paid money into eourt 


upon ſome of them, which money the plaintiff tock out, and 


1. Dr charter a power is given to the mayor, aldermen, and - 


moved that he might have his coſts upon the whole declaration, 


But per Lord Kenyon, C. J.—The invariable rule of the court is 
otherwiſe, and is founded on principles of juſtice, When a de- 
fendant -pays money into court on ſome of the counts-only, it is 
faying that he admits the plaintiff has a cauſe of action againſt him 


to a certain extent, but that he means to defend himſelf _ the 


charges contained in the other counts; and the plaintiff by taking 
the money out of court precludes himſelf from all right to the 
coſts upon the other counts. Baillie v. Cazalet, Hil, 32 G. 3. 
4 Term Rep. B. R. 579. 
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wu) By-Laws, Who may make them. 4 


common council for the time being, or the major part of 
them; of whom the mayor and ſix of the aldermen to be ſeven, ) to 
make 1 in the ſtead, for and in the name of the whole cor- 


porate 
rſon commanded to be fworn in a 


freeman of the corporation, had not conformed to certain by-laws 


made by the mayor, aldermen, and commonalty. The jury found 


that the mayor, aldermen, and commonalty did in due manner 


meet, and in due manner make the by-law. This by-law-is'not void 


for want of authority to make it; for it might be made by the ſe- 


lect number acting in the name of the whole corporate body, and 


<>» wi — — — 


muſt be ſo intended, after the finding of the jury, that it was 
made in a due manner. Green v. Mayer Durbam, 1 Burr. 127. 


2. Where the power df making by-laws is by charter given to 
a ſelect body, they do not repreſent the whole commumfty, and 


therefore cannot aſſume to themſelves what belongs to the body 


* 


. 


4 


y of the city of Durham and Framwelgate. The return 
to a mandamus ſet forth, that the 


By:Laws, - 


at large, But where the power of making by-laws is in the 
body at large, they may delegate their rights to a ſelect body, 
who become the repreſentatives. of the whole community, Per 
Lord Mansfield. Rex v. Spencer, 3 * 1837. | 
n 


3. Lord Mangfield declared it to w ſettled, that the num- 


r of electors may be reſtrained by a by-law; but it cannot 


60g 


Vide Barbe | 


| *. off an inte part of them, nor narrow the number of the ». Boultoa, 


perſons out of whom the election is to be made. B. 1833. 7 ). 


4. Neither can it require from the electors appointed by tha 
charter a qualification not mentioned therein, eſpecially if it have 
no relation to or connection with their corporate character. 
Thus a by-law limiting the electors to ſuch of the commonalty as 
have ſerved the offices of churchwarden and overſeer of the poor 
for one whole year, is bad, 4b. 1838, 1839. 

5. Where the 
common council ſhould have the power of making by-laws, aud 
placed the election of common councilmen in the mayor, jurats, 
and commonalty, or the majority of them; a by-law confining 
the right of electing to the 60 ſeniors of the common freemen, 
the whole number being goo, is bad, and contrary to the intent 
of the charter. Rex v. Cutbuſh, 4 Burr. 2204. ' | 
6. A charter gives the power of making by-laws to the mayor 
and aldermen; and the right of election of freemen and bur- 
geſſes to the mayor, aldermen, and commonalty. A by-law, ex- 


cluding the commonalty from the right of electing, made by the 


mayor and alderman, with the afſent of the commonalty, is bad; for 
the body at large had no power to make by-laws; and the com- 
mon council cannot, by means of one, take away from the body 
zt large the right of election wich the charter had veſted in 
them. Rex v. Head, 4 Burr. 2515. 


charter directed, that the mayor, jurats, and 


7. When the mode of electing officers is not regulated by 


charter or preſcription, the corporation may make by-laws to 16- 


gulate it. Neqling v. Francis, 3 Term Rep. B. R. 189, 


(A.) What ſhall be ſaid a good By-Law. 


1. ABN of the company of vintners, © That the company 


4Viner 303. 
"ran mae ner awd 


© may elec /uch of the yeomanry of their members, as /oould 


te ſeem moſt meet and convenient to them, upon the livery of their 
e company, and that every perſon ſo elected ſhall accept the ſame, 
“ and on, or before his admiſſion pay 31/. 13s. 4d. as an ad- 
% miſſion fee; and that if the perſon ſo elected ſhall refuſe to 
te accept or to pay the fee, he ſhall forfeit 25/,” is good; for the 
court will not preſume the party elected upon the livery to be 
unſit or improper for it. And if he be ſo, or have any other rea- 
ſonable excuſe, he may plead nil daher to the action of debt upon 
the by-law, and give that matter in evidence. Mafter of the Vint- 
nere by 2 v. Paſſey, 1 Burr. 235: Vide alſo Mayor of Working- 
bam v. ohn on, Caſes temp, Hard. 284. | £ 1 


2. By- ; 


694. | By-Laws. 

2. By-laws opght to have a reaſonable conſtruQion, and not ta 

be conſtrued fo ſtrictly as to make them void, if every particular 
reaſon of making them does not appear. Per Deniſon, J. B. 

J. A by-law made to give power of amotion for juſt cauſe 
would be good, though the corporation making it had no power 
of amotion expreſsly given to them by charter, or derived from 

8 8 Per Lord Manjigld, C. J. In Rex v. Richardſon, 
I Burr. 5 * n e 
2 Where a charter does not empower any perſon in a corpo- 
ration to give an oath, they cannot do it by virtue of a by-law , 
but they maſt get a dedimus out of Chancery. Per Eyre, J. Rev 
v. Decan' et CapituP. Dublin, 1 Str. 536. 05 4 
5. A corporation created by letters patent, with a power of 
making by-laws, cannot make any ſuch law to create a for. 
ture ; and thoſe corporations which are created by act of par- 
amen have no other additional powers incident to them, than 
fe which are created by charter, unleſs they are expreſsly 
| Ping 3 fo that a by-law in fuch a corporation, enforced by a for. 
eiture, if no power is given exprefsly by the act to make it, is 
bad. Kirk v. Nowill, 1 Term Rep, H. R. 118. 
It is not neceſſary that all the reaſons of a by-law ſhould be 
given in the preamble of it. Rex v. Harriſon, 2 Burr. 1328. 

7. The court of King's Bench will not enter into a queſtion on 
the validity of a by-law, on the return of an habeas corpus cum cauſd, 
from any corporation except Landon, where it always doth; but the 

laintiff muſt declare there, and the — may demur, if 
he has objections to the by-law. allard v. Bennet, 2 Burr. 


775. | "Oo 


4 Viee 309. (B) Of what Things By-Laws may be made, and 
of what not. And who bound by them.] 


AN of the city of London to oblige a perſon uſivg the trade 
of a joiner, wha was free of the company of tailors, to 
become a member of the company oſ joiners, is good. And if 
it enaQts, that no perſon ſhall uſe a trail, unlefs he be free of the 
company preſiding over it, under the penalty of 10/., a mandamus 
will lie to — 8 company to admit him, to prevent a for- 
feiture. Wannel v. Camera Civit' London, 1 Str. 675. 
2. So alſo in London a by-law, that no butcher by trade ſhall be 
admitted into the freedom of the city in any other company but 
that of butchers, held good, upon the authority of Wanne!'s caſe, 
and ſajd to be only regulating the trade to what is moſt right and 
reaſonable, and reſtoring it to the ing of the cuſtom. Rex 
v. Sir Thomas Harriſon, 3 Burr, 15 1 Black, Rep. 372. 8. C. 
3. But this by-law enaCting, that any perſon uſing the trade of 
2 butcher, not being free of the company, ſhall pay 5 J. was held 
bad, where in the return to an habeas corpus no general power was 
ſhewn under the cuſtom to make by-laws to reſtrain _ 
Il | | 


An tron ty Lon mw wo. enges 382 


. 


perſon ſh 
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bog 


for the court cannot take judicial notice of any particular eden fk 


of Londen; ſupporting fuck a by-law when it is not ſet out. Har- 
riſon, Chamberlain of London, v. Godman, 1 Burr. 12. £8 
4. A by-law by the mayor and common council of Exeter, that 
no butcher or other perſon ſhould, within the walls of the ſaid 
city, laughter any beaſt, under pain to forfeit certain penalties 


therein ſpecified, is good; for it is not a reſtraint of trade, but only 


a regulation of it; and other inhabitants are bound as well as meni- 
bers of the corporation. Pierce v. Bartrum, Cop. 270. 

So alſo where a charter granted to the company of butchers 
of Londen a right. to make by-laws for the government of all 
perſons exerciſing that trade within that city and two miles round 


it, a by-law prohibiting any perſon to keep open ſhop, or offer to 


ſale within that diſtrict freſh meat upon the Lord's day, under cer- 
tain penalties, is good, and binds all perſons exercifing the trade, 
whether members of the company or not. Butchers Company v. 
Morey, 1 H. Black. 370. 105 
5. A by-law made by the corporation of Durham, that no 
be made a n of the ſaid city, or any com- 
any therein, until he ſhall have been called at three ſeveral meet- 
gs of the mayor and one or more aldermen of the city, ahd 
the warden and ſtewards of the ſeveral companies in it, before his 
admittance, to be approved of by them, or the majority of them, 
is good ; for it is not a reſtraint upon trade; but a reaſonable re- 
gulation to aſcertain the right of thoſe who claim to be made free. 
Green v. Mayor of Durham, 1 Burr. 127. 

6. A by-law for the ſurgeons company in London, that no 
member ſhall take an apprentice who does not underſtand the 
Latin tongue, and that his ability therein ſhall be tried by the 
| pong of the company, or one of them, before his being 


und, is a good by-law. Rex v. Maſter and Wardens of the Come 
' pany of Surgeons in — 


2 Burr. 892. 
7. By the charter of Macclesfield, the mayor is to be ehoſen by 
the capital burgeſſes out of the capital burgeſſes, who are 24. 


An uſage in conſequence of a by-law, that the common burgeſſes 


have put five of the capital burgeſſes in nomination, out of which 


- five the capital burgeſſes have - choſen one to be mayor, is good, 


being to avoid popular confuſion. Barber v. Boulton, 1 Str. 314. 
8. Where by letters patent the freedom of a town is to be con- 
ferred only upon ſuch as are entitled to it by birth or ſeryitude, or 


by a particular mode of election there pointed out, a by-law that 


any perſon ſhall be admitted to the freedom on payment of a ſum 
of money, is bad, as being an alteration of the conſtitution given 
by the crown, Rex v. Breton, 4 Burr. 2260. k Bing 

9. A euſtom of London, that the porterage from any veſſel on 


the river and the meterage of corn, roots, &c. imported or ex- 


2 belongs to the city upwards from Staines bridge to London 
idge, and downwards as far as Yenda/ in Kent, is good; and a 
by-law founded thereon, that none but free-porters, who ſhould 


conſiſt of a limited number, ſhould intermeddle in importing or 


exporting 


6 | _ By-Laws, 
©  exponting any corn, &«. within the above bounds, (except in time 
of danger or urgent neceſſity, or in the caſe of bona peritura,) oh 
== 4075. is alſo good. 'Fazakerley v. Wiltſhire, 1 Str. 462. 
obinſon v. Webb, cited Ib. 469. | de | 
10. A by-law in London, that no drayman or brewer's ſervant 
ſhould be abroad in the ſtreets with his dray or cart after one 
o' clock in the afternoon between Michaelmas and Lady-day, and 
from thence after eleven in the forenoon, under penalty of 20 ., 
is —_ the city . — 12 of carts by cuſtom. Sec 
if there had been no cuſtom. Boſworth v. Hearne, 2 Str. 108 5. 


Sens (C) How it may be made for the Recovery of the 


1. ALTHOUGH a body pu has power to make a by-law to 

175 enforce a penalty for the breach of a cuſtom, yet they 
cannot give an action to recover that penalty to a ſtranger, but 

the corporation themſelves, or ſomebody for them, (as the Cham- 
-berlain in the caſe of the city of London,) muſt ſue for the ſame. 

- Bedwie v. Fennel, in error, B. R. 1 Wilſ. 233. Totterdell et al, 
Miafters of be Taylor? Company at Bath, v. Glazby. S. P. in C. B. 


2 4 e $ 
2. Debt in the port-mote court of Chefter held before the mayor, 
fror the penalty of a by-law incurred by defendant in keeping a 
ſhop within that city, not being a freeman, contrary to the cuſtom. 
Ifſue being joined on nil debet, a venire was awarded to the ſheriff; 
; | city to return a jury of 12 free and lawful men of the city. 
© Defendant challenged the array becauſe the ſberiff's, and the polls, 
- becauſe the jury were all freemen, both of which were diſallowed. 
On error in the court of pleas in the county palatine this judgment 
was reverſed, and a writ of error upon the judgment of reverſal 
being brought in B. R. they were of opimion, that though the 
freemen were to have no part of the penalty, yet as the cuſtom muſt 
be proved to ſupport the by-law, and the excluſion of foreigners 
being a monopoly to the freemen, that they were intereſted to 
ſupport it, and therefore that neither the ſheriffs nor jury were 
eompetent in an action againſt one vue was not a freeman, and con- 
ſequently that the challenge was improperly over-ruled at the 
N ori- mote court. Heſteth V+ Braddock, 3 Burr. 1847. 
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